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Title 3— 


The President 


[FR Doc. 83-26310 
Filed 9-22-83; 4:11 pm] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 5102 of September 21, 1983 


National Sickle-Cell Anemia Awareness Month, 1933 


By the President of the United States of America 


A Proclamation 


Sickle-cell disease affects the health of some 50,000 to 60,000 Americans, most 
of whom are blacks. An additional two million blacks are carriers of the 
sickle-cell trait. Though the trait usually does not have clinical symptoms, it is 
very important in the genetic transmission of sickle-cell disease. 


Since the early 1970's, the Federal government has conducted a National 
Sickle-Cell Disease Program. Coordinated by the National Heart, Lung, and 
Blood Institute, it promotes efforts toward prevention, diagnosis, and treat- 
ment of this disease. In addition, the National Institutes of Health have 
supported ten Comprehensive Sickle-Cell Centers throughout the United 
States. These facilities have been successful in developing unified programs of 
basic and clinical research, training, and community service directed at sickle- 
cell disease. 


In the past decade, there has been substantial progress in research on sickle- 
cell disease. Diagnostic procedures have been greatly improved. Measures to 
ameliorate the excruciatingly painful sickle-cell crises have been introduced 
for those afflicted with the disease. Our ability to combat life-threatening 
complications also has improved. Although much has been accomplished 
through this comprehensive national effort, more remains to be done to 
conquer this serious health problem. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim the month of September, 1983, as National 
Sickle-Cell Anemia Awareness Month. I invite all Americans to join with me 
in reaffirming our commitment to reduce the burden of illness, disability, and 
premature death imposed by this disease. 


IN WITNESS WHEREOF, I have hereunto set my hand this 2ist day of 
September, in the year of our Lord nineteen hundred and eighty-three, and of 
the Independence of the United States of America the two hundred and eighth. 


Disiik, Cie 
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[FR Doc. 83-26311 
Filed 9-22-83; 4:12 pm] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 5103 of September 22, 1983 


American Business Women’s Day, 1983 


By the President of the United States of America 


A Proclamation 


The activities of American businesswomen have experienced a dramatic 
transition and expansion in recent years. More and more women are partici- 
pating in every aspect of business—as owners, executives, professionals, 
support staff and production workers. 


Women play an increasingly important role in the Nation’s economy and in 
determining and implementing the direction of both the private and public 
sectors of our Nation. Women entrepreneurs currently are the fastest growing 
segment of the small business community, owning twenty-two percent of all 
sole proprietorships and realizing gross receipts of over $40 billion. Women 
own businesses as diverse as coal mining, construction, manufacturing, and 
wholesale and retail trade. 


With more options and choices available to them, women are realizing their 
potential as a vital force in the American economy. 


In recognition that businesswomen are increasingly influencing the growth of 
our economy and the direction of our Nation, the Congress, by Senate Joint 
Resolution 18 (Public Law 98-55), has designated September 22, 1983, as 
“American Business Women’s Day” and has authorized and requested the 
President to issue a proclamation in observance of that day. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim September 22, 1983, as American Business 
Women's Day. I call upon every American to join me in observing this day 
with appropriate ceremonies and activities. 


IN WITNESS WHEREOF, I have hereunto set my hand this 22nd day of 
September, in the year of our Lord nineteen hundred and eighty-three, and of 
the Independence of the United States of America the two hundred and eighth. 


isa cess 





Rules and Regulations 


by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
7 CFR Part 1901 


Jointly Funded Grant Assistance to 
State and Local Governments and 
Nonprofit Organizations 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Final Rule. 


SUMMARY: The Farmers Home 
Administration (FmHA) is removing 
from the Code of Federal Regulations 
(CFR) its regulations pertaining to 
Jointly Funded Grant Assistance to 
State and Local Governments and 
Nonprofit Organizations. This regulation 
is removed because Executive Order 
12407 dated February 22, 1983, revoked 
Executive Order 12314 which 
established the Federal Regional 
Councils as the mechanism for 
interagency and intergovernmental 
coordinatioin. It was determined that 
this function was no longer needed. 

Removing this regulation will have no 
effect on the public. Current FmHA 
program regulations provide for the use 
of FmHA funds jointly with from other 
Federal agencies. The intended effect of 
this action is to remove an unneeded 
regulation from the CFR. 


EFFECTIVE DATE: September 26, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Wallis B. McArthur, Loan Specialist, 
Water and Waste Disposal Division, 
Farmers Home Administration, USDA, 
Room 6322-S, 14th and Independence 
Avenue, SW., Washington, D.C. 20250, 
telephone: (202) 382-9583. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established in Secretary's 
Memorandum 1512-1 which implements 
Executive Order 12291 and has been 


determined to be exempt from those 
requirements. The reason for this 
decision is that it is an internal agency 
management practice to remove 
unneeded regulations from the CFR. 

This Subpart outlined the procedures 
to comply with Pub. L. 93-510, Joint 
Funding Simplification Act of 1974, 
which has been repealed. OMB Circular 
A-111, which issued pursuant to Pub. L. 
93-510, would appear to be no longer 
applicable. Executive Order 12407 
revoked Executive Order 12314, which 
established the Federal Regional 
Councils which provided the mechanism 
for interagency and intergovernmental 
coordination. 

Charles W. Shuman, Administrator, 
has determined that this action wi!i not 
have a significant economic impact on a 
substantial number of small entities 
because this is strictly an agency 
notification process and is provided 
from information already available. 

It is the policy of this Department to 
publish for comment rules relating to 
public property, loans, grants, benefits, 
or contracts notwithstanding the 
exemption in 5 U.S.C. 533 with respect 
to such rules. This action, however, is 
not published for proposed rulemaking 
since the purpose of the action is 
administrative in nature and publication 
for comment is unnecessary. 

The FmHA programs and projects 
which are affected by this instruction 
are subject to State and local 
clearinghouse review in the manner 
delineated in FmHA Instruction 1901-H. 

List of Catalog of Federal Domestic 
Assistance (CFDA) Nos. includes: 


10.418—Water and Waste Disposal 
Systems for Rural Communities; 

10.424—Industrial Development Grants; 
and 

10.405—Farm Labor Housing Loans and 
Grants. 


Thiegdocument has been reviewed in 


* accordance with 7 CFR Part 1901, 


Subpart G, “Environmental Impact 
Statements.” It is the determination of 
FmHA thet this action does not 
constitute a major Federal action 
significantly affecting the quality of the 
human evironment and in accordance 
with the National Environmental Policy 
Act of 1969, Pub. L. 91-190, an 
Environmental Impact Statement is not 
required. 


Federal Register 
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List of Subjects in 7 CFR Part 1901 


Community development, Community 
facilities, Grant programs—Housing and 
Community development, 
Intergovernmental relations, Loan 
programs—Housing and Community 
development, Rural areas. 


PART 1901—PROGRAM RELATED 
INSTRUCTIONS 


$§ 1901.701—1901.75 (Subpart O) 
[Removed and reserved] 


Therefore, Chapter XVIII, Title 7, 
Code of Federal Regulations is amended 
to remove and reserve Subpart O 
(Jointly Funded Grant Assistance to 
State and Local Governments and 
Nonprofit Organizations) of Part 1901. 
(7 U.S.C. 1989; delegation of authority by the 
Secretary of Agriculture, 7 CFR 2.23, 
delegation of authority by the Under 
Secretary for Smail Community and Rural 
Development, 7 CFR 2.70) 

Dated: August 12, 1983. 

Michael E. Brunner, 

Acting Administrator, Farmers Home 
Administration. 

[FR Doc. 83~26154 Filed 9-23-83; 8:45 am] 
BILLING CODE 3410-07-M 


Office of the Secretary 
7 CFR Part 2900 


Certification of Essential Agricultural 
Uses and Requirements; Natural Gas 
Policy Act of 1978 


AGENCY: Office of the Secretary, USDA. 
ACTION: Final rule. 


summary: In response to a petition the 
Department of Agriculture amends its 
regulations certifying essential 
agricultural use and requirements under 
the Natural Gas Policy Act of 1978 
(NGPA). This amendment adds food- 
grade salt (sodium chloride) to the list of 
essential agricultural uses certified by 
the Secretary of Agriculture. 


EFFECTIVE DATE: This amendment will 
become effective on September 26, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Earle E. Gavett, Director, Office of 
Energy, USDA, 14th Independence 
Avenue, SW., Washington, D.C. 20250; 
Telephone Number: 202-447-2634. 


SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA procedures established in 
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Secretary's Memorandum 1512-1 which 
implements Executive Order 12291 and 
has been determined to be “nonmajor”. 

Under Section 401 of the NGPA, the 
Secretary of Agriculture is required to 
certify to the Secretary of Energy and 
the Federal Energy Regulatory 
Commission (FERC) essential 
agricultural uses of natural gas and the 
amounts of natural gas for such 
essential agricultural uses necessary for 
full food and fiber production. 

A final rule containing such 
certification was issued by the Secretary 
of Agriculture on May 17, 1979 (44 FR 
28782). 

The Secretary of Energy and the FERC 
have incorporated the USDA 
certification in their rules promulgating 
and implementing agricultural priority in 
curtailment plans of interstate pipelines 
in accordance with the NGPA. 

In accordance with 7 CFR 2901.5(b) on 
May 25, 1983 {48 FR 23438), the 
Secretary, USDA, issued a proposed rule 
which would amend USDA certification 
of essential agricultural uses and 
requirements to include under 7 CFR 
2900.3, SIC Code 28998—Chemicals and 
Chemical Preparations, n.e.c. (Salt for 
food use only) as an essential 
agricultural use. This proposed 
amendment was in response to a 
petition submitted by Morton Salt, a 
division of Morton-Norwich Products, 
Inc. (hereinafter “Morton’’). 

Morton proposed that the 
manufacture of food-grade salt (sodium 
chloride), classified in SIC Code 2899— 
chemicals and chemical preparations, 

- n.e.c., be certified as an essential 
agricultural use of natural gas under 
Section 401(f)(1)(A)—that is, to the 
extent of all natural gas used in its 
manufacture whether for process, 
feedstock, or boiler fuel uses. Currently, 
salt is certified under Section 401(f)(1)(B) 
which gives priority for only the process 
and feedstock natural gas requirements. 
44 FR 28786. Boiler fuel use is not 
protected from curtailment under this 
section. 

The public was invited to participate 
in any aspect of the proposed 
amendment by submitting data, views, 
or arguments with respect to the 
inclusion of food-grade salt in USDA's 
certification as an essential agricultural 
use of natural gas. No comments or 
requests that USDA convene a public 
hearing were received from the public. 

The salt production with which this 
rulemaking is concerned is the portion of 
salt produced by the vacuum and open 
pan methods which is intended for food 
use. Salt is produced by 47 companies 
operating 88 salt-producing plants in 16 
states. Of these 47 companies, nine use 
vacuum or open pan processing in at 


least one of their plant locations. The 
total quantity of domestic salt sold or 
used by producers in 1981 was 38.9 
million short tons, of which 9 percent 
was produced by the vacuum and open 
pan methods. Total vacuum and open 
pan salt for food use in fiscal year 1982 
was estimated at 1.1 million short tons. 
This includes food-grade salt used in 
food processing, sold in grocery stores 
and used by the Federal government in 
food-related applications. 

Natural gas use for vacuum and open 
pan salt was estimated by the Bureau of 
Mines in 1974 to total approximately 3.2 
thousand cubic feet-per ton. More recent 
industry figures indicate that natural gas 
consumption may be as high as 4.44 
thousand cubic feet per ton. Inclusion of 
boiler fuel in the certified natural gas 
uses will add, therefore, a maximum of 
4.6 billion cubic feet at the 1982 salt 
production level. This is less than four- 
tenths of one percent of the interstate 
gas component identified as essential 
agricultural use in the May 14, 1979 
combined Final Economic and 
Environmental Impact Statement 
prepared by USDA in connection with 
the Essential Agricultural Uses and 
Requirements certification rule (7 CFR 
2900). A copy of the Final Statement is 
available for inspection and copying in 
Room 144-E Administration Building, 
USDA, 14th and Independence Avenue, 
SW., Washington, D.C. 20250. 

Based on the foregoing, USDA has 
determined that the use of natural gas in 
the production of food-grade salt is a 
use of natural gas for food processing 
which is necessary for full food and 
fiber production. 

Earle E. Gavett, Director, Office of 
Energy has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities since only about 4.6 billion cubic 
feet of natural gas per year are involved. 
Small commercial establishments are 
protected from curtailments by the 
NGPA which defines them as “high 
priority users”, a priority category above 
essential agricultural users. Small 
manufacturing concerns have a priority 
lower than essential agricultural users 
but, depending on the pipeline 
concerned, generally have priorities 
higher than many other, larger users. 


List of Subjects in 7 CFR Part 2900 


Agricultural commodities, Alcohol 
and alcoholic beverages, Animals, 
Chemicals, Crops services (SIC Code 
(072), Farm-product raw materials— 
grain (SIC Code 5153), Fertilizers, Food 
stores (SIC Code 54), Foods, Forests and 
forest products, Groceries and related 
products (SIC Code 514), Irrigation, 
Leather tanning and finishing (SIC Code 


3111), Natural gas, Packaging and 
containers, Pesticides and pests, Salts, 
Textiles, Warehouses. 


PART 2900—ESSENTIAL 
AGRICULTURAL USES AND 
VOLUMETRIC REQUIREMENTS— 
NATURAL GAS POLICY ACT 


§ 2900.3 [Amended] 

Accordingly, Chapter XXIX of Title 7 
§ 2900.3, Code of Federal Regulations is 
amended by adding at the end of the 
“Food and Natural Fiber Processing— 
Food” list: 2899 Chemicals and Chemical 
Preparations, n.e.c. (Salt for food use 
only), and by changing, in the “Fertilizer 
and Agricultural Chemicals (Process and 
Feedstock Use Only)” list, “2899 
Chemicals and Chemical Preparations, 
n.e.c. (Salt—food and feed grade only)” 
to: 2899 Chemicals and Chemical 
Preparations, n.e.c. (Salt—Feed grade 
only). 
(Pub. L. 95-621, November 8, 1979, 92 Stat. 
3350.15, 15 U.S.C. 3301 et seg.) 

Dated: September 19, 1983. 
John R. Block, 
Secretary of Agriculture. 
[FR Doc. 83-25988 Filed 9-23-83; 8:45 am] 
BILLING CODE 3410-01-M 


DEPARTMENT OF JUSTICE 


Immigration and Naturalization 
Service 


8 CFR Part 100 


Statement of Organization; Field 
Service Realignment 


AGENCY: Immigration and Naturalization 
Service, Justice. 


ACTION: Final rule. 


SUMMARY: This final rule realigns the 
operational jurisdiction of the Miami, 
Florida, San Juan, Puerto Rico, and 
Mexico City, Mexico District offices. 
These changes are made to bring the 
operational jurisdiction in line with the 
principles of good managment. 


EFFECTIVE DATE: September 26, 1983 
FOR FURTHER INFORMATION CONTACT: 


_ For General Information: Loretta J. 


Shogren, Director, Policy Directives 
and Instructions, Immigration and 
Naturalization Service, 425 I Street, 
N.W., Washington, D.C. 20536, 
Telephone: (202) 633-3048 

For Specific Information: Ellis B. Linder, 
Immigration Inspector, Immigration 
and Naturalization Service, 425 I 
Street, N.W., Washington, D.C. 20536 
Telephone: (202) 633-2361 
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SUPPLEMENTARY INFORMATION: With a 
view towards more efficient 
management, the Service is realigning 
the jurisdictional boundaries of its 
Miami, Florida, San Juan, Puerto Rico, 
and Mexico City, Mexico district offices. 
Mexico Central America, South America 
and the Caribbean Islands not 
specifically delegated to the districts of 
Miami, Florida or San Juan, Puerto Rico 
are now under the jurisdiction of the 
Mexico City district office. The 
Commonwealth of Puerto Rico, the 
Virgin Islands of the United States and 
Great Britain, and the Dominican 
Republic are under the jurisdiction of 
the San Juan district office. The Miami 
district office retains jurisdiction over 
Florida and the immigration offices in 
Freeport and Nassau, Bahamas. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rule making and 
delayed effective date is unnecessary 
because the rule relates to agency 
organization which will promote better 
service to the public. 

In accordance with 5 U.S.C. 605(b); the 
Commissioner of Immigration and 
Naturalization certifies that this rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

This is not a major rule within the 
meaning of Section 1(b) E.O. 12291. 


List of Subjects in 8 CFR Part 100 


Administrative practice and 
procedure, Aliens, Organization and 
functions (government agencies). 


Accordingly, Chapter 1 of Title 8 of 
the Code of Federal Regulations is 
amended as follows: 


PART 100—STATEMENT OF 
ORGANIZATION 


Section 100.4, is amended by revising 
paragraphs (b) 6, 27, and 35 to read as 
follows: 


§ 100.4 Field Service. 


* * * * * 


(b)* * 

6. Miami, Florida. The district office in 
Miami, Florida, has jurisdiction over the State 
of Florida, and the United States immigration 
offices located in Freeport and Nassau, 
Bahamas. | 
. a * * * 


27. San Juan, Puerto Rico. The district 
office in San Juan, Puerto Rico has 
jurisdiction over the Commonwealth of 
Puerto Rico, the Virgin Istands of the United 
States and Great Britain, and the Dominican 
Republic. 


* * * ® * 

35. Mexico City, Mexico. The district office 
in Mexico City has jurisdiction over Mexico, 
Central America, South America, and 
Caribbean Islands except for those 


specifically delegated to the districts of 
Miami, Florida and San Juan, Puerto Rico. 


* * * * * 


(Sec. 103, Immigration and Nationality Act, as 
amended (8 U.S.C. 1103)) 


Dated: September 16, 1983. 
Doris M. Meissner, 


Executive Associate Commissioner, 
Immigration and Naturalization Service. 


[FR Doc. 83-26176 Filed 9-23-83; 8:45 am] 
BILLING CODE 4410-10-™ 


FEDERAL RESERVE SYSTEM 


12 CFR Part 205 
[Reg. E; Doc. No. R-0465] 


Electronic Fund Transfer; 
Determination of Effect on 
Massachusetts Law 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Preemption determination. 


SUMMARY: The Board is publishing in 


final form a determination that the 
Massachusetts law on electronic fund 
transfers is not preempted by the 
Federal Electronic Fund Transfer Act 
and the Federal Reserve Board 
Regulation E (12 CFR 205.12) on relation 
to State law. If an inconsistency exists 
between a Federal act or regulation and 
a State law, the Federal Reserve Board 
will preempt the State law to the extent 
of the inconsistency unless it’s more 
protective of the consumer. 

EFFECTIVE DATE: September 30, 1983. 
FOR FURTHER INFORMATION CONTACT: 
John C. Wood, Senior Attorney, or 
Richard S. Garabedian, Staff Attorney, 
Division of Consumer and Community 
Affairs, Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551, at (202) 452-2412 or (202) 
452-3667. 


SUPPLEMENTARY INFORMATION: (1) 
General. Section 919 of the Electronic 
Fund Transfer Act (15 U.S.C. 1693 et 
seq.), as implemented by Regulation E 
(12 CFR 205.12), authorized the Board to 
determine whether any inconsistency 
exists between the federal act and state 
law. If the state law is inconsistent with 
the federal act, it will be preempted to 
the extent of any inconsistency. 
However, a state law that is more 
protective of the consumer may not be 
preempted. 

The Board was asked to make a 
preemption determination with respect 
to the Massachusetts statute (M.G.L.A. 
c. 167B section 1 et seq.) and regulation 
(209 CMR 31.00) on electronic fund 
transfers. A proposed preemption 
determination was published by the 
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Board on May 9, 1983 (48 FR 20723). This 
final determination is issued under 
authority delegated to the Director of the 
Division of Consumer and Community 
Affairs, as set forth in the Board's Rules 
Regarding Delegation of Authority (12 
CFR 265.2(h)(4)). 

(2) Analysis for preemption. Proposed 
preemption determinations under the 
Electronic Fund Transfer Act and 
Regulation E are based on a section-by- 
section analysis of the state and federal 
statutes and regulations. After 
consideration of any inconsistencies 
between each requirement of a given 
state section and the corresponding 
requirement in the federal law, the 
section is viewed as a whole to 
determine whether the inconsistencies 
are such as to require preemption of the 
section. A comparision of each group of 
related sections is also made. The 
statutory language in section 919, which 
refers to inconsistencies in “provisions” 
of federal and state statutes, supports 
this type of analysis. This approach also 
avoids the formation of the very 
complex hybrid rules that would result 
from preemption of individual 
requirements within each section of 
state law. 

(3) Discussion. The Board proposed to 
preempt the Massachusetts provisions 
on error resolution (M.G.L.A. c. 167b 
section 17 in the statute, and 209 CMR 
31.17 in the regulation) because of 
inconsistencies with the federal law and 
a preliminary determination that the 
state law was not more protective. The 
Board also proposed to preempt related 
disclosure provisions section 8({a)(9) of 
the statute and section 31.08(1)(b) and 
Appendices 2A and 2B of the 
regulation). 

The Board received three comments 
on the proposal. The Board was also 
informed that, following the Board’s 
publication of the proposed preemption, 
the Massachusetts Division of Banks 
and Loan Agencies promulgated a 
regulation revising the state law or error 
resolution. The revised regulation 
follow, in general, the provisions of 
§ 205.11 of Regulation E. Some 
inconsistencies remain between the 
federal and state provisions, the major 
difference being that the state law sets a 
time limit of 10 calendar days for 
various actions in the error resolution 
process, in contrast to the 10 business 
days specified in the federal law. (Both 
laws have the same 45-calendar-day 
alternative procedure). The state law is 
disadvantageous to the consumer in that 
faster written confirmation of an oral 
error notice can be required. Overall, 
however, state law is more protective of 
the consumer than federal in that, under 
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state law, an institution must act more 
quickly to either resolve the error or 
provisionally recredit the consumer's 
account. Another more protective 
feature of the state law is that it 
provides additional rules for debits 
initiated by a third party through an 
automated clearing house. These rules, 
in general, may require the financial 
institution to take investigative 
measures greater that those specified by 
§ 205.11{d). 

(4) Preemption determination. In light 
of the analysis used for preemption 
determination, the Board has 
determined that, despite the remaining 
inconsistencies, the state law on 
electronic fund transfers on the whole is 
now more protective of the consumer 
and is not preempted. 


List of Subjects in 12 CFR Part 205 


Banks—banking, Consumer 
protection, Electronic funds transfer, 
Penalties. 

Board of Governors of the Federal Reserve 
System, September 20, 1983. 

James McAfee, 

Associate Secretary of the Board. 
(FR Doc. 83-26091 Filed 9-23-83; 8:45 am] 
BILLING CODE 6210-01-M 


12 CFR Part 226 
[Reg. Z; Doc. No. R-0466] 


Truth in Lending; Determinations of 
Effect on Mississippi, New Jersey, 
Oklahoma, and South Carolina State 
Laws 


AGENCY: Federal Reserve System. 
ACTION: Preemption determinations. 


SUMMARY: The Board is publishing in 
final form determinations as to whether 
certain state laws are inconsistent with 
the Truth in Lending Act (relating to the 
disclosure of information in connection 
with consumer credit transactions) or 
Federal Reserve Board Regulation Z (12 
CFR Part 226) implementing the law, and 
therefore preempted. The laws of four 
states, Mississippi, New Jersey, 
Oklahoma, and South Carolina, are the 
subject of the requests. The Board has 
determined that, under certain 
circumstances, provisions in the laws of 
Mississippi and South Carolina are 
preempted. Effective October 1, 1984, 
creditors in Mississippi and South 
Carolina are prohibited from using the 
disclosures under those circumstances, 
but may begin complying with the 
determinations immediately. 

EFFECTIVE DATE: October 1, 1984, with 
compliance optional before that date. 
FOR FURTHER INFORMATION CONTACT: 
Rugenia Silver or Gerald Hurst, Staff 


Attorneys, Division of Consumer and 
Community Affairs, Board of Governors 
of the Federal Reserve System, 
Washington, D.C. 20551, at (202) 452- 
2412. 

SUPPLEMENTARY INFORMATION: (1) 
General. Section 111(a)(1) of the Truth in 
Lending Act authorizes the Board to 
determine whether any inconsistency 
exists between chapters 1, 2, and 3 of 
the federal act or regulation and any 
state laws relating to the disclosure of 
information in connection with 
consumer credit transactions. If the 
Board determines that a state-required 
disclosure is inconsistent with the 
federal law, the state law is preempted 
to the extent of the inconsistency, and 
creditors in that state may not make 
disclosures using the inconsistent term 
or form. A determination on provisions 
in the law of one state has no effect on 
the validity of similar povisions in other 
states. 

These final determinations are issued 
under authority delegated to the 
Director of the Division of Consumer 
and Community Affairs, as set forth in 
the Board's Rules Regarding Delegation 
of Authority (12 CFR 265.2(h)(2)). 

Preemption determinations have an 
effective date of the October 1 that 
follows the determination by at least 6 
months, as required by § 105(d) of fhe 
act. These determinations, as a result, 
have an effective date of October 1, 
1984, although creditors may begin 
complying with the determinations 
before that time. 

(2) Principles followed in preemption 
analysis. In determining whether a state 
law is inconsistent with the federal 
provisions, § 226.28({a)(1) of Regulation 
Z, which implements § 111 of the act, 
provides that state requirements are 
inconsistent with the federal provisions 
if the state law requires a creditor to 
make disclosures or take actions that 
contradict the federal law. A state law 
is contradictory, and therefore 
preempted, if it significantly impedes the 
operation of the federal law or interferes 
with the purposes of the federal statute. 
Two examples of contradictory state 
laws are included in § 226.28(a)(1). They 
are (1) a law that requires the use of the 
same term for a different amount or a 
different meaning than the federal law, 
or (2) a law that requires the use of a 
different term than the federal term to 
describe the same item. 

In previous preemption ; 
determinations (48 FR 4454, February 1, 
1983) the Board developed the following 
principles that were applied in making 
the current determinations: 

¢ For purposes of making preemption 
determinations, state law is deemed to 


require the use of specific terminology in 
the state disclosures if the statute uses 
certain terminology in the disclosure 
provision. 

¢ A state disclosure does not 
“describe the same item,” under 
§ 226.28(a)(1), if it is not the functional 
equivalent of a federal disclosure. 

* Preemption occurs only in those 
transactions in which an actual 
inconsistency exists between the state 
law and the federal law. 

¢ A state law is not inconsistent 
merely because it requires more 
information than federal law or requires 
disclosure in transactions where federal 
law requires none. 

Preemption determinations are 
generally limited to those provisions of 
state law identified in the request for a 
determination and this is the case in the 
current determinations. At the Board’s 
discretion, however, other state 
provisions that may be affected by the 
federal law may also be addressed. 

(3) Discussion of specific requests and 
final determinations. In response to four 
requests, the Board reviewed provisions 
of certain laws in Mississippi, New 
Jersey, Oklahoma, and South Carolina. 
Proposed determinations were 
published for comment on May 9, 1983 
(48 FR 20724). In the proposal the Board 
proposed not to preempt the provisions 
reviewed in the states of New Jersey, 
Oklahoma, and South Carolina and to 
preempt, under certain circumstances, 
the provision in the Mississippi law. The 
Board received 12 comments on the 
proposal. The majority of the comments 
focused on the proposal concerning 
South Carolina. - 

The final determinations regarding the 
state laws at issue, together with the 
reasons for the Board's action, are set 
forth below. 

Mississippi. An attorney representing 
a financial institution requested a 
determination of whether a provision of 
the Mississippi Motor Vehicle Sales 
Finance Law is preempted by the federal 
act and regulation. Section 63-19- 
31(2)(g) of that statute requires that a 
buyer receive a copy of the retail 
installment contract disclosing, among 
other information, the amount of the 
finance charge. Section 75-17-1(9) of 
Mississippi law defines “finance 
charge” as: 

* * * the amount or rate paid or payable, 
directly or indirectly, by a 
debtor * * * incident to or as a condition of 
the extension of credit * * * provided, 
however, that * * * insurance 
premiums * * * shall not be included in the 
finance charge * * *. 


In contrast, §§ 106 and 226.4 of the 
federal act and regulation, respectively, 
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define “finance charge” to include 
certain insurance premiums in all cases, 
and exclude others only if specified 
conditions are met by the creditor. 
Because of its treatment of insurance 
premiums, Mississippi law may, in 
certain transactions, require the 
disclosure of a finance charge, using that 
term, which differs in amount from the 
finance charge calculated and disclosed 
under federal law for the same 
transactions. Thus, the Board has 
determined that Section 63-19-31(g) of 
the Mississippi Motor Vehicle Sales 
Finance Law is preempted in those 
cases in which the term “finance 
charge” would be used under state law 
to describe a different amount than the 
finance charge disclosed under federal 
law. Under those circumstances, making 
that disclosure, even on a separate 
document from the federal disclosures, 
would not be permissible. 

New Jersey. An attorney requested a 
determination of whether a New Jersey 
law relating to the use of agents in 
mortgage transactions is inconsistent 
with and therefore preempted by the 
Truth in Lending Act and Regulation Z. 
Under § 46:6-1 of New Jersey Statutes 
Annotated, a consumer may empower 
an agent to act on his or her behalf in 
completing a mortgage transaction. The 
actions which the agent is authorized to 
take may include attending the closing, 
and signing and receiving documents 
such as the note, mortgage, Truth in 
Lending disclosures and notice of the 
right of rescission. 

Regulation Z requires that disclosures 
and notice of the right of rescission, if 
applicable, be given to the “consumer” 
in the transaction. However, the 
regulation does not prohibit the creditor 
from giving this material to an agent 
acting on behalf of the consumer under a 
valid state agency law. For this reason, 
the Board has determined that the New 
Jersey law permitting the use of an agent 
for receipt of loan documents, including 
the Truth in Lending disclosures and 
rescission notices, is not preempted by 
the Truth in Lending Act and Regulation 
Z, because creditors may comply with 
the federal act and regulation by 
providing the required disclosures and 
notices to an agent for the consumer. 

Oklahoma. The state of Oklahoma 
requested a determination that the 
credit disclosures required by the 
Oklahoma Pawn Shop Act (59 
Oklahoma Statutes §§ 1501 to 1513) are 
not preempted by the federal Truth in 
Lending Act. (Altfough certain 
transactions in Oklahoma are exempt 
from chapter 2 of the Truth in Lending 
Act, that exemption does not extend to 
pawnshop transactions.) Specifically, 


the state sought a determination that the 
following required Oklahoma 
disclosures are not preempted by the 
federal law: 

© The requirement that the 
pawnbroker-creditor disclose the “total 
of payments” even though a pawn 
transaction involves a single payment. 
(Rules of the Administrator § 150.5(g)). 

¢ The requirement that the 
pawnbroker-creditor disclose the “name 
and address of the customer and the 
customer's description or the distinctive 
number from [the] customer's driver's 
license or military identification.” (Rules 
of the Administrator § 150.5(k)). 

© The requirement that the following 
be disclosed: “A statement to the effect 
that the customer is not obligated to 
redeem the pledged goods, and that the 
pledged goods may be forfeited to the 
pawnbroker thirty (30) days after the 
specified maturity date, provided that 
the pledged goods may be redeemed by 
the customer within thirty (30) days 
following the maturity date of the pawn 
transaction by payment of the orignally 
agreed redemption price and the 
payment of an additional pawn finance 
charge equal to one-thirtieth (1/30) of 
the original monthly pawn finance 
charge for each day following the 
original maturity date including the day 
on which the pledged goods are finally 
redeemed.” (Rules of the Administrator 
§150.5(n)). 

¢ The requirement that a renewal of 
the pawn transaction with no change in 
the original terms be treated as a 
refinancing requiring full new 
disclosures. (Rules of the Administrator 
$150.6). 

Since footnote 44 of Regulation Z 
allows creditors to disclose the “total of 
payments” in single payment obligations 
at their discretion, a state requirement 
making the “total of payments” 
disclosure mandatory in a single 
payment transaction does not interfere 
with the federal scheme and, therefore, 
is not preempted. In connection with 
this disclosure, the Board notes that the 
finance charge, which is reflected in the 
total of payments, is defined in the 
Oklahoma Rules in a more abbreviated 
manner than in § 226.4 of Regulation Z. 
For example, the enumerated types of 
finance charges in § 226.4(b) (2) through 
(9) are not reflected in the state finance 
charge definition. It appears, however, 
that the finance charge computed under 
state law is always identical to the 
federal finance charge because 
Oklahoma pawnshop creditors may not 
impose any of the charges listed in 
§ 226.4(b) (2) through (9). On this basis, 
the Board has determined that the state 
disclosures of the finance charge and 


total of payments do not contradict 
federal law and therefore are not 
preempted. 

The customer identification 
requirement ($150.5(k)) and the 
forfeiture clause disclosure requirement 
(§150.5(n)) of the Oklahoma Rules are 
unrelated to any required federal 
disclosure. Under $156.4 of the 
Oklahoma Rules, both of these 
disclosures must appear separate from 
the other required disclosures. Because 
these provisions merely provide 
additional information and do not 
contradict any federal disclosure, the 
Board has determined that the customer 
identification and the forfeiture-clause 
requirement are not prempted by the 
federal law. 

The Oklahoma Rules ($150.6) define 
“refinancing” in much the same manner 
as §226.20({a) of Regulation Z in that a 
refinancing occurs when an existing 
obligation is satisfied and replaced by a 
new obligation undertaken by the same 
consumer. It appears, however, that, as 
a matter of state law, Oklahoma 
provides that a renewal or consolidation 
of a pawn transaction must be treated 
as a new transaction requiring full 
redisclosure. This may result in pawn 
shop creditors having to give new 
disclosures where not required to-do so 
by federal law. The Board has 
determined that the state requirement 
does not interfere with the federal 
scheme and is, therefore, not preempted 
since such additional information is not 
prohibited by the federal law. 

South Carolina. A bank requested a 
determination of whether a provision of 
South Carolina law is inconsistent with 
and therefore preempted by the Truth in 
Lending Act. Under § 37—10-102(c) of the 
South Carolina Code Annotated, a 
consumer loan secured by real estate 
must be accompanied by a notice of any 
due-on-sale clause contained in the loan 
documents.,Where the creditor is 
authorized to accelerate the note in the 
event of a transfer of the property, the 
law provides that: 


* * * the creditor shall include in all 
disclosure statements required by the Federal 
Truth in Lending Act to be provided to the 
debtor the following statement, which shall 
be either in capital letters or underlined: 
‘Assumption Notice—The debt secured 
hereby is subject to call in full or the terms 
thereof being modified in the event the real 
estate securing the debt is sold, conveyed or 
otherwise transferred.’ 


The required disclosure is somewhat 
similar to the statement of the creditor’s 
assumption policy required in 
residential mortgage transactions by 
§ 226.18(q) of Regulation Z. It differs 
from the federal provision, however, in 
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that it calls for a more detailed 
statement than is contemplated by the 
federal law and may be required in 
transactions other than residential 
mortgage transactions. 

On its face, the South Carolina law 
appears to require the inclusion of a 
nonfederal disclosure within the federal 
Truth in Lending disclosure statement, 
in violation of § 226.17(a) of Regulation 
Z, which requires that all federal 
disclosures be segregated from other 
material. 

When the Board published the South 
Carolina preemption request in May, it 
appeared that the inconsistency 
between the state and federal laws 
could be remedied by the state 
administrator through an official 
interpretation providing that the notice 
appear on the contract apart from the 
segregated federal disclosures. On that 
basis, the Board concluded that the state 
required assumption notice would not 
be inconsistent with federal law and, 
therefore not preempted since the notice 
would not be placed in the segregated 
federal disclosures. Commenters 
addressing the proposed determination, 
however, questioned that conclusion, 
pointing out that the state statute, on its 
face, requires that the notice be placed 
with the federal disclosure statement. 
The commenters also suggested that 
since the administrative interpretation 
would merely permit and not require the 
state notice to be outside the federal 
disclosure statement, the interpretation 
does not eliminate the inconsistency 
between the state and federal law. 

After considertion of those comments 
and further analysis, the Board has 
determined that §37-10-102(c) of the 
South Carolina Code Annotated is in 
fact preempted, but only to the extent 
that the law may be interpreted to 
require the state assumption notice to 
appear within the segregated federal 
disclosures. This determination does not 
preclude disclosure of the assumption 
notice on the loan contract apart from 
the segregated federal disclosures nor 
does it affect the validity of any state/ 
agency interpretation permitting such 
action. 


List of Subjects in 12 CFR Part 226 


Advertising, Banks, banking, 
Consumer protection, Credit, Federal 
Reserve System, Finance, Penalties, 
Truth in Lending. 


(4) Preemption determinations. The 
following order sets forth the 
preemption determinations, which will 
also be reflected in the Official Staff 
Commentary on Regulation Z 
(Supplement I to Part 226). 


Order 


Pursuant to section 111 of the Federal 
Truth in Lending Act as revised on 
March 31, 1980 (Title VI of the 
Depository Institutions Deregulation and 
Monetary Control Act of 1980, Pub. 96- 
221), the Board has determined that 
certain laws in the states of Missisippi 
and South Carolina are inconsistent 
with and preempted by the federal law. 
These determinations are as follows: 

Preemption determination— 
Mississippi. Effective October 1, 1984, 
the Board has determined that the 
following provision in the state law of 
Mississippi is preempted by the federal 
law: 


Section 63-19-32(2)(g) of the Motor 
Vehicle Sales Finance Law—Disclosure 
of finance charge. This provision is 
preempted in those cases in which the 
term “finance charge” would be used 
under state law to describe a different 
amount than the finance charge 
disclosed under federal law. 


Preemption determination—South 
Carolina. Effective October 1, 1984, the 
Board has determined that the following 
provision in the state law of South 
ae is preempted by the federal 
aw: 


Section 37-20-102(c) of the South 
Carolina Code Annotated—Disclosure 
of due-on-sale clause. This provision is 
preempted, but only to the extent that 
the creditor is required to include the 
disclosure with the segregated federal 
disclosures. If the creditor may comply 
with the state law by placing the due- 
on-sale notice apart from the federal 
disclosures, the state law is not 
preempted. 

Board of Governors of the Federal Reserve 
System, September 20, 1983. 

James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 83-26094 Filed 9-23-83; 8:45 am] 
BILLING CODE 6210-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 249 
[Release No. 34-20197] 


Annual Assessment Form for SECO 
Brokers and Dealers 


AGENCY: Securities and Exchange 
Commission. 
ACTION: Adoption of form. 


SUMMARY: The Securities Exchange Act 
of 1934 authorizes the Commission to 
collect reasonable fees and charges as 
may be necessary to defray the costs of 


additional regulatory duties required to 
be performed with respect to broker- 
dealers who are not members of a 
registered securities association. This 
form sets forth the annual schedule 
under which such broker-dealers are to 
be assessed for fiscal year 1983. 


EFFECTIVE DATE: Adoption of the SECO- 
4-83 Form (“Form”) is effective 
September 25, 1983. The Form is 
required to be filed on or before October 
31, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Katherine England, Esq., (202) 272-2411, 
Attorney-Adviser, Division of Market 
Regulation, Securities and Exchange 
Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission 
announced today that it has adopted 
Form SECO-4-83 which sets forth the 
Commission's fiscal year 1983 annual 
assessment for registered broker-dealers 
who were not members of a registered 
securities association (“nonmember” or 
“SECO broker-dealers”) for all or part of 
the time period from October 1, 1982 to 
September 30, 1983. 

Rule 15b9—2 under the Securities 
Exchange Act of 1934 (“Act”) requires 
that nonmember broker-dealers file a 
Form SECO-4 each fiscal year and pay 
the assessment specified. ‘In addition, 
this rule provides that, unless the 
Commission takes action to change 
them, the levels or rates of fees and 
assessments imposed on SECO broker- 
dealers will be set each year at levels or 
rates which are comparable to the 
corresponding fees and assessments 
imposed by the National Association of 
Securities Dealers, Inc. (“NASD”) on its 
members. Accordingly, in adopting Form 
SECO-4-83, the Commission has 
determined to maintain the basic 
membership fee of $300 and the $5 fee 
for each associated person. In addition, 
the Commission will maintain the gross 
municipal securities inconie assessment 
at .21% and the gross securities income 
assessment (exclusive of income derived 
from municipal securities business) at 
-20%. 

It also should be noted that legislation 
was enacted on June 6, 1983, which 
provides for the elimination of the SECO 
Program as of December 6, 1983. At that 
time, all SECO broker-dealers are 
required to be members of a registered 
securities association or refrain from 
transacting an over-the-counter 
securities business.* In this regard, 


117 CFR 240.15b9-2. 


?Pub. L. No. 98-38 (June 6, 1983), 97 Stat. 205. 
In addition, the Commission is considering 
adopting a rule exempting certain broker-dealers 
° Continued 
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pursuant to an agreement between the 
SEC and the NASD, ‘a substantial 
number of SECO broker-dealers have 
become NASD members during this 
fiscal year. Accordingly, the 
Commission has decided to allow 
broker-dealers who became NASD 
members between January 1, 1983, and 
September 30, 1983, a reduction of the 
amount otherwise payable as an annual 
assessment. 

Specifically, any broker-dealer who 
became a member of the NASD on or 
after January 1, 1983, and on or before 
March 31, 1983, will be able to reduce by 
75% its annual assessment. Broker- 
dealers who became NASD members on 
or after April 1, 1983, and on or before 
June 30, 1983, are entitled to reduce their 
annual assessments by 50%; broker- 
dealers who became NASD members on 
or after July 1, 1983, and on or before, 
September 30, 1983, will be entitled to 
reduce their fee by 25%. The 
Commission has provided this reduction 


from the requirement to join an association. Such a 
rule would parallel current Rule 15b10-7 under the 
Securities Exchange Act of 1934. 17 CFR 240.15b10- 
7. 

“Securities Exchage Act Release No. 20009 (July 
27, 1983) 48 FR 35216 sets forth the terms of the 
agreement. 


in the annual assessment of SECO 
broker-dealers who joined the NASD in 
order to avoid the possibility of broker- 
dealers being charged twice, once by the 
Commission for the entire fiscal year 
and once by the NASD for each quarter 
during which the firm was a member of 
the NASD. 

Although Rule 15b9-2 under the Act 
requires Form SECO-4-83 to be filed by 
every registered nonmember broker and 
dealer on or before September 1, 1983, 
this year in order to permit firms 
converting to NASD membership by 
September 30 to properly calculate the 
amount due, the filing date has been 
delayed until October 31, 1983. The 
Form is to be accompanied by a check 
for the annual assessment fee required 
thereunder. It should be noted, however, 
that those broker-dealers who are 
exempt from the payment of any 
assessment or fee pursuant to the 
provisions of paragraph (e) of Rule 
15b9-2, must still file the Form. 

The Commission finds, in accordance 
with the Administrative Procedure Act 
[5 U.S.C. 553(b)(3)(B) and 553(d)(1)], that 
Rule 15b9-2 of the Act and Securities 
Exchange Act Release No. 16143 (August 
28, 1979) [44 FR 52773 (September 10, 
1979)] provided sufficient notice of the 


basis for and amount of these fees and 


assessments and that further notice is 
unnecessary as a prerequisite to the 


adoption of the Form. The Commission 
also finds that any burden imposed 
upon competition by the Form is 
necessary and appropriate in 
furtherance of the purposes of the Act, 
particularly the implementation of the 
Commission's continuing mandate, 
under Section 15(b)(8) of the Act, to 
collect such reasonable fees and charges 
as may be necessary to defray the costs 
of the specified regulatory duties 
required to be performed with respect to 
SECO broker-dealers. 


List of Subjects in 17 CFR 249 


Reporting and recurring requirements, 
Securities. 


Statutory Basis and Text of the Form 


The Commission hereby adopts Form 
SECO-4-83 [17 CFR 249.504g] pursuant 
to its authority under the Securities 
Exchange Act of 1934, [15 U.S.C 78a et 
seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)] and particularly Sections 
15(b)(7), 15(b)(8), and 23(a). 

BILLING CODE 8010-01-M 
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PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934 


Accordingly, Part 249 of Title 17 of the 
Code of Federal Regulations is amended 
by adding § 249.504q as follows: (Form 
SECO-4-83 does not appear in the 
Code of Federal Regulations.) 


§ 249.504q Form SECO-4-83, 1983 
assessment and information form for 
registered brokers and dealers not 
members of a registered national securities 
association. 


This form shall be filed on or before 
October 31, 1983, pursuant to Rule 15b9- 
2 (§ 240.15b9-2 of this chapter), 
accompanied by the annual assessment 
fee required thereunder and specified in 
the form, by every registered broker and 
dealer not a member of a registered 
national securities association. Those 
broker-dealers which are exempt from 
the payment of any assessment or fee 
pursuant to the provisions of § 240.15b9- 
2(e) must still file the form. 

Copies of the form are available on request 
from the Commission. 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 

{FR Doc. 83-26213 Filed 9-23-83; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 282 
[Docket No. RM79-14] 


Natural Gas Policy Act of 1978; Order 
of Publication of Incremental Pricing 
Acquisition Cost Thresholds Under 
Title if 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Order prescribing incremental 
pricing thresholds. 


summary: The Director of the Office of 
Pipeline and Producer Regulation is 
issuing the incremental pricing 
acquisition cost thresholds prescribed 
by Title II of the Natural Gas Policy Act 
and 18 CFR 282.304. The Act requires the 
Commission to compute and publish the 
threshold prices before the beginning of 
each month for which the figures apply. 
Any cost of natural gas above the 
applicable threshold is considered to be 
an incremental gas cost subject to 
incremental pricing surcharging. 


Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Rules and Regulations 


EFFECTIVE DATE: October 1, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth A. Williams, Federal Energy 
Regulatory Commission, 825 N. Capitol 
Street, NE., Washington, D.C. 20426 (202) 
357-8500. 


Issued: September 21, 1983. 


Section 203 of the NGPA requires that 
the Commission compute and make 
available incremental pricing 
acquisition cost threshold prices 
prescribed in Title II before the 
beginning of any month for which such 
figures apply. 

Pursuant to that mandate and 
pursuant to § 375.307(1) of the 
Commission's regulations, delegating the 
publication of such prices to the Director 
of the Office of Pipeline and Producer 
Regulation, the incremental pricing 
acquisition cost threshold prices for the 
month of October 1983 is issued by the 
publication of a price table for the 
applicable month. See FERC Statutes 
and Regulations § 24,764. 


List of Subjects in 18 CFR Part 282. 
Natural gas. 
Kenneth A. Williams, 


Director, Office of Pipeline and Producer 
Regulation. 


TABLE |.—INCREMENTAL PRICING ACQUISITION COST THRESHOLD PRICES 


\FR Doc. 83-26196 Filed 9-23-83; 8:45 am] 
3ILLING CODE 6717-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 211, 700, and 800 


[Docket Nos. 82N-0330 and 82N-0332] 


Tamper-Resistant ing 
Requirements; interim Stay of Retail 
Level Effective Date 


Correction 


In FR Doc. 83-25295 beginning on page 
41578 in the issue of Friday, September 
16, 1983, make the following correction 
in column three, paragraph one, last line: 
“February 3, 1984.” should read 
“February 6, 1984.”. 


BILLING CODE 1505-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Parts 921 and 939 


Surface Mining and Reclamation 
Operations Under Federal Programs 
for Massachusetts and Rhode Island; 
Correction 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Final rule, correction. 


summMaARY: The Office of Surface Mining 


(OSM) is correcting the address of the 
Harrisburg Field Office that appeared in 
the Federal programs for Massachusetts 
(48 FR 41000; September 12, 1983) and 
Rhode Island (48 FR 40990; September 
12, 1983). 


FOR FURTHER INFORMATION CONTACT: 
James M. Kress, Branch of Regulatory 
Programs, Office of Surface Mining, U.S. 
Department of the Interior, 1951 
Constitution Avenue NW., Washington, 
D.C. 20240, Telephone: (202) 343-5866. 


SUPPLEMENTARY INFORMATION: In FR 
Doc. 83-24830 appearing at page 40990 
and in FR Doc. 83-24831, appearing at 
page 41000 both in the issue of 
September 12, 1983, the address of the 
Harrisburg Field Office should read: 
Harrisburg Field Office, Office of 
Surface Mining, 101 South 2nd Street, 
Suite L-4, Harrisburg, Pennsylvania 
17101. 


Dated: September 21, 1983. 
William B. Schmidt, 
Assistant Director, Program Operations and / 
Inspection, Office of Surface Mining. 
[FR Doc. 83-26203 Filed 9-23-83; 6:45 am] 
BILLING CODE 4310-05-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 271 
{[SW-FRL 2441-3] 


Maine; Phase Il, eae and 
C Interim Authorization of State 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final Approval. 


SUMMARY: The State of Maine has 
applied for Interim Authorization Phase 


‘I Components A, B, and C. EPA has 


reviewed Maine's application for Phase 
II Interim Authorization, Components A, 
B, and C, and has determined that 
Maine’s hazardous waste program is 
substantially equivalent to the Federal 
program covered by Components A, B, 
and C. The State of Maine is hereby 
granted Interim Authorization for Phase 
II, Components A, B, and C, to operate 
the State’s hazardous waste program 
covered by these Components in lieu of 
the Federal program. 

EFFECTIVE DATE: September 26, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Beverly Roehrig, State Waste Programs 
Branch, U.S.E.P.A., Region I, J.F.K. 
Federal Building, Boston, Massachusetts 
02203, (617) 223-5630. 

SUPPLEMENTARY INFORMATION: In the 
May 19, 1980 Federal Register (45 FR 
33063), the Environmental Protection 
Agency promulgated regulations, 
pursuant to Subtitle C of the Resource 
Conservation and Recovery Act of 1976 
(as amended), to protect human health 
and the environment from the improper 
management of hazardous waste. 
Included in these regulations, which 
became effective November 19, 1980, 
were provisions for a transitional stage 
in which States would be granted 
interim program authorization. The 
interim authorization program is being 
implemented in two phases 
corresponding to the two stages in 
which the underlying Federal program 
has taken effect. 

The State of Maine received Interim 
Authorization for Phase I on March 18, 
1981. 

In the January 26, 1981 Federal 
Register (46 FR 7965), the Environmental 


Protection Agency announced the 
availability of portions of the second 
phase of Interim Authorization. In order 
to proceed with authorizing State 
programs as expeditiously as possible 
and because some of the standards for 
hazardous waste treatment, storage and 
disposal facilities (40 CFR Part 264) have 
been promulgated at different times, 
EPA made the second phase of Interim 
Authorization available in components. 
On June 6, 1983, EPA published a notice. 
in the Federal Register (48 FR 25236) 
inviting the public to comment on the 
Maine application for Interim 
Authorization Phase II, Components A, 
B, and C at a public hearing on July 14, 
1983. This notice also invited the public 
to submit written comments on the 
Maine application to Region I by July 19, 
1983. Notice was also given in two daily 
newspapers in Maine. 

Discussion 

The State of Maine submitted an 
application for Phase II Interim 
Authorization Components A, B, and C 
on April 14, 1983. The application 
addressed all of the federal 
requirements in 40 CFR Part 271 Subpart 
B necessary for Phase II Interim 
Authorization Components A, B, and C 
and was deemed a complete application 
on May 26, 1983. 

Minor issues requiring clarification by 
the State were identified in the review 
of the complete application. The State 
responded with an Application 
Addendum letter dated August 22, 1983 
and satisfactorily clarified certain 
aspects of its program raised by EPA by 
letter dated June 23, 1983. 


Responsiveness Summary 


Region I held the public hearing on the 
Maine application for Phase II 
authorization in Portland, Maine. Six (6) 
members of the public attended in 
addition to Region I and State agency 
representatives. No presentations were 
made by the public. 

The public comment period closed on 
July 19, 1983 and EPA received no 
comments. 


Response 


EPA notes that no comments were 
made on the Maine application for 
Phase II Interim Authorization, 
Components A, B, and C. Ample notice 
and opportunity were provided for the 
review of and comment on the 
application. EPA interprets this silence, 
not as disinterest, but as general public 
acceptance of the viability of the Maine 
Hazardous Waste Management 
Program. 
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I conclude that the Maine application 
for Interim Authorization to operate the 
RCRA Phase II, Components A, B, and C 
program meets all of the statutory and 
regulatory requirements and as such I 
approve this authorization. 


Authority 

This notice is issued under the 
authority of Section 2002(a), 3006, and 
7004(b) of the Solid Waste Disposal Act, 


as amended, 42 U.S.C. 6912(a), 6926, 
6974(b). 


Compliance With Executive Order 12291 


The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Certification Under the Regulatory 
Flexibility Act 

Pursuant to the provision of 5 U.S.C. 
605(b), I hereby certify that this 
authorization will not have a significant 
economic impact on a substantial 
number of small entities. The 
authorization suspends the applicability 
of certain Federal regulations in favor of 
the State program, thereby eliminating 
duplicative requirements for handlers of 
hazardous wastes in the State. It does 
not impose any new burdens on small 
entities. This rule, therefore, does not 
require a regulatory flexibility analysis. 


List of Subjects in 40 CFR Part 271 


Hazardous materials, Indians-lands, 
Reporting and recordkeeping 
requirements, Waste treatment and 
disposal, Intergovernmental relations, 
Penalties, Confidential business 
information. 


Dated: September 2, 1983. 
Michael R. Deland, 
Regional Administrator. 
[FR Doc. 83-26134 Filed 9-23-83; 8:45 am] 
BILLING CODE 6560-50-¥ 


40 CFR Parts 413 and 433 
[WH-FRL 2440-6] 


Electroplating and Metal Finishing 
Point Source Categories; Effluent 
Limitations Guidelines Pretreatment 
Standards, and New Source 
Performance Standards; Clarification 
and Correction 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule; interpretation and 
correction. 


SUMMARY: This document responds to 


requests that EPA clarify the intent of 40 
CFR 413.01, which was promulgated on 
July 15, 1983 (48 FR 32462, 32482-83). It 


also corrects printing errors in that FR 
notice. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Richard Kinch, Effluent Guidelines 
Division (WH-552), U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, D.C. 20460, or by calling 
(202) 382-7159. 

SUPPLEMENTARY INFORMATION: On July 
15, 1983, EPA amended the pretreatment 
standards for existing source 
electroplaters (electroplating PSES), 40 
CFR Part 413 (48 FR 32462, 32482). 
Several parties have asked that EPA 
clarify the meaning of § 413.01 of those 
standards. This notice explains EPA's 
original, and continuing, interpretation 
of that section, and of related sections in 
40 CFR Part 433 (metal finishing PSES). 

The final sentence of § 413.01 
provides that, “These Part 413 standards 
shall not apply to a facility which must 
comply with all the pollutant limitations 
listed in § 433.15 (metal finishing 
PSES)”. Some indirect dischargers have 
suggested that that sentence can be read 
to mean that “These part 413 standards 
shall not ever apply to a facility which 
eventually must comply with all the 
pollutant limitations listed in § 433.15 
(metal finishing PSES)”. 

That suggested interpretation would 
distort the meaning of the regulation and 
would relieve thousands of 
electroplating facilities from their 
obligation to control releases of toxic 
metals and cyanide by the spring of 
1984. That neither was, nor is, EPA's 
intent. It is also contrary to a careful 
reading of the regulation and of its 
accompanying preamble. 

The final sentence of § 413.01 does 
exempt facilities that “must comply” 
with all § 433.15 standards from 
compliance with Part 413. However, the 
compliance date for all § 433.15 
standards does not occur until February 
15, 1986. 40 CFR 433.15(f), (48 FR 32487). 
Therefore, no facilities “must comply” 
with all the pollutant limitations listed 
in § 433.15 until February 15, 1986. Thus 
no facilities will be exempted from Part 
413 before February 15, 1986. Until that 
time indirect-discharging electroplating 
facilities must comply with the 
applicable provisions of Part 413. 

When Parts 413 and 433 are read 
together they create the pattern of 
phased compliance with EPA discussed 
in the July 15, 1983 preamble. It must be 
understood that electroplating is simply 
one form of metal finishing, and that the 
Part 433 metal finishing standards will 
apply only to plants which already 
practice electroplating. In general the 
Part 413 electroplating PSES are 
analogous to BPT-level criteria for direct 
dischargers in the electroplating/metal 


finishing industry; the Part 433 metal 
finishing PSES are equivalent to BAT- 
level criteria for direct dischargers in the 
same industry.’ 

All plants covered by the part 433 
metal finishing PSES will first have been 
covered by the less stringent Part 413 
electroplating standards. Almost all 
plants covered by the Part 413 
electroplating standards must later meet 
the Part 433 metal finishing PSES; job 
shops and independent printed circuit 
board manufacturers are exempted from 
all Part 433 Metal Finishing PSES by 
§ 433.10{c), pursuant to a March 7, 1980 
Settlement Agreement among EPA, the 
National Association of Metal Finishers 
(NAMF), and the Institute for 
Interconnecting Packaging and 
Electronic Components (IIPEC). 

As EPA stated in the July 15 preamble, 
“For PSES, facilities generally fall within 
the applicability of both parts, although, 
for each pollutant, only one part will 
apply at a given time”. 48 FR 32475. This 
compliance schedule is specified in the 
regulations and outlined in Table 4 of 
the July 15 preamble, 48 FR 32476 
(reproduced below). The following 
narrative statement repeats, and is 
intended to clarify, those 
interpretations. 


Electroplating PSES for Metals 
and Cyanide (Part 413). 


Apr. 27, 1984 (for noninte- 


Electroplating PSES (Part 413) 
for TTO*. 

Metal Finishing BPT (Part 433)... 

Metal Finishing PSES for TTO'.. 


Metal Finishing PSES for 
Metals, Cyanide and TTO*. 
Metal Finishing NSPS and 
PSNS. 


' For these facilities the first TTO limit is based on management 
Practices only. 

2 This TTO limit is based on management practices followed by 
precipitation/clarification. 

Indirect discharging electroplating 
facilities must first comply with the Part 
413 standards for metals and cyanides 
(by April 27, 1984 if they are a 
nonintegrated facility, and by June 30, 
1984 if they are an integrated facility). 
Then all indirect discharging 
electroplaters, except job shops and 
independent printed circuit board 


'The Clean Water Act requires industries 
discharging wastes directly into navigable waters to 
first meet limits based on “the best practicable 
control technology currently available” (BPT) and 
then to meet standards based on “the best available 
technology currently available” (BAT). ~ 
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manufacturers,? must meet the Part 433 
management standard for Total Toxic 
Organics (by July 10, 1985 for plants also 
covered by the Part 420 iron and steel 
PSES, and by June 30, 1984 for all other 
facilities). Next, by February 15, 1986, all 
indirect discharging electroplaters, 
except job shops and independent 
printed circuit board manufacturers, 
must comply with all the pollutant 
limitations listed in § 433.15 (metal 
finishing PSES). At that time they will 
cease to be covered by the Part 413 
electroplating PSES. 

On July 15, 1986, existing source 
indirect discharging job shops and 
independent printed circuit board 
manufacturers—the only facilities which 
would still be covered by Part 413— 
must meet a TTO limit based on 
management practices followed by 
precipitation/ clarification. 

Finally, if an indirect discharging 
electroplater no longer “must comply” 
with Part 433 (for example, because the 
Part 433 PSES are revoked by the 
Agency or remanded by a Court), then 
the facility will no longer be exempt 
from Part 413 and will again have to 
comply with the Part 413 PSES for 
electroplaters. Those PSES are less 
stringent than, but entirely compatible 
with, the Part 433 metal finishing PSES. 
EPA has determined that the pollution 
control technology relied upon in 
developing the Part 413 electroplating 
PSES can consistently comply with the 
Part 433 metal finishing PSES. 


Corrections 


EPA is also correcting the following 
printing errors which occurred in the 
original publication of the July 15, 1983 
notice: 

1. On page 32462, column three, item 
“VIII. C.” is listed twice and is corrected 
by deleting one of the “C. BCT Effluent 
Limitations”. 

2. On page 32563, at the top of column 
three, “pubicrily” is corrected to read 
“publicly”. 

3. On page 32464, column two, Table 1 
is corrected by deleting the “* * *”. 
appearing under the heading 
Nonintegrated. 

4. On page 32464, column three, last 
paragraph, “meterials” is corrected to 
read “materials”. 

5. On page 32465, column one, last 
line, “on the major wastewater 
discharges” is corrected to read “in the 
major wastewater discharges”. 


2 Job shops and independent printed circuit board 
manufacturers are exempted from all Part 433 Metal 
Finishing PSES by § 433.10(c), pursuant to a March 
7, 1980 Settlement Agreement among EPA, NAMF, 
and IJPEC. 


6. On page 32465. column three, the 
last complete sentence is corrected by 
deleting “therefore.”. 

7. On page 32466, column two, second 
full paragraph, “significant toxic 
organics pollutants” is corrected to read 
“significant toxic organic pollutants”. 

8. On page 32466, column two, third 
full paragraph, “Throughout the 
industry, however the wastestreams are 
alike” is corrected to read “However 
throughout the industry, the 
wastestreams are alike”. 

9. On page 32466, column three, first 
full paragraph, “standard” is corrected 
to read “standards”. 

10. On page 32469 at the top of column 
three, “11.16.8” is corrected to read 
“16.8”. 

11. On page 32473, column two, 
paragraph one, “brought” is corrected to 
read “bought”. 

12. On page 32476, column one, Table 
4, under the heading Regulation, 
“Electroplating PSES for * * *” is 
corrected to read “Electroplating PSES 
for”; “Metals and Cyanide (Part 413).” is 
corrected by moving up one line and 


indenting; and “percipitation” in 


footnote 2 is corrected to read 
“precipitation”. 

13. On page 32477, column two, third 
full paragraph “signficant” is corrected 
to read “significant”. 

14. On page 32477, column three, last 
paragraph “sources are full controlled.” 
is corrected to read “sources are fully 
controlled.” 

15. On page 32478, column two, third 
full paragraph, “applicable to captive 
electroplating when they must comply 
with the Metal Finishing PSES for 
metals and cyanide is reached” is 
corrected to read “applicable to captive 
electroplating facilities when they must 
comply with the Metal Finishing PSES 
for metals and cyanide”. 

16, On page 32479, column two, third 
paragraph, “installation of pollution/ 
equivalent” is corrected to read 
“installation of pollution control 
equivalent”. 

17. On page 32480, column one, third 
full paragraph, “the will occur” is 
corrected to read “they will occur”. 

18. On page 32480, column three, first 
full paragraph, “printed circuit boards” 
is corrected to read “printed circuit 
board manufacturers”. 

19. On page 32482, column one, under 
the term Development Document in 
Appendix A the following: “,EPA 440-1- 
80-091-A, June 1980” is corrected by 
deletion. 

20. On page 32482, column two, 
Appendix C, “1. @ Electroplating” is 
corrected to read “1. Electroplating”. 


§ 413.02 [Corrected] 


21. On page 32483, column one, the 
listing of toxic organics in § 413.02(i) is 
corrected by moving each of the 
following: “(tetrachloromethane)”, 
“(mixed)”, “1,3-dichloropropene)” , 
“(dichloromethane)”, and 
“(chloromethane)” to the right of the 
term one line above. 

22. On page 32483, column two, the 
listing of toxic organics in § 413.02(i) is 
corrected by indenting the following” 

“(benzo(a)janthracene)”, 
“(benzo(b)fluoranthene)”, 
“(benzo(k)fluoranthene)”, 
“(benzo(ghi)perylene)”, 
“(dibenzo(a,h)anthracene)”, “(2,3-0- 
phenylene pyrene)”, “Alpha-BHC”, 
“Beta-BHC”, “Gamma-BHC”, “Delta- 
BHC”, “PCB-1242 (Arochlor 1242)”, 
“PCB-1254 (Arochlor 1254)”, “PCB-1221 
(Arochlor 1221)”, “PCB-1232 (Arochlor 
1232)”, “PCB-1248 (Arochlor 1248)”, 
“PCB-1260 (Arochlor 1260)”, and “PCB- 
1016 (Arochlor 1016)”. 


$413.03 [Corrected] 


23. On page 32483 in § 413.03{a) at the 
top of column three, “implementing the 
solvent management plan” is corrected 
to read “implementing the toxic organic 
management plan”. 

24. On page 32483 in § 413.03(b), first 
full paragraph, “submit a solvent 
management plan” is corrected to read 
“submit a toxic organic management 
plan”. 

§§ 413.14, 413.24, 413.44, 413.54, 413.64, 
413.74, and 413.84 [Corrected] 

25. On pages 32483, 32484 and 32485 

the pollutant limitations in § 413.14(f), 

§ 413.24(f), § 413.44(f), § 413.54(f), 

§ 413.64(f), § 413.74(f), and § 413.84(f) are 
as follows: 


and are corrected to read as follows: 


“re py em 


Milligrams per liter 
(mg/1) 


26. On pages 32483, 32484, and 32485 
the pollutant limitations in § 413.14(g), 
§ 413.24(g), § 413.44(g), § 413.54(g), 

§ 413.64(g), § 413.74(g), and § 413.84(g) 
are as follows: 
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I cnsetegitcijins thant trescinsesiagtgreniitstacantt 


and are corrected to read as follows: 


Pollutant or pollutant property Maximun for any 1 day 
Milligrams per liter 
(mg/1) 


$433.10 [Corrected] 

27. On page 32485, in § 433.10(a) the 
bottom of column two is corrected by 
adding the following: 

“Nonferrous forming (40 CFR Part 
471)” and “Electrical and electronic 
components (40 CFR Part 469)”. 


§ 433.11 [Corrected] 

28. On page 32485, in § 433.11 
introductory text, third column, the 
second full paragraph, “set forth in 40 
CFR” is corrected to read “set forth in 40 

29. On page 32485, the third column, in 
§ 433.11(b) “Chlorination” is corrected - 
to read “chlorination”. 

30. On page 32485, the third column, in 
- § 433.11(e) “(benzo{a)anthracene)” is 
corrected by indenting. 

31. On page 32486, in § 433.11(e) the 
first column, “dibenzo(a,h)anthracene” 
is corrected to read 
“dibenzo(a,h)anthracene)”; 
“chlorsdibromomethane” is corrected to 
read “chlorodibromomethane”; the 
second listing of “N- 
nitrosodimethylamine” is corrected to 
read “N-nitrosodiphenylamine” ' 
“Heptachlor epoxide (BHC-” is 
corrected to read “Heptachlor epoxide”; 
and “hexachlorocyclohexane)” is 
corrected to read “(BHC- 
hexachlorocyclohexane)”. 

32. On page 32486, in § 433.11(e) 
column one, the listing of toxic organics 
is corrected by indenting the following: 

“Alpha-BHC”, “Beta-BHC”, “Gamma- 
BHC”, “Delta-BHC”, “PCB-1242 
(Arochlor 1242)”, PCB-1254 (Arochlor 
1254)”, “PCB-1221 (Arochlor 1221)”, 
“PCB-1232 (Arochlor 1232)", “PCB-1248 
(Arochlor 1248)”, “PCB-1260 (Arochlor 
1260)", and “PCB-1016 (Arochlor 1016)”. 

33. On page 32486, in § 433.11(e) 
column one, the following list of organic 
compounds: 
3,3-dichlorobenzidine 
1,1-dichloroethylene 
1,2-trans-dichloroethylene 
2,4-dichlorophenol 
1,2-dichloropropane (1,3-dichloropropene) 
2,4-dimethylphenol 
2,4-dinitrotoluene 
2,6-dinitrotoluene 


1,2-diphenylhydrazin 

Ethylbenzene j 

Fluoranthene 

4-chloropheny] pheny! ether 
4-bromopheny] phenyl ether 
Bis(2-chloroisopropyl) ether 
Bis(2-chloroethoxy) methane 

Methylene chloride (dichloromethane) 
Methy]! chloride (chloromethane) 

Methy! bromide (bromomethane) 
Bromoform (tribromomethane) 
Dichlorobromomethane 
Chlorodibromomethane 
Hexachlorobutadiene 
Hexachlorocyclopentadiene 

Isophorone 

Napthalene 

Nitrobenzene 

2-nitrophenol 

4-nitrophenol 

2,4-dinitrophenol 

4,6-dinitro-o-cresol 
N-nitrosodimethylamine 
N-nitrosodiphenylamine 

is corrected by moving the above from 
page 32486 to page 32485, column three, 
after the term “1, 4-dichlorobenzene”. 


§ 433.12 [Corrected] 

34. On page 32486, in § 433.12(a), 
column two, the first full paragraph, 
“implementing the solvent management 
plan” is corrected to read “implementing 
the toxic organic management plan”. 

35. On page 32486, column two, in 
§ 433.12(c) “and befor dilution” is 
corrected to read “ and before dilution”. 


§ 433.15 [Corrected] 

36. On page 32487, column two, in 
§ 433.15(d) “implement the solvent 
management plan” is corrected to read 
“implement the toxic organic 
management plan”. 

37. On page 32487, column two, in 
§ 433.15(f) “paragraphs (a), (b), (c) and 
(d) of this section shall be achieved as 
soon as possible, but not later than 
February 15, 1986” is corrected to read 
“paragraphs (a) and (b) of this section 
shall be achieved as soon as possible, 
but not later than February 15, 1986”. 


§ 433.16 [Corrected] 

38. On page 32487, column three, in 
§ 433.16(c) ‘or otherwise dilute the 
wastwater” is corrected to read “or 
otherwise dilute the wastewater”. 


§ 433.17 [Corrected] 

39. On page 32488, column one in 
§ 433.17(d) “implement the solvent 
management plan” is corrected to read 
“implement the toxic organic 
management plan”. 


List of Subjects 
40 CFR Part 413 


Electroplating, Metals, Water 
pollution control. Waste treatment and 
disposal. 


40 CFR Part 433 


Electroplating, Metals, Water 
pollution control. Waste treatment and 
disposal. : 

Dated: September 15, 1983. 

Steven Schatzow, 

Acting Assistant Administrator for Water. 
[FR Doc. 83-26127 Filed 9-23-83; 8:45 am] 

BILLING CODE 6560-50-M 


GENERAL SERVICES 
ADMINISTRATION 


41 CFR Ch.1 


[FPR Temp. Reg. 73] 


Withholding of Funds From 
Construction Contract Progress 
Payments 


AGENCY: General Services 
Administration. 


ACTION: Temporary regulation. 


SUMMARY: This temporary regulation 
prescribes guidance regarding the 
retention or withholding of funds from 
progress payments made under 
Government construction contracts. The 
basis for this temporary regulation is 
Office of Federal Procurement Policy 
(OFPP) Policy Letter 83-1, dated May 6, 
1983. The intended effect is to establish 
a uniform policy stating that contracting 
officers should not withhold funds from 
construction contract progress payments 
without cause and that determinations 
regarding the use of retainage and the 
specific levels to be withheld shall be 
made on a case-by-case basis based on 
contractor performance. 
DATES: 

Effective September 26, 1983. 

Expiration date: July 30, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Frank T. Van Lierde, Office of 
Federal Acquisition arid Regulatory 
Policy (VR), Office of Acquisition Policy, 
(202-523-4768). 


SUPPLEMENTARY INFORMATION: 
(Sec. 205(c), 63 Stat. 390; 40 USC 486(c)) 


In 41 CFR Chapter 1, the following 
temporary regulation is added to the 
appendix at the end of the chapter. 


Federal Procurement Regulations— 

Temporary Regulation 73 

September 15, 1983. 

To: Heads of Federal agencies. 

Subject: Withholding of funds from 

construction contract progress payments. 

1. Purpose. This temporary regulation 

implements Office of Federal Procurement 

Policy (OFPP) Policy Letter 83-1, dated Mav 

6, 1983. 
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2. Effective date. This regulation is 
effective upon publication in the Federal 
ter. 


3. Expiration date. This regulation expires 
July 30, 1985. 

4. Background. 

a. On May 6, 1983, OFPP issued Policy 
Letter 83-1 that set forth a new policy 
regarding the withholding of funds from 
construction contract progress payments. 
OFPP believes that the retainage provisions 
of the Payments to Contractor clause set forth 
in § 1-7.602~7 are subject to varying 
interpretations and that uniform policy 
guidance is needed. They have concluded 
that some agencies routinely withhold a 
percentage of each progress payment and 
that others, such as the Department of 
Defense, have recently stated that retainage 
will not be used as a routine administrative 
practice. 

b. The OFPP Policy as set forth in the 
attachment provides essentially that 
contracting officers should not withhold 
funds from construction contract progress 
payments without cause. Any determinations 
regarding the use of retainage and the levels 
thereof are required to be based on the 
contracting officer's assessment of past 
performance and the likelihood that such 
performance will continue. 

c. The language of the payments clause in 
§ 1-7.602-7 is identical to the clause 
prescribed in the Defense Acquisition 
Regulatoin (DAR) and the initial version of 
the Federal Acquisition Regulation (FAR). 
The OFPP policy discussed in paragraph b., 
above, can be implemented within the 
present language of this clause. Applications 
of this temporary regulation will permit the 
effects of the OFPP policy to become evident 
before consideration of a permanent change 
to the regulations. 

5. Explanation of changes. The progress 
payment provisions of the “Payments to 
Contractor” clause set forth in § 1-7.602-7 
shall be implemented in accordance with 
OFPP Policy Letter 83-1 (see Attachment). 

6. Agency action. 

a. Pending the issuance of a permanent 
amendment to the FPR, agencies shall follow 
the policies in this temporary regulation. 

7. Submission of comments. Comments are 
invited from agencies and interested parties 
concerning the effect of this regulation and 
the permanent policy and procedures that 
should be adopted in the future. Comments 
should be addressed to Frank T. Van Lierde, 
Office of Federal Acquisition and Regulatory 
Policy (VR), General Services Administration, 
Washington, DC 20405. 

Ray Kline, 
Acting Administrator of General Services. 


Executive Office of the President 
Office of Management and Budget 
Washington, D.C. 20503 

Office of Federal Procurement Policy 


May 6, 1983. 


Policy Letter No. 83-1 
To the heads of executive agencies and 
departments 


Subject: Withholding of Funds from 
Construction Contract Progress 
Payments 

1. Purpose. This Policy Letter is 
intended to provide uniform policy 
guidance regarding the retention or 
withholding of funds from progress 
payments made under Federal 
construction contracts. 

2. Background. Most construction _ 
contracts provide for monthly progress 
payments to be made to contractors. 
The progress payments are based on the 
contracting officer’s estimate of the 
work completed by the contractor and 
the value of delivered materials. The 
general provisions for Federal 
construction contracts, Standard Form 
23A, previously required contracting 
officers to withhold 10% from progress 
payments made to a contractor prior to 
the contractor’s completion of 50% of the 
contract work, This requirement for 
mandatory withholding has, however, 
been superseded (see CFR 1-16.401(h)). 
Present practice, as reflected in the 
Federal Procurement Regulations (1- 
7.602-7) and the Defense Acquisition 
Regulation (7-602.7), is that in making 
progress payments on construction 
contracts: (1) 10% of the estimated 
amount shall be retained until final 
completion and acceptance of the 
contract work; and (2) if the contracting 
officer finds that satisfactory progress is 
achieved during any period for which a 
progress payment is to be made, the 
payment may be made in full without 
retention of a percentage. These 
regulations are subject to varying 
interpretations. Some agencies routinely 
withhold a percentage of each progress 
payment. Others, such as the 
Department of Defense, have recently 
stated that retainage will not be used as 
“a routine administrative practice.” 

3. Policy. Retainage should not be 
used as a substitute for good contract 
management, and contracting officers 
should not withhold funds without 
cause. Determinations regarding the use 
of retainage and the specific levels to be 
withheld shall be made by contracting 
officers on a case-by-case basis. Such 
decisions will be based on the 
contracting officer's assessment of past 
performance and the likelihood that 
such performance will continue. The 
level of retainage withheld, if any, 
should not exceed ten percent of the 
amount billed by a contractor in 
accordance with the contract terms and 
may be adjusted as contracts approach 
completion to recognize better than 
expected performance, the ability to rely 
on alternative safeguards, and other 
factors. Upon completion of all contract 
requirements, retained amounts shall be 
paid promptly. 


4. Responsibilities. This policy shall 
be implemented through the Defense 
Acquisition Regulation (DAR) and the 
Federal Procurement Regulations (FPR). 
Appropriate changes shall be made to 
these regulations to accommodate the 
policy. Agencies that do not use the 
DAR and FPR shall make appropriate 
procurement regulatory changes to 
implement the policy. 

5. Applicability. This policy is 
applicable to Federal contracts. It is not 
applicable to Federal grants. 

6. Information Contact. Information 
about this policy may be obtained by 
contacting Charles W. Clark, Office of 
Federal Procurement Policy, (202) 395- 
3254. 

7. Effective Date. This policy is to be 
effective 60 days after issuance. 
Donald E. Sowle, 

Administrator. 
[FR Doc. 83-28097 Filed 9-23-83; 6:45 am] 
BILLING CODE 6820-61-m 


41 CFR Part 1-1 


(FPR Amdt. 233] 


Preference for U.S. Flag Air Carriers 


AGENCY: Office of Acquisition Policy, 
GSA. 


ACTION: Final rule. 


SUMMARY: This regulation prescribes 
changes in the policies and procedures 
applicable to certain areas of the Fly 
America Act, as enacted by Section 5 of 
the International Air Transportation Fair 
Competitive Practices Act of 1974, as 
amended, 49 U.S.C. 1517. The bases for 
this regulation are the amendments 
made by Section 21 of the International 
Air Transportation Competition Act of 
1979 (the Act), Pub. L. 96-192, February 
15, 1980, 94 Stat. 43 and a General 
Accounting Office (GAO) (B-138942, 
March 31, 1981) decision concerning the 
interpretations of “unavailability” of 
U.S. flag air carriers. The changes are 
necessary to implement the GAO 
decision and the amendments made by 
Section 21 of the Act. 

EFFECTIVE DATE: September 26, 1983. 
FOR FURTHER INFORMATION CONTACT: 
William B. Ferguson, Director, Office of 
Federal Acquisition and Regulatory 
Policy, Office of Acquisition Policy, 
(202-566-1043). 

SUPPLEMENTARY INFORMATION: 
Amendments to the Act relax the 
standards under the U.S. flag air carrier 
service may be considered unavailable 
for travel between two places, both of 
which are outside the United States. A 
new standard of reasonable availability, 
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as opposed to strict availability, is to be 
applied to this category of travel. In 
addition, the amendments permit the use 
of foreign air carrier service without 
regard to the availability of the U.S. air 
carrier under the reciprocal terms of an 
appropriate bilateral or multilateral 
agreement. 


List of Subjects in 41 CFR Part 1-1 


Administrative practice and 
procedure, Environmental protection, 
Government procurement, Labor surplus 
areas, Minority business, Recycled 
material and small business. 

Therefore, 41 CFR Part 1-1 is 
amended as follows: 


PART 1-1—GENERAL 


1. The authority for 41 CFR Part 1-1 
reads as follows: 


Authority: Sec. 205(c), 63 Stat. 390; 40 
U.S.C. 486{c). 


2. Sections 1-1.323-3 and 1.3234 are 
revised to read as follows: 


§ 1-1.323-3 Availability or unavailability or 
certificated air carrier. 

(a) Expenditures for service furnished 
by a noncertificated air carrier generally 
will be allowed only when services by a 
U.S. certificated air carrier or carriers 
are “unavailable” as indicated by the 
March 31, 1981, Comptroller General's 
memorandum (B-138942) entitled 
“Guidelines for Implementation of the 
Fly America Act.” The criteria 
contained in the memorandum are 
reproduced in this section. Procedures 
for transportation of cargo or property, 
other than accompanied baggage, are set 
forth in 4 CFR Part 52. 

(b) Use of foreign air carrier service 
may be deemed necessary if a U.S. flag 
air carrier otherwise available cannot 
provide the foreign air transportation 
needed or if use of such service will not 
accomplish the agency's mission. 

(c) U.S. flag air carrier service is 
considered available even though: 

(1) Comparable or a different kind of 
service can be provided at less cost by a 
foreign air carrier; 

(2) Foreign air carrier service is 
preferred by or is more convenient for 
the agency or traveler; or 

(3) Service by a foreign air carrier can 
be paid for in excess foreign currency. 
unless U.S. flag air carriers decline to 
accept excess or near excess foreign 
currencies for transportation payable 
only out of such monies. 

(d) Except as provided in paragraph 
(b) of this section, U.S. flag air carrier 
service must be used for all 
Government-financed commercial 
foreign air travel if service provided by 
such carriers is available. In determining 


availability of a U.S. flag air carrier, the 
following scheduling principles should 
be followed unless their application 
results in the last or first leg of travel to 
or from the United States being 
performed by foreign air carrier: 

(1) U.S. flag air carrier service 
available at point of origin should be 
used to destination or, in the absence of 
direct or through service, to the farthest 
interchange point on a usually traveled 
route; 

(2) Where an origin or interchange 
point is not served by U.S. flag air 
carrier, foreign air carrier service should 
be used only to the nearest interchange 
point on a usually traveled route to 
connect with U.S. flag air carrier service; 
or 

(3) Where a U.S. flag air carrier 
involuntarily reroutes the traveler via a 
foreign carrier, the foreign air carrier 
may be used notwithstanding the 
availability of alternative U.S. flag air 
carrier service. 

(e) For travel between a gateway 
airport in the United States (the last U.S. 
airport from which the traveler's flight 
departs or the first U.S. airport at which 
the traveler's flight arrives) and a 
gateway airport abroad (that airport 
from which the traveler last embarks 
enroute to the U.S. or at which he first 
debarks incident to travel from the U.S.), 
passenger service by U.S. flag air carrier 
will not be considered available: 

(1) Where the gateway airport abroad 
is the traveler's origin or destination 
airport, and the use of U.S. flag air 
carrier service would extend the time in 
a travel status, including delay at origin 
and accelerated arrival at destination, 
by at least 24 hours more than travel by 
foreign air carrier; 

(2) Where the gateway airport abroad 
is an interchange point, and the use of 
U.S. flag air carrier service would 
require the traveler to wait six hours or 
more to make connections at that point, 
or delayed departure from or 
accelerated arrival at the gateway 
airport in the United States would 
extend the time in a travel status by at 
least six hours more than travel by 
foreign air carrier. 

(f} For travel between two points 
outside the United States the rules in 
paragraphs (b) through (d) of this section 
will be applicable, but passenger service 
by U.S. flag air carrier will not be 
considered to be reasonably available: 

(1) If travel by foreign air carrier 
would eliminate two or more aircraft 
changes enroute; 

(2) Where one of the two points 
abroad is the gateway airport (as 
defined in paragraph (e) of this section) 
enroute to or from the United States, if 
the use of a U.S. flag carrier would 


extend the time in a travel status by at 
least six hours more than travel by 
foreign air carrier, including accelerated 
arrival at the overseas destination or 
delayed departure from the overseas 
origin as well as delay at the gateway 
airport or other interchange point 
abroad; or 

(3) Where the travel is not part of a 
trip to or from the United States, if the 
use of a U.S. flag air carrier would 
extend the time in a travel status by at 
least six hours more than travel by 
foreign air carrier including delay at 
origin, delay enroute and accelerated 
arrival at destination. 

(g) When travel under either 
paragraph (e) or (f) of this section 
involves three hours or less between 
origin and destination by a foreign air 
carrier, U.S. flag air carrier service will 
not be considered available when it 
involves twice such travel time or more. 

(h) Nothing in the above guidelines 
shall preclude and no penalty shall 
attend the use of a foreign air carrier 
which provides transportation under an 
air transport agreement between the 
United States and a foreign government, 
the terms of which are consistent with 
the international aviation policy goals 
set forth at 49 U.S.C. 1502(b) and provide 
reciprocal rights and benefits. 


§ 1-1.323-4 Disallowance of expenditures. 


Expenditures for commercial foreign 
air transportation on foreign air 
carrier(s) will be disallowed unless 
there is attached to the appropriate 
voucher a certificate or memorandum 
adequately explaining why service by 
U.S. flag air carrier(s) is “unavailable,” 
or why it was necessary to use a foreign 
air carrier. The justification requirement 
is satisfied by the contractor's use of the 
certification contained in the contract 
clause which is prescribed by § 1-1.323- 
2. Where the travel is by indirect route 
or the traveler otherwise fails to use 
available U.S.flag air carrier service, the 
amount to be disallowed against the 
traveler is based on the loss of revenues 
suffered by U.S. flag air carriers as 
determined under the following formula 
set forth and more fully explained in 56 
Comp. Gen. 209 (1977): 


Sum of U.S. flag air carrier 
segment mileage, authorized Fare em 
x y 
Sum of all segment mileage, Government 


authorized 


Minus 


Sum of U.S. flag air carrier 

segment mileage, traveled 

x ai 

Sum of all segment mileage, P 
travele 


i fare 
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Dated: September 16, 1983. 
Ray Kline, 
Acting Administrator of General Services. 
{FR Doc. 83~-26096 Filed 9-23-83; 8:45 am] 
BILLING CODE 6820-01-M ~~ 


41 CFR Ch. 105 

[ADM 7900.9 CHGE 3] 

Changes to Procedures Regarding the 
GSA Standards of Conduct 

AGENCY: Office of Ethics, GSA. 

ACTION: Final rule. 


SUMMARY: This regulation revises 
procedures concerning GSA's Standards 
of Conduct. These changes clarify, 
certain procedures for managers and 
Deputy Standards of Conduct 


Counsellors implementing the standards. 


EFFECTIVE DATE: September 26, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Saul Katz, Office of Ethics (202-566- 
1212). 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 41 CFR Part 105-735 


Administrative practice and 
procedure, Conflict of interests, 
Reporting and recordkeeping 
requirements. 


Accordingly, GSA proposes to amend 
Subpart 105-7 as follows: 

1. The authority citation for Part 105- 
735 is revised to read as follows: 

Authority: Sec. 265(c), 63 Stat. 390; 40 
U.S.C. (c); EO 11222, 3 CFR 1965 Supp.; 5 CFR 
735.104. 


2. Section 105-735.103 is amended by 
revising paragraph (b)(1) to read as 
follows: 


§ 105-735.103 Responsi 


* * * * * 


(b) eee 

(1) The Special Counsel to the 
Administrator for Ethics shall designate 
Deputy Standards of Conduct 
Counsellors. Those designated shall be 
responsible for providing advice and 
assistance to GSA personnel on 
questions regarding Standards of 
Conduct. They are responsible for 
ensuring that training programs for GSA 
personnel in the standards of conduct 
are conducted. They are also 
responsible for the proper review and 
audit of the administration of the 
requirements of this directive. They 
shall ensure that posters identifying 
them as a Deputy Standards of Conduct 
Counsellor and stating their location 
and telephone number are prominently 
displayed in locations where GSA 
personnel are serving. 


* * 7 * * 


3. Section 105-735.202 is amended by 
revising paragraph (e)(4) to read as 
follows: 


§ 105-735.202 Business dealings on behalf 
of the Government. 


. * * * * 


ste 
e 


(4) GSA personnel who are offered or 
receive unsolicited gratuities (or have 
gratuities received for them) in 
circumstances not in conformance with 
this order shall immediately report the 
circumstances to the Special Agent in 
Charge of the appropriate Office of the 
Inspector General, Field Investigations 
Office. The Washington Field 
Investigations Office shall be notified if 
occurrences involve Central Office 
employees. The appropriate Deputy 
Standards of Conduct Counsellor shall 
also be notified by the individual 
making the report. 

4. Section 105-735.205 is amended by 
revising paragraph (b) to read as 
follows: 


§ 105-735.205 Travel. 

(b) GSA personnel may not accept 
personal reimbursement from any 
source for expenses incident to official 
travel, unless authorized by their 
supervisor consistent with guidance 
provided by the appropriate Deputy 
Standards of Conduct Counsellor 
(pursuant to 5 U.S.C. 4111 or other 
authority). Rather, reimbursement must 
be made to the Government by check. 
Personnel will be reimbursed by the 
Government in accordance with 
applicable regulations. 

5. Section 105-735.221 is revised to 
read as follows: 


§ 105-735.221 Use of official telephones. 

GSA personnel shall not use Federal 
Telecommunications System or 
commercial telephone facilties for long- 
distance calls unless authorized to do 
80. 

6. Section 105-735.222 is revised to 
read as follows: 


§ 105-735.222 Use of Government 
Records. : 

GSA personnel shall not knowingly, 
willfully and unlawfully conceal, 
remove, mutilate, falsify, or destroy any 
Government document or record (18 
U.S.C. 2071). 

7. Section 105-735.223 is amended by 
revising paragraph (c)(3) to read as 
follows: 


05-735.223 Post-employment conflict 
interest. 


§1 
of 


* * * * 


eee 


(c) 

(3) GSA Registry. The Director of 
Organization and Personnel (H) shall 
establish a registry for current 
employees, where the nature of their 
qualifications in one or more technical 
fields is certified after review by a 
supervisor as a basis for establishing 
such qualifications in connection with, 
and to expedite a later request for, 
certification should the necessity for 
such request arise. Employees in any 
component of the GSA may apply 
through their supervisors, for positions 
on this registry. A separate record will 
be maintained by the Office of 
Organization and Personnel, listing 
those former employees for whom the 
certification has been granted. 

8. Section 105-735.303 is amended by 
revising paragraph (a) to read as 
follows: 


(a) Heads of Central Office and 
Regional Services and Staff Offices shall 
annually review position descriptions 
under their cognizance and no later than 
March 15 of each year submit a 
recommendation to the Special Counsel 
to the Administrator for Ethics (through 
the Regional Counsel in the regions) 
identifying specific changes in the list of 
positions that should be designated as 
requiring the incumbent to submit a 
Statement of Employment and Financial 
Interests. For positions below GS/GM- 
13, the recommendation shall be 
accompanied by an explanation as to 
why the Statement is needed to protect 
the integrity of the Government. (See 
§ 105-735.302.) The Associate 
Administrator for Administration or the 
Regional Controller shall recommend 
any position not in a service or staff 
office; for example, those in the 
Administrator's or Regional 
Administrator's immediate office, 
respectively. 

9. Section 105-735.311 is revised to 
read as follows: 


§ 105-735.311 Responsibility for review of 
Statements. 


(a) Each appropriate supervisor as 
defined in § 105-735.102(h), above, is 
responsible for receiving and promptly 
reviewing all Statements of Employment 





43686 Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Rules and Regulations 


and Financial Interests submitted by 
subordinate employees, and for 
promptly placing his or her comments 
thereon, dating and signing them, with 
his or her position title, and forwarding 
them to the Deputy Standards of 
Conduct Counsellor (Regional Counsel 
in the regions) for further review. The 
Deputy Standards of Conduct 
Counsellor shall record comments on 
the Statement, recommending action 
where appropriate to resolve any 
conflict of interests, real or potential, 
revealed by the Statement. If both the 
appropriate supervisor and Deputy 
Standards of Conduct Counsellor concur 
that no conflict or apparent conflict 
exists, the Deputy Standards of Conduct 
Counsellor shall endorse the Statement 
accordingly, retain the original 
Statement and send a copy of the 
Statement to the appropriate supervisor. 

(b) If in the opinion of the Deputy 
Standards of Conduct Counsellor a 
conflict or potential conflict is revealed 
by the Statement, that fact shall be 
noted in the appropriate comment 
section; and the Deputy Standards of 
Conduct Counsellor and the appropriate 
supervisor shall immediately institute 
necessary action to resolve the conflict. 
The Deputy Standards of Conduct 
Counsellor shall retain the original 
Statement and send a copy of the 
Statement to the appropriate supervisor 
after completion of review, and after 
any action necessary to remove any real 
or potential conflict of interests. 

(c) When controversy over means of 
resolution cannot be promptly resolved, 
the matter shall be referred to the Head 
of a Service or Staff Office or a Regional 
Administrator, as appropriate, for 
decision. See § 105—-735.312 for 
procedures to resolve conflicts. When 


the matter is finally resolved, all 
relevant papers shall be returned with 
the original Statement to the appropriate 
Deputy Standards of Conduct 
Counsellor. The appropriate supervisor 
shall maintain a copy of the Statement 
and a record of final action taken. 
Appropriate supervisors and Deputy 
Standards of Conduct Counsellors are 
responsible for safeguarding and 
retaining in locked metal cabinets the 
original and duplicate Statements of 
Employment and Financial Interests 
referred to above in accordance with the 
Privacy Act of 1974, as amended. 

(d) All Statements of Employment and 
Financial Interests must be reviewed by 
August 31 of each year. Resolution of 
any remaining real or potential conflict 
of interests must be completed as soon 
as possible after August 31 but no later 
than September 30 of each year. In cases 
of questionable holdings of financial 
interests involving real or potential 
conflicts of interest, the Deputy 
Standards of Conduct Counsellor shall 
forward directly to the Special Counsel 
to the Administrator for Ethics copies of 
the Statement of Employment and 
Financial Interests concerned, the 
applicable position description for the 
incumbents, and the rationale used in 
disposing of the matter. A statistical 
report from each Deputy Standards of 
Conduct Counsellor responsible for 
reviewing Statements of Employment 
and Financial Interests shall be 
submitted to the Special Counsel to the 
Administrator for Ethics not later than 
September 15 of each year. The 
statistical report shall indicate the 
number of Statements required, the 
number of Statements received, and the 
results and status of the review of the 
Statements, including but not limited to 


the number of Statements in which final 
review has been completed and those 
awaiting final resolution. In the latter 
cases, a brief presentation of the 
problem and the proposed disposition 
shall be stated. 

10. Section 105-735.501 is amended by 
revising paragraph (c)(1) to read as 
follows: 


§ 105-735.501 Summary of pertinent 
conflict of interest laws. 


* * * * * 


(c) 18 U.S.C. 208. (1) Paragraph (a) of 
this section requires executive branch 
personnel to refrain from participating 
as Government personnel in any 
“particular matter” in which they, their 
spouse, minor children, or partners have 
financial interests or in which 
businesses or nonprofit organizations 
with which such personnel are 
connected or are seeking employment 
have financial interests. A “particular 
matter” may be less concrete than an 
actual contract, but is something more 
specific than rulemaking or abstract 
scientific principles. The test is whether 
the individual might reasonably 
anticipate that his or her Government 
action, or the decision in which he or 
she participates or with respect to which 
he or she advises, will have a direct and 
predictable effect upon such financial 
interests. A financial interest includes 
negotiating or making an arrangement 
for prospective outside employment. 


* * * * * 
Dated: September 15, 1983. 
Ray Kline, 
Acting Administrator of General Services. 
[FR Doc. 83-26095 Filed 9-23-83; 8:45 am] 
BILLING CODE 6820-34-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 


is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 550 


Pay Administration (General) 


AGENCY: Office of Personnel 
Management. 


ACTION: Proposed regulations. 


summary: The Office of Personnel 
Management (OPM) is proposing 
regulations to guide agencies in their 
administration of the statutory authority 
in 5 U.S.C. 5514 for recovering debts to 
the United States by installment 
collections from the current pay account 
of Federal employees and members of 
the Armed Forces and Reserves of the 
Armed Forces (Reserves). 

This regulation is necessary to 
implement section 8({l) of Executive 
Order 11609, “Delegating Certain 
Functions Vested in the President to 
Other Officers of the Government”— 
redesignated by Executive Order 12107, 
“Relating to the Civil Service 
Commission and Labor-Management in 
the Federal Service’—which delegated 
to OPM authority to approve agency 
regulations governing installment 
deductions to recover debts and claims 
of the United States pursuant to 5 U.S.C. 
5514. The proposed regulations establish 
procedural guidelines for agency 
regulations on recovering debts from 
current pay and provide the standards 
to be used by OPM in reviewing and 
approving agency regulations. . 

DATE: Comments must be received on or 
before October 26, 1983. 

ADDRESS: Send comments to Jerome D. 
Julius, Assistant Director for Pay and 
Benefits Policy, Compensation Group, 
P:O. Box 57, Washington, D.C. 20044, or 
deliver to Room 4351, 1900 E Street, 
NW., Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
Patricia A. Rochester, (202) 632-4634. 
SUPPLEMENTARY INFORMATION: In 
accordance with the provisions of 5 
U.S.C. 5514, OPM published proposed 


regulations on recovering intra-agency 
erroneous payments of pay by 
installment deductions from pay in the 
Federal Register on November 5, 1981 
[46 FR 55119]. Since then however, Pub. 
L. 97-365, the Debt Collection Act of 
1982, was enacted on October 25, 1982, 
amending section 5514. 

Among other things, Pub. L. 97-365 
expanded section 5514 to permit 
interagency recovery of general debts 
due the United States. However, before 
agencies may use this new recovery 
procedure, the statute specifies certain 
due process rights which must be 
extended to the employee. The specific 
procedures in this proposed regulation 
conform with the statutory provisions 
and recent court decisions emphasizing 
the debtor's right to due process 
protection prior to the initiation of an 
action to recover a debt. (Califano v. 
Yamasaki, 442 U.S. 682 (1979).} 

As a result of the amendments made 
by Pub. L. 97-365, it is necessary to 
publish new proposed regulations in 
order to reflect the changes made by the 
Debt Collection Act of 1982, and to 
establish procedures for collecting debts 
to the United States when the individual 
owes money to an agency which is not 
his or her employing agency. 

On May 24, 1983, the Department of 
Justice and the General Accounting 
Office published proposed rules in the 
Federal Register [48 FR 23249] that 
would amend the Federal Claims 
Collection Standards. Collection of 
debts by salary offset against a Federal 
employee’s current pay account was 
specifically exempted from the proposed 
rules under the authority of 5 U.S.C. 
5514(b)(1. 

OPM is proposing regulations that 
would set out the minimum 
requirements that agency regulations 
governing salary offset must meet before 
being approved by OPM in accordance 
with 5 U.S.C. 5514(b)(1). They are 
intended to provide a minimum level of 
uniformity on basic procedures in the 
interest of expeditious debt collection 
and to ensure that all agency regulations 
meet criteria established by law and 
judicial decision. 


The Definition of Debt 


Under 5 U.S.C. 5514, debts owed to 
the United States are subject to 
collection by offset only after the debtor 
has been afforded due process by the 
agency responsible for recovering the 
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debt. The statute does not contain any 
express definition of what is a “debt” 
for purposes of the Act. We believe that 
the intent of Congress in enacting the 
Debt Collection Act leaves room to 
exclude from the definition of debt two 
general types of intra-agency obligations 
that are recoverable by the Government. 
Therefore, the strict procedural 
requirements of § 5514 are not required. 
Both categories involve obligations 
which arise, not as a result of any error 
on the part of either the Government or 
the employee involved, but rather, 
where the accrual of the obligation is 
the result of normal delays incurred in 
the processing of particular actions.~ 

The first type of obligation involves 
situations in which an employee 
voluntarily elects coverage, or changes 
coverage, under one of the various 
benefits programs for which deductions 
are withheld from pay. Employees who 
make such elections are aware, or 
reasonably should be aware, that the 
election will cause a change in the 
amount withheld from their salary. 
Accordingly, we believe that it is 
appropriate to exclude from the scope of 
the salary offset due process 
procedures, the routine “catch-up” 
retroactive collections which are 
necessary solely because of brief, 
necessary, and inevitable processing 
delays. 

A similar situation exists with regard 
to routine adjustments to pay that are 
frequently required of certain types of 
employees, particularly those in the 
uniformed services. Frequently, these 
adjustments in pay, like the elective 
adjustments discussed above, will be 
delayed by normal processing backlogs 
beyond the actual effective date of the 
change, requiring that a retroactive 
“catch-up” amount be withheld. Like the 
elective adjustments, the obligation does 
not arise from any error committed by 
either the employee or the agency. The 
validity of the obligation is beyond 
reasonable dispute, and the amount due 
is readily ascertainable. For these 
reasons, exclusion of such routine 
adjustments to pay arising solely 
because of brief, inevitable, and normal 
processing delays from the scope of the 
salary offset due process procedures is 
also appropriate. 

. Each agency will be required to 
identify possible recoveries which will 
be made under these exceptions. This 
exclusion would not extend to 





recoveries of erroneous payments of 
pay, no matter how brief, nor would it 
be applicable to unduly lengthy 
processing delays. 

In addition, however, we believe that 
in either of the two situations described 
above, it is appropriate that employees 
have some advance notice that 
retroactive recoveries by offset will 
probably have to be effected because of 
normal processing lapses. Also, the 
notice appropriately should inform the 
employee of the office or official to 
contact to rectify any mathematical 
errors believed to have occurred. 
Preparing the Regulations 

To implement 5 U.S.C. 5514, each 
agency should first prepare regulations 
in accordance with 5 U.S.C. 5514 and 
this subpart. Regulations covering 
Government-wide collections may be 
separate from those the agency will use 
to collect debts from its own employees 
(intra-agency collections). 

The regulations OPM has developed 
require provisions on: (1) Applicability 
or scope; (2) entitlement to notice, 
waiver, hearing, written responses and 
decisions; (3) exceptions to entitlement 
to notice, waiver, hearing, written 
responses and final decisions; (4) 
exceptions to when hearing must be 
offered; (5) notification before 
deductions begin; (6) requests for a 
waiver or hearing; (7) requests for 
waiver or hearing made after time 
expires; (8) form of hearings, written 
responses, and final decisions; (9) 
method of collection; (10) source of 
deductions; (11) duration of deductions; 
(12) limitation of amount of deductions; 
(13) when deductions may begin; (14) 
liquidation from final check; (15) 
recovery from other payments due a 
separated employee; (16) interest, 
penalties, and administrative costs; (17) 
non-waiver of rights by payment; and 
(18) refunds. 

Agencies preparing separate 
regulations for Government-wide and 
internal employee collections should 
note that item (3), exceptions to 
entitlement to notice, waiver, hearing, 
written responses and decisions 
(§ 550.1104(b)), applies to internal 
regulations but not to Government-wide 
regulations. Also, item (4), exceptions to 
when hearing must be offered will not 
apply to agency regulations if there is no 
waiver provision. 

We believe in many instances, the 
agency will be able to use the language 
in these proposed regulations without 


substantial change, although some items . 


will require preparation of additional 
language. 

For example, agencies should be 
careful not to limit their regulations to 


the general language we have on waiver. 
Agency regulations should identify 
specific waiver, remission or forgiveness 
provisions and define the criteria to be 
used in making determinations on this 
issue. 


Review of Agency Regulations 


When the agency’s regulations are 
ready for implementation or publication 
as final reguiations, OPM will review 
them using the checklist of minimum 
requirements above (§ 550.1104) to 
insure they do meet these requirements. 
OPM will normally review agency 
regulations within 90 days. 


Requesting Salary Offset 


In the interest of simplifying the - 
salary offset process as much as 
possible, § 550.1106 proposes uniform 
procedures for handling salary offset 
when the paying and creditor agencies 
are two separate entities. Since OPM 
has already established court-approved 
procedures for handling other agencies’ 
offset requests, the proposed section is 
modeled upon the OPM regulations (5 
CFR 831.1806). 

The intent of Public Law 95-365 is that 
the specified due process be given 
before deductions begin. Accordingly, 
we have provided for notification to the 
employee by the paying agency before 
commencing the collection. The 
regulations also permit the employee to 
notify the paying agency if, for one 
reason or another, he or she has not 
received the required due process. This 
is the only reason the paying agency 
may delay the collection. So long as the 
due process specified in 5 U.S.C. 5514 
and the subpart proposed below has 
been provided, the employee may still 
dispute the creditor agency's 
determination through other methods 
which are available, but the collection 
must nevertheless be started. If the 
dispute is later resolved in the 
employee's favor, the creditor agency 
will be responsible for refunding the 
amount collected to liquidate the alleged 
debt. 

OPM therefore proposes a new 
Subpart K to Part 550, Title 5, Code of 
Federal Regulations. It establishes the 
criteria to be used by the agencies in 
establishing regulations for installment 
collections from the current pay account 
of a Federal employee or member of the 
Armed Forces and Reserves, the 
procedures for requesting recovery of a 
debt from an employee whose current 
pay comes from another Federal agency, 
and the criteria which OPM will use to 
review and approve agency regulations 
implementing 5 U.S.C 5514. If agencies 
have regulations they are ready to 
implement, OPM will accept them for 
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review prior to the effective date of final 
OPM regulations. Regulations—clearly 
marked as salary offset regulations— 
may be submitted to Jerome D. Julius, 
Assistant Director for Pay and Benefits 
Policy, Compensation Group, P.O. Box 
57, Washington, D.C. 20044. 

I find that because Federal agencies 
need the standards and procedures 
contained in this proposed regulation to 
be established quickly as final 
regulations, good cause exists for setting 
the comment period on this proposed 
rulemaking at 30 days. 


E.O. 12291, Federal Regulation 


OPM has determined that this is not a 
major rule as defined under Section 1(b) 
of E.O. 12291, Federal Regulation. 


Regulatory Flexibility Act 


I certify that these regulations will not 
have a significant economic impact on a 
substantial number of small entities 
because these regulations concern 
administrative practices and will affect 
only the Federal Government. 


List of Subjects in 5 CFR Part 550 


Administrative Practice and 
Procedures, Government employees, 
Personnel Management Office, Wages. 
U.S. Office of Personnel Management. 
Donald J. Devine, 

Director. 

Accordingly, OPM proposes to add a 
new Subpart K of Part 550 of Title 5 of 
the Code of Federal Regulations to read 
as follows: 


PART 550—PAY ADMINISTRATION 
(GENERAL) 


* * * * * 


Subpart K—Collection by Offset From 
indebted Government Employees 
Sec. 


550.1101 
550.1102 
550.1103 


Purpose. 

Scope 

Definitions. 

550.1104 Agency regulations. 

550.1105 Review and approval of agency 
regulations. 

550.1106 Requesting recovery from an 
employee whose current pay account is 
administered by a different paying 
agency. 

Authority: 5 U.S.C. 5514; sec. 8(1), E.O. 
11609, 3 CFR, 1971-1975 Comp., 586; 
redesignated in sec. 2-1, E.O. 12107, 3 CFR, 
1978 Comp., 264. 


§ 550.1101 Purpose. 


This subpart provides the standards 
to be used by Federal agencies to 
prepare regulations implementing 5 
U.S.C. 5514 and by OPM to review and 
approve such agency regulations, and 
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establishes procedural guidelines to 
recover debts to the United States from 
the current pay account of an employee. 


§ 550.1102 Scope. 

(a) Coverage. This subpart applies to 
agencies and employees defined by 
§ 550.1103. 

(b) Applicability. This subpart and 5 
U.S.C. 5514 apply in recovering certain 
debts to the United States by 
installment deduction from the current 
pay account of an employee. 

(1) Excluded debts or claims. The 
procedures contained in this subpart do 
not apply to debts or claims arising 
under the Internal Revenue Code of 1954 
as amended (26 U.S.C. 1 et seq.), the 
Social Security Act (42 U.S.C. 301 et 
seq.), or the tariff laws of the United 
States; or to any case where collection 
of a debt by salary offset is explicitly 
provided for or prohibited by another 
statute. 

(2) Waiver requests and claims to the 
General Accounting Office. This subpart 
does not preclude an employee from 
requesting waiver of an overpayment ~ 
under 5 U.S.C. 5584 or any other similar 
provision of law, or in any way 
questioning the amount or validity of a 
debt by submitting a subsequent claim 
to the General Accounting Office. 

(3) Compromise, suspension, or 
termination under the Federal Claims 
Collection Standards (4 CFR 101.1 et 
seq.). Nothing in this subpart precludes 
the compromise, suspension or 
termination of collection actions where 
appropriate under the standards 
implementing 31 U.S.C. 3711 et seg. (4 
CFR 101.1 et seq.) 


§ 550.1103 Definitions. 

For purposes of this subpart, terms are 
defined as follows— 

“Agency” means (a) an Executive 
Agency as defined by § 105 of title 5, 
United States Code, the U.S. Postal 
Service, the U.S. Postal Rate 
Commission, and (b) a Military 
Department as defined by § 102 of title 
5, United States Code. 

“Creditor agency” means the Federal 
agency to which the debt is owed. 

“Debt” means an amount owed to the 
United States from sources which 
include loans insured or guaranteed by 
the United States and all other amounts 
due the United States from fees, leases, 
rents, royalties, services, sales of real or 
personal property, overpayments, fines, 
penalties, damages, interest, forfeitures, 
etc. However, under certain conditions, 
it does not include intra-agency 
overpayments (adjustments are limited 
to no more than four pay periods) 
arising due to normal processing delays 
when— 


(a) an employee elects coverage or a 
change in coverage under a Federal 
benefits program requiring periodic 
deductions from pay; or 

(b) ministerial adjustments in pay 
rates or allowances which cannot be 
placed into effect immediately. 

“Delinquent debt” means a debt 
which has not been paid by the date 
specified in the creditor agency’s initial 
written notification, unless satisfactory 
payment arrangements have been made 
by that date, or if, at any time thereafter, 
the employee fails to satisfy his or her 
obligations under a payment agreement 
with the creditor agency. 

“Disposable pay” means that part of 
pay remaining after the deduction from 
those earnings of any amount required 
by law to be withheld. 

“Employee” means a current or former 
employee of a Federal agency, including 
a current or former member of the 
Armed Forces or a Reserve of the 
Armed Forces (Reserves). 

“Paying agency” means the Federal 
agency or branch of the Armed Forces 
or Reserves employing the individual 
and disbursing his or her current pay 
account. 

“Salary offset” means the collection of 
a debt to he United States by 
installment deductions from the current 
pay account of an employee pursuant to 
5 U.S.C. 5514. 

“Waiver” means the cancellation, 
remission, or forgiveness of a debt 
allegedly owed by an employee to an 
agency as permitted or required by 5 
U.S.C. 5584, 5 U.S.C. 8346(b), 10 U.S.C. 
2774, 32 U.S.C. 716, or any other similar 
law. 


§ 550.1104 Agency regulations. 

Under authority of this subpart and 5 
U.S.C. 5514, each agency shall issue 
regulations, subject to approval by the 
Office of Personnel Management (OPM), 
governing the collection of a debt by 
salary offset. Agency regulations issued 
under authority of this subpart and 5 
U.S.C. 5514 shall contain minimum 
provisions on: 

(a) Applicability or scope. Agency 
regulations shall identify whether they 
cover internal or government-wide 
collections, or both under 5 U.S.C. 5514. 

(b) Entitlement to notice, waiver, 
hearing, written responses and 
decisions. Agency regulations shall 
identify when the debtor is entitled to 
notice, whether waiver is available, 
when hearings will be offered, and the 
type of response or decision to be given 
when the employee has exercised his or 
her rights under 5 U.S.C. 5514 or this 
subpart. At a minimum, the agency's 
regulations contain provisions as 
follows: Except as provided in 


paragraph (c) of this section, each 
employee from whom the agency 
proposes to collect a debt under this 
subpart is entitled to receive— 

(1) A written notice as described in 
paragraph (e) of this section; 

(2) If there is a statutory provision 
authorizing waiver, remission or 
forgiveness of the debt to the United 
States— 

(i) Notice of the provision; 

(ii) An explanation of the conditions 
under which waiver wil be granted; 

(iii) A reasonable opportunity to 
request consideration for waiver, and 

(iv) If waiver is requested, a written 
response to the request. 

(3) Each employee owing a debt to the 
United States which will be collected by 
salary offset is entitled to petition for a 
hearing and if a hearing is given, to a 
written decision from an administrative 
law judge, or from a hearing official not 
under the supervision or control of the 
head of the creditor agency on the 
following issues: 

(i) The determination of the creditor 
agency concerning the existence or 
amount of the debt; 

(ii) The repayment schedule, if it was 
not established by written agreement 
between the employee and the creditor 
agency; and 

(iii) If there is a statutory provision for 
waiver, the waiver request, if the waiver 
determination turns on an issue of 
credibility or veracity. 

(c) Exceptions to entitlement to 
notice, waiver, hearing, written 
responses, and final decisions. Agency 
regulations shall identify the exceptions 
to the provisions of paragraph (b) of this 
section as follows: 

(1) Exceptions. The procedural 
requirements of 5 U.S.C. 5514 need not 
be applied to collections which are not 
considered debts, such as excess pay or 
allowances caused by— 

(i) An employee election of coverage 
or of a change in coverage under a 
Federal benefits program which requires 
periodic deductions from pay and which 
cannot be placed into effect immediately 
because of normal processing delays; 
and 

(ii) Ministerial adjustments in pay 
rates or allowances which cannot be 
placed into effect immediately because 
of normal processing delays. 

(2) Limited procedures to be given. If 
the period of the normal processing 
delay for which the retroactive 
deduction must be recovered does not 
exceed four pay periods, rather than the 
specific procedures in 5 U.S.C. 5514, the 
agency shall issue in advance of the 
collection a general notice that— 





(i) Because of the employee's election, 
future salary will be reduced to cover 
the period between the effective date of 
the election and the first regular 
withholding, and the employee may 
dispute the amount of the retroactive 
collection by notifying a specified office 
or official; or 

(ii) Due to a normal ministerial 
adjustment in pay or allowances which 
could not be placed into effect 
immediately, future salary will be 
reduced to cover any excess pay or 
allowances received by the employee; 
the employee may dispute the amount of 
the retroactive collection by notifying a 
specified office or official. 

(3) Limitation on the exceptions. The 
exceptions described in paragraphs 
(c)(1) of this section shall not include a 
recovery required to be made for any 
other reason than normal processing 
delays in putting the change into effect, 
even if the period of time for which the 
amounts must be retroactively withheld 
is less than four pay periods. Further, if 
normal processing delays exceed four 
pay periods, then the full procedures 
prescribed under 5 U.S.C. 5514 shall be 
extended to the employee. 

(d) Exceptions to when hearing must 
be offered. If there is a waiver statute, 
agency regulations shall identify any 
programs where a hearing need not be 
offered. 

(1) A pre-offset oral hearing need not 
be offered on a waiver request where 
the agency's waiver programs have been 
reviewed and properly identified as 
rarely involving issues of credibility and 
veracity (e.g., review of the written 
record is ordinarily an adequate means 
to correct prior mistakes). The agency is 
not required to sift through all waiver 
requests received in the course of 
administering such waiver programs in 
order to grant hearings to those few 
waiver requests which do involve issues 
of credibility or veracity. See Califano v. 
Yamasaki, 442 U.S. 682, 695-97 (1979). 

(2) If the creditor agency's claim 
against the employee has been reduced 
to judgment the creditor agency need 
offer a hearing only on the payment 
schedule, if it was not established by 
written agreement between the 
employee and the creditor agency. 

(e) Notification before deductions 
begin. As provided in paragraph (b) of 
this section, agency regulations shall 
provide for notification before 
deductions begin. At a minimum, agency 
regulations shall contain the information 
listed below: Except as provided in 
paragraph (c) of this section, deductions 
shall not be made, nor may payments be 
required, unless the head of the creditor 
agency or his designee first provides the 


employee with a minimum of 30 
calendar days written notice stating: 

(1) The agency's determination that a 
debt is owed, including the origin, 
nature, and amount of that debt; 

(2) The agency’s intention to collect 
the debt by means of deduction from the 
employee's current disposable pay 
account; 

(3) The amount, frequency, 
approximate beginning date, and 
duration of the intended deductions; 

(4) Unless such payments are excused 
in accordance with 4 CFR 102.13, and 
explanation of the creditor agency's 
requirements concerning interest, 
penalties, and administrative costs; 

(5) The employee's right to inspect 
and copy Government records relating 
to the debt; 

(6) The employee's right to enter into a 
written agreement with the agency for a 
repayment schedule differing from that 
proposed by the agency, so long as the 
terms of the repayment schedule 
proposed by the employee are agreeable 
to the agency; 

(7) If there is a statutory provision for 
waiver, remission, or forgiveness of the 
debt to be collected, that waiver may be 
requested within the period and by the 
procedure specified and explaining the 
conditions under which waiver, 
remission or forgiveness is granted; 

(8) In case of a permissive waiver 
statute, that amounts paid or deducted 
for the alleged debt which are later 
waived or found not owed to the United 
States will be promptly refunded to the 
employee; 

(9) The right to a hearing conducted 
by an administrative law judge, or from 
a hearing official not under the control 
of the head of the agency, if a petition is 
filed as prescribed by the agency; 

(10) That ‘he timely filing of a petition 
for hearing or a request for waiver (if the 
waiver statute or regulations are not 
“permissive” in nature) will stay the 
commencement of collection 
proceedings; 

(11) That a final decision on the 
hearing (if one is requested) will be 
issued at the earliest practical date, but 
not later than 60 days after the filing of 
the petition requesting the hearing 
unless the employee requests and the 
hearing official grants a delay in the 
proceedings; and 

“(12) The method and time period for 
requesting hearing and for requesting 
waiver, if it is available. 

(f) Requests for waiver or hearing. (1) 
Agency regulations shall prescribe the 
method of requesting waiver, if 
appropriate, or for petitioning for a 
hearing. Ordinarily, a hearing may be 
requested by filing a written petition 
addressed to the appropriate agency 
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official stating the grounds upon which 
the employee disputes the creditor 
agency's proposed collection of the 
alleged debt. 

(2) If there is a waiver statute, an 
employee may request a waiver in a 
written statement addressed to the 
agency head or his or her designee 
stating the grounds upon which he or 
she claims entitlement to waiver. 

(3) The petition or statement shall 
identify and explain with reasonable 
specificity and brevity the facts, 
evidence and witnesses which the 
employee believes support his or her 
position. / 

(g) Requests for waiver or hearing 
made after time expires. Agency 
regulations shall prescribe the action to 
be taken on a request for waiver or 
hearing made after the expiration of the 
periods provided in the notice described 
in paragraph (e) of this section. 
Ordinarily an agency should accept 
requests if the employee can show that 
the delay was because of circumstances 
beyond his or her control or because of 
failure to receive notice of the time limit 
(unless otherwise aware of it). 

(h) Form of hearings, written 
responses, and final decisions. 

(1) Each agency regulation shall 
define the form and content of written 
notices, hearings, written responses, and 
written decisions to be provided, and 
identify those waiver statutes which the 
agency believes are “permissive” in 
nature, such that deductions will be 
initiated by the agency prior to acting on 
the employee's requests for waiver. 

(2) The form and content of hearings 
granted under this subpart will depend 
on the nature of the transactions giving 
rise to the debts included within each 
debt collection program. Ordinarily, 
hearings may consist of informal 
conferences before a hearing official in 
which the employee and agency will be 
given full opportunity to present 
evidence, witnesses, and argument. 
Agencies shall maintain a summary 
record of the hearings provided under 
this subpart. 

(3) Where there is a waiver statute 
and the employee has requested waiver, 
the agency's response shall, at a 
minimum, answer the issues raised in 
the employee's request; state the 
agency's decision; and if the decision is 
not in the employee's favor, inform him 
or her whether there is a right to request 
a hearing, that a hearing will be granted 
if the employee is entitled to one, that 
those employees who are entitled to a 
hearing and who file a timely request 
shall receive a hearing prior to the 
initiation of deductions, and advise the 
employee of any other general rights or 
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remedies available pursuant to the 
provisions of statutes or regulations 
governing the collection. 

(4) Written decisions provided after a 
request for hearing shall, at a minimum, 
state the facts evidencing the nature and 
origin of the alleged debt; the hearing 
official’s analysis, findings and 
conclusions, in light of the hearing, as to 
the employee’s grounds, the amount and 
validity of the alleged debt and/or the 
employee’s eligibility for waiver; and if 
the decision is not in the employee’s 
favor, what other rights and remedies 
are available pursuant to the provisions 
of statutes or regulations governing the 
collection. 

(i) Method of collection. A debt shall 
be collected in a lump-sum or by 
installment deductions at officially 
established pay intervals from an 
employee's current pay account, unless 
he or she and the creditor agency agree 
to alternative arrangements for 
repayment. The alternative arrangement 
shall be in writing, signed by both the 
employee and the creditor agency, and 
shall be documented in the creditor 
agency’s files. 

(j) Source of deductions. Except as 
provided in paragraphs (n) and (0) of 
this section, the paying agency shall 
make deductions only from basic pay, 
special pay, incentive pay, retired pay, 
retainer pay, or in the case of an 
employee not entitled to basic pay, other 
authorized pay. 

(k) Duration of deductions. Debts 
shall be collected in one lump-sum 
where possible. However, if the 
employee is financially unable to pay in 
one lump-sum or the amount of the debt 
exceeds 15 percent of disposable pay, 
collection shall be made in installments. 
Such installment deductions shall be 
made over a period not greater than the 
anticipated period of active duty or 
employment, as the case may be, except 
as provided in paragraphs (n) and (p) of 
this section. 

(1) Limitation of amount of deductions. 
The size and frequency of installment 
deductions shall bear a reasonable 
relation to the size of the debt and the 
employee's ability to pay. However, the 
amount deducted for any period shall 
not exceed 15 percent of the disposable 
pay from which the deduction is made, 
unless the employee has agreed in 
writing to the deduction of a greater 
amount. If possible, the installment 
payment shall be sufficient in size and 
frequency to liquidate the debt in three 
years. Installment payments of less than 
$25 should be accepted only in the most 
unusual circumstances. 

(m) When deductions may begin. (1) 
Deductions to liquidate an employee's 
debt shall be scheduled to begin, by the 


method and in the amount stated in the 
agency’s notice of intention to collect 
from the employee’s current pay. 

(2) If the employee filed a request for 
waiver in accordance with the notice 
described in paragraph (e) of the 
section, and the waiver statute is not 
“permissive” in nature, e.g., the statute 
and regulations authorizing waiver 
impose on the agency head a duty to 
decide whether to grant waiver prior to 
the initiation of collection from the 
employee (see Califano v. Yamasaki, 
442 U.S. 682, 693-95 (1979), footnote 9 
and accompaning text), then the creditor 
agency shall schedule deductions to 
begin after the agency official has issued 
a final written decision on the waiver 
issue, provided a hearing has not been 
requested on any other issue for which a 
hearing is available. ‘ 

(3) If there is no waiver statute or the 
applicable waiver statute and 
regulations are “permissive” in nature, 
deductions shall begin prior to the 
agency’s determination of the 
employee’s eligibility for waiver of his 
or her alleged debt, provided a hearing 
has not been requested on any of the 
issues for which a hearing is available, 
but the creditor agency shall first notify 
the employee that the request has been 
received and will be processed as 
promptly as possible. 

(4) If a hearing is available, then 
deductions shall begin after the period 
to request a hearing has expired, or 

(5) If the employee filed a petition for 
hearing with the creditor agency prior to 
the expiration of the period provided for 
in the notice required in paragraph (e) of 
this section, then deductions shall begin 
after the hearing official has provided 
the employee with a hearing, where 
required, and the final written decision 
is in favor of the creditor agency; 

(6) Where deductions from current 
pay are made under other statutory 
authority or the claim or debt has arisen 
under statutes excepted from the 
application of the Debts Collection Act 
of 1982, Public Law 97-365 (October 25, 
1982), deductions shall begin after the 
agency has provided notice and an 
opportunity to be heard as prescribed in 
the governing statutes or in regulations 
implementing those statutes. 

(n) Liguidation from final check. If the 
employee retires or resigns, or if his or 
her employment or period of active duty 
ends before collection of the debt is 
completed, agency regulations shall 
provide for offset from subsequent 
payments of any nature (e.g., final salary 
payment, lump-sum leave, etc.) due the 
employee from the paying agency on the 
date of separation to the extent 
necessary to liquidate the debt. 


(0) Recovery from other payments due 
a separated employee. If the debt 
cannot be liquidated by offset from any 
final payment due the employee on the 
date of separation, the creditor agency's 
regulations shall provide for liquidating 
the debt by administrative offset 
pursuant to 31 U.S.C. 3716 from later 
payments of any kind due the former 
employee from the United States, where 
appropriate. (See 4 CFR 102.4.) 

(p) Interest, penalties, and 
administrative costs. Agency 
regulations shall provide for the 
assessment of interest, penalties, and 
administrative costs on debts being 
collected under this subpart. These 
charges and the waiving of them shall 
be prescribed in accordance with the 
provisions of 4 CFR 102.13. 

(q) Non-waiver of rights by payments. 
An employee's payment, whether 
voluntary or involuntary, of all or any 
portion of an alleged debt being 
collected pursuant to this subpart shall 
not be construed as a waiver of any 
rights which the employee may have 
under this subpart or any other 
provision of law, except as otherwise 
provided by law. 

(r) Refunds. Amounts paid or 
deducted pursuant to this subpart by an 
employee for a debt which is waived or 
otherwise found not owing to the United 
States shall be promptly refunded to the 
employee. 


§ 550.1105 Review and approval of agency 
regulations. 


(a) Initial OPM review of agency 
regulations. (1) Agencies shall submit 
regulations to the Office of Personnel 
Management (OPM) for review in 
accordance with this subpart and 5 
U.S.C. 5514 prior to implementation. 
Submissions shall be for agency-wide 
and/or Government-wide collections. 

(2) Agency regulations shall contain 
all provisions specified in § 550.1104. If 
agency regulations are incomplete, OPM 
will return them with information as to 
what must be done to obtain approval. 

(b) Proposed changes in salary offset 
regulations. If an agency proposes 
significant changes in the regulations 
covering provisions specified in 
§ 550.1104, the proposed revisions shall 
be submitted to OPM for review and 
approval prior to implementation. 

(c) Supplemental regulations. When 
an agency has issued approved 
regulations covering the provisions 
specified in § 550.1104, the agency may 
issue any supplemental regulations or 
instructions, consistent with its 
approved regulations, which are 
necessary for internal operations, 
without prior OPM approval. 





§ 550.1106 Requesting recovery from an 
employee whose current pay account is 
administered by a different paying agency. 

(a) Statute of limitations. Agencies 
shall not initiate salary offset to collect 
a debt under this subpart more than six 
years after the Government's right to 
collect the debt first accrued, unless 
facts material to the Government's right 
to collect the debt were not known and 
could not reasonably have been known 
by the official or officials of the 
Government who are charged with the 
responsibility to’discover and collect the 
debt in question. 

(b) Format of the request for recovery. 
(1) Upon completion of the procedures 
established by the creditor agency under 
5 U.S.C. 5514, the creditor agency shall 
complete and certify the appropriate 
debt claim form (to be specified by 
OPM). The creditor agency shall certify, 
in writing, that the employee owes the 
debt, the amount and basis of the debt, 
the date on which payment is due, the 
date on which the claim against the 
debtor accrued, if different from the 
payment due date, that agency 
regulations implementing 5 U.S.C. 5514 
have been approved by OPM, and that 
the provisions of agency regulations 
implementing 5 U.S.C. 5514 and this 
subpart have been fully complied with. 

(2) If the creditor agency has obtained 
a court judgment and the judgment 
specifies the amount of the intended 
recovery, the creditor agency shall 
submit the appropriate debt claim form 
and two copies of the judgment in lieu of 
the written certification prescribed in 
paragraph (b)(1) of this section. 

(c) Submitting the request for 
recovery.—{1) Current Federal 
employees. The creditor agency shall 
submit the appropriate debt claim form 
agreement or other instructions on the 
payment schedule and, if applicable, its 
court judgment to the paying agency. 

(2) Federal employees who are 
separating or have separated.—{i) 
Employees who are in the process of 
separating. If the employee is in the 
process of separating, the creditor 
agency shall submit its claim or 
judgment for collection pursuant to 
§ 550.1104(n) to the paying agency. 

(ii) Employees who have already 
separated. If the employee is already 
separated and all subsequent payments 
due from the paying agency from which 
the separation occurred have been paid, 
the creditor agency may request, unless 
otherwise prohibited, that monies which 
are due and payable to a debtor from 
the Civil Service Retirement and 
Disability Fund, or other similar funds, 
be administratively offset in order to 
collect the debt (see 31 U.S.C. 3716 and 4 
CFR 102.4). 


(iii) Employees who transfer from one 
paying agency to another. If, after the 
debt claim has been submitted by the 
creditor agency, the employee transfers 
from one position to another, and the 
new position is serviced by a different 
payroll office, the paying agency from 
which the employee separates shall 
certify the total amount of the collection 
made on the debt. One copy of the 
certification shall be furnished to the 
employee, another to the creditor agency 
along with notice of the employee's 
transfer. The original of the debt claim 
form shall be inserted in the employee's 
official personnel folder along with the 
certification of the amount which has 
been collected. Upon receiving the 
official personnel folder, the new paying 
agency shall resume the collection from 
the individual's current pay account and 
notify the employee and the creditor 
agency of the resumption. It will not be 
necessary for the creditor agency to 
repeat the due process procedures 
described by this subpart and 5 U.S.C. 
5514 in order to resume the collection. 
However, it will be the responsibility of 
the creditor agency to review the debt 
upon receiving the former paying 
agency's notice of the employee's 
transfer to make sure the collection is 
resumed by the new paying agency. 

(d) Processing the debt claim upon 
receipt by the paying agency.— 

(1) Incomplete claims. If the paying 
agency receives the incomplete or 
improperly certified debt claim form, it 
shall return the request with a notice 
that procedures under 5 U.S.C. 5514 and 
this subpart must be provided and a 
completed debt claim form received 
before any action will be taken to 
collect from the employee's current pay 
account. 

(2) Complete claim. (i) If the paying 
agency receives a complete debt claim 
form, payment to the Creditor agency 
shall be delayed a minimum of 10 
working days. A copy of the debt claim 
form shall be given to the debtor, along 
with notice of the intended payment to 
the creditor agency. The notice of 
intended payment shall allow the 
employee 10 working days to notify the 
paying agency if the creditor did not 
offer the due process procedures as 
specified by 5 U.S.C. 5514 and this 
subpart. 

(ii) When an employee who has been 
given notice under paragraph (c)(2)(i) of 
this section does not respond, 
deductions shall be scheduled to begin 
at the next officially established pay 
interval after the last day of the period 
for responding to the notice. 

(iii) When an employee who has been 
given notice under paragraph (c)(2)(i) of 
this section responds, in writing, to the 
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paying agency within 10 working days 
of the date of the notice, denying that 
the creditor agency has provided due 
process in accordance with 5 U.S.C. 5514 
and this subpart as certified, the paying 
agency shall return the request, the 
employee's denial and a notice that the 
procedures under § 5514 and this 
subpart must be provided before any 
action will be taken to collect from the 
employee's current pay account. Before 
resubmitting the request, the creditor 
agency must offer the due process 
procedures as specified by § 5514 and 
this subpart if it did not previously do 
so, and have either its General Counsel 
certify that the specified due process 
was given or have the employee certify 
that the specified due process was 
given. 

(iv) When an employee who has been 
given notice under paragraph (c)(2)(i) of 
this section denies, in writing, that the 
specified due process has been given 
after the expiration of 10 working days, 
deductions shall be suspended and the 
creditor agency notified that 
recertification is required before 
deductions will be resumed. 

(v) If a creditor agency resubmits a 
claim after it has been returned pursuant 
to paragraphs (c)(2) (iii) and (iv) of this 
section, the employee shall be given a 
copy of the recertification and notified 
of the intended payment to the creditor 
agency. Payment shall be scheduled to 
begin as provided in paragraph (c)(2)(ii) 
of this section. 

(3) The paying agency is not required 
or authorized to review the merits of the 
creditor agency's determination with 
respect to the amount or validity of the 
debt. 


[FR Doc. 83-26205 Filed 9-23-83; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Parts 210, 215, 220 and 235 


National Schoo! Lunch Program, 
Special Milk Program and School 
Breakfast Program; Claim and Report 
Submission 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: On May 10, 1983, the Food 
and Nutrition Service (FNS) issued final 
rules amending the regulations for the 
National School Lunch Program (NSLP), 
Special Milk Program (SMP) and School 
Breakfast Program (SBP). Those rules 
implemented provisions of Pub. L. 97- 
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370, the 1983 Agriculture Appropriations 
Act, which established time limits for 
the submission of Fiscal Year 1983 
Claims for Reimbursement by School 
Food Authorities and Fiscal Year 1983 
program reports by State agencies. The 
proposed rules contained herein would 
make these provisions permanent for 
Fiscal Year 1984 and thereafter. This 
action would result in improved fiscal 
accountability at the local, State and 
Federal levels for the funds 
appropriated for the School Nutrition 
Programs. These proposed rules would 
also restructure the reporting and 
recordkeeping provisions for each of the 
School Nutrition Programs to clarify 
them and make them consistent. Finally, 
these proposed rules would implement 
the suspension, termination and grant 
closeout procedures specified in 7 CFR 
Part 3015, Subpart N. 

DATES: To be assured of consideration, 
comments must be postmarked on or 
before November 25, 1983. 


ADDRESSES: Comments may be mailed 
or delivered to Stanley C. Garnett, 
Branch Chief, Policy and Program 
Development Branch, School Programs 
Division, FNS, USDA, Alexandria, 
Virginia 22302. Comments may be 
delivered or reviewed during regular 
business hours (8:30 a.m. to 5:00 p.m., 
Monday through Friday) at 3101 Park 
Center Drive, Alexandria, Virginia. 
FOR FURTHER INFORMATION CONTACT: 
Stanley C. Garnett, Branch Chief, Policy 
and Program Development Branch, ~ 
School Programs Division, FNS, USDA, 
Alexandria, Virginia 22302, (703) 756- 
3620. 

SUPPLEMENTARY INFORMATION: 


Classification 


This proposed rule has been reviewed 
under Executive Order 12291 and has 
been classified as not major because it 
does not meet any of the three criteria 
identified under the Executive Order. 
This action will not have an annual 
effect on the economy of $100 million or 
more, nor will it result in major 
increases in costs or prices for 
consumers; individual industries; 
Federal, State or local government 
agencies; or geographic regions. 
Furthermore, it will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of U.S. 
based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. 

This rule has also been reviewed with 
regard to the requirements of Pub. L. 96- 
354; the Regulatory Flexibility Act. 
Robert E. Leard, Administrator of the 
Food and Nutrition Service, has certified 


that this rule will not have a significant 
adverse economic impact on a 
substantial number of small entities. 
Although this rule does establish 
certain reporting deadlines, the actual 
reporting or recordkeeping requirements 
that are contained in the rule have not 
been changed. With the exception of the 
Form FNS-10A required under 
§ 210.4(g)(2), $'215.11(c) and 
§ 220.13(b)(2), these requirements were 
approved by the Office of Management 
and Budget (OMB) as follows: 1) Part 
210—through September 1983 for 
reporting (0584-0006) and recordkeeping 
(0584-0278), 2) Part 215—through 
September 1983 for reporting (0584-0005) 
and through October 1983 for 
recordkeeping (0584-0272), 3) Part 220— 
through September 1985 for reporting 
(0585-0012) and recordkeeping (0584— 
0310), and 4) Part 235—through 
September 1984 for reporting (0584-0067) 
end through January 1985 for 
recordkeeping (0584-0319). The Form 
FNS-10A has been approved by OMB 
for use through August 1985 (0584-0002). 


Background 


In recent years there has been 
growing concern both within and 
outside of the Department over 
improving accountability for Federal 
child nutrition program funds. The 
Department must be able to monitor 
Federal program obligations on a 
current basis in order to effectively 
manage the flow of available Federal 
funds to the States and to accurately 
project future funding requirements. 
Since Federal obligations are 
determined by the service of meals and 
milk under these programs, the timely 
and accurate reporting of such data is 
critical to this process. 

The effort to improve child nutrition 
program reporting began in Fiscal Year 
1979. The Supplemental Appropriations 
Act of 1979 (Pub. L. 96-38) provided that 
‘“* * * only claims for reimbursement for 
meals served during fiscal year 1979 
submitted to State agencies prior to 
January 1, 1980, shall be eligible for 
reimbursement * * *” By establishing a 
firm cutoff date for claims, the 
Department was able to accurately fix 
the level of Federal program obligations 
soon after the end of the fiscal year and 
proceed with the closing of program 
accounts for the year. Prior to Fiscal 
Year 1979, the Department was unable 
to close program accounts for any fiscal 
year until final program reports were 
submitted by each state agency. As a 
result, fiscal year program closeout was 
delayed—sometimes for several years— 
and a substantial amount of Federal 
funds was held in reserve to cover 
unreported program obligations. The 


timely closeout of fiscal year program 
accounts obviates the need for such a 
reserve and promotes efficient 
management of Federal funds. 
Provisions establishing the January 1 
claims cutoff were subsequently 
included in the Agriculture 
Appropriations Acts for Fiscal Years 
1980 and 1981 (Pub. L. 96-108 and 96- 
528). 

Year-end child nutrition funding since 
Fiscal Year 1980 has pointed out the 
need for even better management of 
available Federal funds. Program 
obligations and cash needs must be 
closely monitored on a State-by-State 
basis in order to provide equitable year- 
end cash flow to all States. By providing 
funds to States through letters of credit 
on a cash needs basis only, the 
Department is trying to avoid situtations 
at year-end in which some States have 
funds in reserve while others are short 
of funds. To reimburse any unfunded 
year-end obligations, the Department 
has requested and obtained 
Congressional authority each year to 
fund such obligations from the next 
year’s appropriations. To date, these 
amounts have been roughly equal to the 
difference between year-end program 
obligations (program benefits delivered) 
and year-end cash needs (claims for 
reimbursement on hand). Therefore, 
from the State and local perspective, 
there has been no noticeable disruption 
in program cash flow. 

The key to the cash management 
system described above is timely and 
accurate program reporting. Such 
reporting enables the Department to 
closely monitor program activity 
throughout the fiscal year and provides 
the basis for accurately projecting 
program obligation and cash needs 
levels on a month-to-month basis. Also, 
as discussed earlier, it allows for the 
expeditious closeout of fiscal year 
program accounts thus assisting cash 
management efforts for the following 
year. 

In order to provide the required timely 
and accurate program reporting for 
Fiscal Year 1983, the Agriculture 
Appropriations Act of 1983 (Pub. L. 97- 
370) specified that ‘* * * only final 
reimbursement claims for service of 
meals, * * * and milk submitted to State 
agencies by eligible schools * * * within 
sixty days following the claiming month 
shall be eligible for reimbursement from 
funds appropriated under this Act. 
States may receive program funds 
appropriated under this Act for meals, 

* * * and milk served during any month 
only if the final program operations 
report for such month is submitted to the 
Department within ninety days 





following that month. Exceptions to 
these claims or reports submission 
requirements may be made at the 
discretion of the Secretary.” The 
Department's final rules implementing 
these provisions are effective only for 
Fiscal Year 1983. This proposed rule 
would make these provisions permanent 
for Fiscal Year 1984 and thereafter. 
Deadlines for Submission of Final 
Claims and Reports 

Under these proposed rules, School 
Food Authorities would have to submit 
a final Claim for Reimbursement within 
60 days of a claim month in order to be 
eligible for Federal reimbursement. In 
addition, State agencies would have to 
submit a final report of School Program 
Operations (FNS-10) within 90 days of 
each month in order to receive Federal 
program funds for the month. These time 
limits are the same as those for Fiscal 
Year 1983 and are intended to enable 
both State agencies and School Food 
Authorities to deal with delays that may 
occur from time to time, while still 
ensuring that the Department receives 
the necessary data in a timely manner. 
The Department is proposing to base the 
deadlines on the dates the Claims for 
Reimbursement or Program Operations 
Reports are postmarked and/or 
submitted to the state agencies or FNS, 
as appropriate. The language 
“postmarked and/or submitted” would 
allow School Food Authorities or State 
agencies to either mail or deliver these 
documents. These proposed rules also 
allow State agencies to establish shorter 
than 60-day deadlines for submission of 
Claims for Reimbursement. 

These proposed rules also revise the 
deadline for submission of final 
Financial status Reports (SF-269s) by 
State agencies. It is proposed that these 
reports be postmarked and/or submitted 
to FNS within 120 days after the end of 
the fiscal year instead of the current 150 
days. The revised deadline would allow 
State agencies 60 days, after claims for 
reimbursement for the last month of the 
fiscal year are due, in which to finalize 
payments to School Food Authorities 
and close program accounts for the 
fiscal year. When the current 150 day 
deadline was established, claims for 
reimbursement were due 90 days after 
the end of the fiscal year. This allowed 
State agencies 60 days in which to 
finalize their program activities. The 
proposed 120 day deadline for the final 
SF-269 would maintain this 60 day time 
period for State agencies and provide a 
more timely program closeout. 


Adjustments 


The Department expects that all 
claims and reports submitted by the 60th 


and 90th days, respectively, will be final 
and will contain complete and accurate 
data at the time of submission. 
Nevertheless, the Department 
recognizes that adjustments will need to 
be made on occasion. With respect to 
both claims and reports, downward 
adjustments reflecting the fact that all or 
part of a final claim was not properly 
payable will always be made, regardless 
of when the overpayment is discovered. 
Such adjustments may be required by 
the findings of audits or reviews or they 
may be due to the discovery of errors in 
the final claim. 

State agencies have the discretion to 
make upward adjustments on claims 
filed within the 60 day limit if the 
adjustments are completed within 90 
days of the last day of the month and 
are reflected in the final FNS—10 report 
for the claim month. If the State agency 
wishes to make an upward adjustment 
after the 90 day deadline has expired, an 
exception must be obtained from FNS. 
Any adjustments made after the 90 day 
FNS-10 deadline shall be submitted to 
FNS on an Adjustment Report for School 
Program Operations (FNS—10A). 
Exceptions 

Exceptions to both the claim and 
report submission deadline and for 
upward adjustments on claims after the 
90 day FNS—10 deadline may be granted 
only by FNS on a case-by-case basis. As 
noted above, the State agency may elect 
to make supportable upward 
adjustments to claims after the 60th day 
but before the 90th day has passed 
without referring to FNS. In order to 
receive an exception from FNS, it will be 
incumbent upon the School Food 
Authority (SFA) or State agency as 
appropriate, to demonstrate that an 
exception is justified. 


Sanctions 


School Food Authorities are cautioned 
that in the absence of an exception, final 
Claims for Reimbursement which are 
not postmarked and/or submitted within 
60 days of the claiming month will not 
be paid. Furthermore, without an 
exception, funds will not be made 
available to State agencies for meals 
which are not reported on a final FNS- 
10 within 90 days of the month in which 
they were served. Under the 
Assessment, Improvement and 
Monitoring System (AIMS) regulations, 
State Administrative Expense (SAE) 


Funds payable to State agencies under 7 


CFR Part.235 are also subject to 
sanctions for failure to meet the 
reporting deadlines prescribed for final 
FNS-10 reports. For such failure, FNS 
may recover, withhold or cancel 
payment of up to one-third of the funds 
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payable to a State agency for 
administration of the School Nutrition 
Programs. 

Under these proposed rules, the 
general SAE sanction provision under 
Part 235 (235.11(b)(1)] has been 
broadened to authorize FNS to sanction 
up to 100 percent of a State’s SAE funds 
for failure to comply with the 
requirements of Parts 210, 215, 220 and 
226 as well as the requirements of Part 
235. This change would permanently 
implement the provision of Pub. L. 97- 
370 which provides that “* * * if the 
Secretary * * * determines that a 
State’s administration of any program 
* * * is seriously deficient, and the 
State fails to correct the deficiency 
within a specified period of time, the 
Secretary may withhold from the State 
some or all of the funds allocated to the 
State under section 7 of the Child 
Nutrition Act of 1966 * * *” Pub. L. 97- 
370 also states that if“* * * upona 
subsequent determination by the 
Secretary that the programs are 
operated in an acceptable manner some 
or all of the funds withheld may be 
allocated * * *” Since Part 235 currently 
contains this latter provision (as well as 
provision for corrective action) under 
AIMS, no additional rulemaking is 
needed. 


Miscellaneous Provisions 


The regulatory provisions of Part 210, 
215 and 220 which allow an SFA to 
combine program operations which 
occur during two months on one claim in 
certain cases have been reworded for 
clarity. Additionally, the State agency 
records and reports provisions of these 
Parts and the reporting provisions of 
Part 235 contained in § 235.7(b) have 
been rearranged and rewritten for 
clarity. No changes have been made in 
actual reporting/recordkeeping 
requirements beyond those previously 
discussed in this preamble. Essentially, 
these revisions involve separating the 
recordkeeping and reporting 
requirements and specifying the actual 
title and form number of all required 
reports. Finally, these proposed rules 
would amend Parts 210, 215, 220 and 235 
to reference the suspension, termination 
and grant closeout provisions of the 
Department's Uniform Federal 
Assistance Regulations, 7 CFR Part 3015, 
Subpart N. Those regulations were 
already submitted for public comment 
(Proposed—July 20, 1981, 46 FR 37252; 
Final—November 10, 1981, 47 FR 55635). 
The Department's Uniform Federal 
Assistance regulations are applicable to 
all Department grant programs. The 
inclusion of a reference to 7 CFR 3015 in 
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these regulations is a technical change 
mandated by 7 CFR 3015. 


List of Subjects 
7 CFR Part 210 


Food assistance programs, National 
School Lunch Program, Grant 
programs—Social programs, Nutrition, 
Children, Reporting and recordkeeping 
requirements, Surplus agricultural 
commodities. 


7 CFR Part 215 


Food assistance programs, Special 
Milk Program, Grant programs—Social 
programs, Nutrition, Children, Milk, 
Reporting and recordkeeping 
requirements. 


7 CFR Part 220 


Food assistance programs, School 
Breakfast Program, Grant programs— 
Social programs, Nutrition, Children, 
Reporting and recordkeeping 
requirements. 


7 CFR Part 235 


Food assistance programs, National 
School Lunch Program, School Breakfast 
Program, Special Milk Program, Grants 
administration, Intergovernmental 
relations, Reporting and recordkeeping 
requirements, Administrative practice 
and procedure. 

Accordingly, it is proposed that Parts 
210, 215, 220, and 235 be amended as 
follows: 


PART 210—NATIONAL SCHOOL 
LUNCH PROGRAM 


1. In § 210.4, paragraph (a) is amended 
by revising the first and second 
sentences, paragraph (b) is amended by 
adding a sentence after the third 
sentence, introductory paragraph (c) is 
revised, and paragraph (e) is removed. 


§ 210.4 Payments to States. 

(a) Schools participating in the 
National School Lunch Program: To the 
extent funds are available, the Secretary 
shall make general assistance payments 
under Section 4 of the Act to each State 
agency for lunches served to children 
under the Program except in commodity 
schools. Subject to § 210.14(g)(2), the 
total of these payments for each State 
for any fiscal year shall be the product 
of: the total number of lunches served 
under the Program from October 1 to 
September 30, multiplied by the 
applicable national payment rates. 


* * 


* * & 


(b) Commodity schools: 
Payment of such amounts to State 
agencies is subject to the reporting 
requirements contained in 
§ 210.14(g)(2). * * * 


(c) Special assistance: To the extent 
funds are available, the Secretary shall 
make special assistance payments under 
Section 11 of the Act to each State 
agency for lunches served free or at a 
reduced price to eligible children under 
the Program. Subject to § 210.14(g)(2), 
the total of these payments for each 
State for any fiscal year shall be 
calculated as follows: * * * 

2. In § 210.8, paragraph (e)(8) is 
revised to read as follows: 


§ 210.8 Requirements for participation. 


s**t 


(e) 

(8) Submit Claims for Reimbursement 
in accordance with § 210.13 of this part 
and procedures established by the State 
agency, or FNSRO where applicable; 

3. In § 210.13, paragraph (b) is revised 
and paragraph (b-1) is amended by 
removing the phrase “the consolidated 
Claim for Reimbursement is 
accompanied by a list of participating 
schools,”. 


§ 210.13 Reimbursement 


* * * * 


(b) Claims for Reimbursement shall 
include data in sufficient detail to justify 
the reimbursement claimed and to 
enable the State agency to provide the 
Reports of School Programs Operations 
required under § 210.14(g)(2). The Claim 
for Reimbursement for any month shall 
include only lunches served in that 
month except if the first or last month of 
Program operations for any year’ 
contains 10 operating days or less, such 
month may be added to the Claim for 
Reimbursement for the appropriate 
adjacent month; however, Claims for 
Reimbursement may not combine 
operations occurring in two fiscal years. 
A final Claim for Reimbursement shall 
be postmarked and/or submitted to the 
State agency, or FNSRO where 
applicable, not later than 60 days 
following the last day of the full month 
covered by the claim. State agencies 
may establish shorter deadlines at their 
discretion. Claims not postmarked and/ 
or submitted within 60 days shall not be 
paid unless FNS determines that an 
exception should be granted. The State 
agency, or FNSRO where applicable, 
shall promptly take corrective action 
with respect to any Claim for 
Reimbursement as determined 
necessary through its claim review 
process or otherwise. In taking such 
corrective action, State agencies may 
make upward adjustments on claims 
filed within the 60 days of the last day of 
the claim month and are reflected in the 
final Report of School Program 


Operations (FNS—10) for the claim 
month required under § 210.14(g)(2). 
Downward adjustments in amounts 
claimed shall always be made 
regardless of when it is determined that 
such adjustments are necessary. 
Upward adjustments in amounts 
claimed which are not reflected in the 
final FNS—10 for the claim month shall 
not be made unless an exception is 
granted by FNS. 


* * * * 


4. In § 210.14, paragraphs (g)(1) and 
(g)(2) are revised to read as follows: 


§ 210.14 Special responsibilities of State 
agencies. 


* * * * * 


(g) Records and reports: (1) Each State 
agency shall maintain Program records 
as necessary to support the 
reimbursement payments made to 
School Food Authorities under § 210.11 
and § 210.13 and the reports submitted 
to FNS under §210.14(g)(2). The records 
may be kept in their original form or on 
microfilm, and shall be retained for a 
period of three years after the date of 
submission of the final Financial Status 
Report for the fiscal year, except that if 
audit findings have not been resolved, 
the records shall be retained beyond the 
three-year period as long as required for 
the resolution of the issues raised by the 
audit. 

(2) Each State agency shall submit to 
FNS a final Report of School Program 
Operations (FNS-10) for each month 
which shall be limited to claims 
submitted in accordance with 
§ 210.13(b) and which shall be 
postmarked and/or submitted no later 
than 90 days following the last day of 
the month covered by the report. States 
shall not receive Program funds for any 
month for which the final report is not ¢ 
submitted within this time limit unless 
FNS grants an exception. Upward 
adjustments to a State’s report shall not 
be made after 90 days from the month 
covered by the report unless an 
exception is granted by FNS. Downward 
adjustments to a State’s report shall be 
made regardless of when it is 
determined that such adjustments are 
necessary. Any adjustments to a State’s 
report shall be submitted on an 
Adjustment Report for School Program 
Operations (FNS-10A). Each State 
agency shall also submit to FNS a 
quarterly Financial Status Report (SF- 
269) on the use of program funds. Such 
reports shall be postmarked and/or 
submitted no later than 30 days after the 
end of each fiscal year quarter. 
Obligations shall be reported only for 
the fiscal year in which they occur. A 
final Financial Status Report for each 





fiscal year shall be postmarked and/or 
submitted to FNS within 120 days after 
the end of the fiscal year. FNS shall not 
be responsible for reimbursing unpaid 
Program obligations reported later than 
120 days after the close of the fiscal year 
in which they were incurred. 

5. In § 210.19, the title “Miscellaneous 
provisions.” is revised to read 
“Suspension, termination and grant 
closeout procedures.”; paragraph (b) is 
redesignated as § 210.8, paragraph (f); 
and the balance of the section is revised 
as follows: 


§ 210.19 Suspension, termination and 
grant closeout 


Whenever it is determined that a 
State agency has materially failed to 
comply with the provisions of this part, 
FNS may suspend or terminate the 
Program in whole, or in part, or take any 
other action as may be legally available 
and appropriate. A State agency may 
also terminate the Program by mutual 
agreement with FNS. FNS and the State 
agency shall comply with the provisions 
of the Department's Uniform Federal 
Assistance Regulations, 7 CFR Part 3015, 
Subpart N concerning grant suspension, 
termination and closeout procedures. 
Furthermore, the State agency, or 
FNSRO where applicable, shall apply 
these provisions to suspension or 
termination of the Program in School 
Food Authorities. 


PART 215—SPECIAL MILK PROGRAM 
FOR CHILDREN 


1. In § 215.4, paragraph (a) is revised, 
the second sentence of paragraph (b) is 
amended by replacing the semicolon 
with a period and removing the balance 
of the sentence, and paragaph (c) is 
» removed. 


§ 215.4 Payments of funds to States 

(a) For each fiscal year, the Secretary 
shall make payments to each State 
agency at such times as he may 
determine from the funds appropriated 
for Program reimbursement. Subject to 
§ 215.11(c)(2), the total of these 
payments for each State for any fiscal 
year shall be limited to the amount of 
reimbursement payable to School Food 
Authorities and child care institutions 
under § 215.8 of this part for the total 
number of half-pints of milk served 
under the Program to eligible children 
from October 1 to September 30. 


* * * * * 


2. In § 215.7, paragraph (d)(5) is 
revised to read as follows: 


§ 215.7 Requirements for participation. 
* . * * . 


(d) ees 

(5) Submit Claims for Reimbursement 
in accordance with § 215.10 of this part 
and procedures established by the State 
agency or FNSRO where applicable; 

3. In § 215.10, paragraph (c) is 
removed and reserved and paragraph 
(b) is revised to read as follows: 


§ 215.10 Reimbursement procedures. 

(b) Claims for Reimbursement shall 
include data in sufficient detail to justify 
the reimbursement claimed and to 
enable the State agency to provide the 
Reports of School Program Operations 
required under § 215.11(c)(2). The Claim 
for Reimbursement for any one month 
shall include only milk served in that 
month except if the first or last month of 
Program operations for any year 
contains 10 operating days or less, such 
month may be added to the Claim for 
Reimbursement for the appropriate 
adjacent month; however, Claims for 
Reimbursement may not combine 
operations occurring in two fiscal years. 


-A final Claim for Reimbursement shall 


be postmarked and/or submitted to the 
State agency, or FNSRO where 
applicable, not later than 60 days 
following the last day of the full month 
covered by the claim. State agencies 
may establish shorter deadlines at their 
discretion. Claims not postmarked and/ 
or submitted within 60 days shall not be 
paid unless FNS determines that an 
exception should be granted. The State 
agency, or FNSRO where applicable, 
shall promptly take corrective action 
with respect to any Claim for 
Reimbursement as determined 
necessary through its claim review 
process or otherwise. In taking such 
corrective action, State agencies may 
make upward adjustments on claims 
filed within the 60 day deadline if such 
adjustments are completed within 90 
days of the last day of the claim month 
and are reflected in the final Report of 
School Program Operations (FNS-10) for 
the claim month required under 
§ 215.11(c)(2). Downward adjustments in 
amounts claimed shall always be made 
regardless of when it is determined that 
such adjustments are necessary. 
Upward adjustments in amounts 
claimed which are not reflected in the 
final FNS—10 for the claim month shall 
not be made unless an exception is 
grated by FNS. 

4. In § 215.11, paragraph (c) is revised 
to read as follows: 


§ 215.11 Special responsibiiities of State 
agencies. 


* * * * * 
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(c) Records and reports: (1) Each State 
agency shall maintain Program records 
as necessary to support the 
reimbursement payments made to child 
care institutions or School Food 
Authorities under § 215.8 and § 215.10 
and the reports submitted to FNS under 
§ 215.11(c)(2). The records may be kept 
in their original form or on microfilm, 
and shall be retained for a period of 
three years after the date of submission 
of the final Financial Status Report for 
the fiscal year, except that if audit 
findings have not been resolved, the 
records shall be retained beyond the 
three-year period as long as required for 
the resolution of the issues raised by the 
audit. 

(2) Each State agency shall submit to 
FNS a final Report of School Program 
Operations (FNS-10) for each month 
which shall be limited to claims 
submitted in accordance with 
§ 215.10(b) and which shall be 
postmarked and/or submitted no later 
than 90 days following the last day of 
the month covered by the report. States 
shall not receive Program funds for any 
month for which the final report is not 
submitted within this time limit unless 
FNS grants an exception. Upward 
adjustments to a State’s report shall not 
be made after 90 days from the month 
covered by the report unless an 
exception is granted by FNS. Downward 
adjustments to a State’s report shall be 
made regardless of when it is 
determined that such adjustments are 
necessary. Any adjustments to a State’s 
report shall be submitted on an 
Adjustment Report for School Program 
Operations (FNS-10). Each State agency 
shall also submit to FNS a quarterly 
Financial Status Report (SF-269) on the 
use of Program funds. Such reports shall 
be postmarked and/or submitted no 
later than 30 days after the end of each 
fiscal year quarter. Obligations shall be 
reported only for the fiscal year in 
which they occur. A final Financial 
Status Report for each fiscal year shall 
be postmarked and/or submitted to FNS 
within 120 days after the end of the 
fiscal year. FNS shall not be responsible 
for reimbursing unpaid program 
obligations reported later than 120 days 
after the close of the fiscal year in which 
they were incurred. 


* * * * * 


5. In § 215.15, the title “Miscellaneous 
provisions.” is revised to read 
“Suspension, termination and grant 
closeout procedures.”; paragraph (d) is 
redesignated as § 215.7, paragraph (e); 
and the balance of the section is revised 
as follows: 
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§ 215.15 Suspension, termination and 
grant closeout procedures. 


Whenever it is determined that a 
State agency has materially failed to 
comply with the provisions of this part, 
FNS may suspend or terminate the 
Program in whole, or in part, or take any 
other action as may be legally available 
and appropriate. A State agency may 
also terminate the Program by mutual 
agreement with FNS. FNS and the State 
agency shall comply with the provisions 
of the Department’s Uniform Federal 
Assistance Regulations, 7 CFR Part 3015, 
Subpart N concerning grant suspension, 
termination and closeout procedures. 
Furthermore, the State agency, or 
FNSRO where applicable, shall apply 
these provisions to suspension or 
termination of the Program in School 
Food Authorities. 


7 * * * * 


PART 220—SCHOOL BREAKFAST 
PROGRAM 


1. In § 220.4, paragraph (d) is removed, 
and paragraph (a) is revised to read as 
follows: 


§ 220.4 Payments to States. 

(a) To the extent funds are available, 
the Secretary shall make breakfast 
assistance payments to each State 
agency for breakfasts served to children 
under the Program. Subject to 
§ 220.13(b)(2), the total of these 
payments for each State for any fiscal 
year shall be limited to the total amount 
of reimbursement payable to eligible 
schools within the State under this part 
for the fiscal year. 


* * * * * 


2. § 220.7, paragraph (e)(7) is revised 
to read as follows: 


§ 220.7 Requirements for participation. 


* * 


(e) 

(7) Submit Claims for Reimbursement 
in accordance with § 220.11 of this part 
and procedures established by the State 
agency, or FNSRO where applicable; 

3. In § 220.11, paragraph (d) is 
removed and reserved and paragraph 
(b) is revised to read as follows: 


§ 220.11 Reimbursement procedures. 
(b) Claims for Reimbursement shall 
include data in sufficient detail to justify 

the reimbursement claimed and to ° 
enable the State agency to provide the 
Reports of School Program Operations 
required under § 220.13(b)(2). The Claim 
for Reimbursement for any month shall 
include only breakfasts served in that 
month except if the first or last month of 


Program operations for any year 
contains 10 operating days or less, such 
month may be added to the Claim for 
Reimbursement for the appropriate 
adjacent month; however, Claims for 
Reimbursement may not combine 
operations occurring in two fiscal years. 
A final Claim for Reimbursement shall 
be postmarked and/or submitted to the 
State agency, or FNSRO where 
applicable, not later than 60 days 
following the last day of the full month 
covered by the claim. State agencies 
may establish shorter deadlines at their 
discretion. Claims not postmarked and/ 
or submitted within 60 days shall not be 
paid unless FNS determines that an 
exception should be granted. The State 
agency, or FNSRO where applicable, 
shall promptly take corrective action 
with respect to any Claim for 
Reimbursement as determined 
necessary through its claim review 
process or otherwise. In taking such 
corrective action, State agencies may 
make upward adjustments on claims 
filed within the 60 day deadline if such 
adjustments are completed within 90 
days of the last day of the claim month 
and are reflected in the final Report of 
School Program Operations (FNS—10) for 
the claim month as required under 

§ 220.13(b)(2). Downward adjustments 
in amounts claimed shall always be 
made regardless of when it is 
determined that such adjustments are 
necessary. Upward adjustments in 
amounts claimed which are not reflected 
in the final FNS-10 for the claim month 
cannot be made unless an exception is 
granted by FNS. 
(d) (Reserved) 


* * 


4. In § 220.13, paragraph (b-1) is 
removed and paragraph (b) is revised to 
read as follows: 


§ 220.13 Special responsibilities of State 
agencies. 


(b) Records and reports: (1) Each State 
agency shall maintain Program records 
as necessary to support the 
reimbursement payments made to 
School Food Authorities under § 220.9 
and the reports submitted to FNS under 
§ 220.13(b)(2). The records may be kept 
in their original form or on microfilm, 
and shall be retained for a period of 
three years after the date of submission 
of the final Financial Status Report for 
the fiscal year, except that if audit 
findings have not been resolved, the 
records shall be retained beyond the 
three-year period as long as required for 
the resolution of the issues raised by the 
audit. 


Each State agency shall submit to FNS 
a final Report of School Program 
Operations (FNS-10) for each month 
which shall be limited to claims 
submitted in accordance with 
§ 220.11(b) and which shall be 
postmarked and/or submitted no later 
than 90 days following the last day of 
the month covered by the report. States 
shall not receive Program funds for any 
month for which the final report is not 
submitted within this time limit unless 
FNS grants an exception. Upward 
adjustments to a State’s report shall not 
be made after 90 days from the month 
covered by the report unless an 
exception is granted by FNS. Downward 
adjustments to a State’s report shall be 
made regardless of when it is 
determined that such adjustments are 
necessary. Any adjustments to a State’s 
report shall be submitted on an 
Adjustment Report for School Program 
Operations (FNS-10A). Each State 
agency shall also submit to FNS a 
quarterly Financial Status Report (SF- 
269) on the use of Program funds. Such 
reports shall be postmarked and/or 
submitted no later than 30 days after the 
end of each fiscal year quarter. 
Obligations shall be reported only for 
the fiscal year in which they occur. A 
final Financial Status Report for each 
fiscal year shall be postmarked and/or 
submitted to FNS within 120 days after 
the end of the fiscal year. "NS shall not 
be responsible for reimbursing unpaid 
Program obligations reported later than 
120 days after the close of the fiscal year 
in which they were incurred. 


* . * * 


5. Section 220.18, previously reserved, 
is added to read as follows: 
“Suspension, termination and grant 
closeout procedures.” 


§ 220.18 Suspension, termination and 
grant closeout 

Whenever it is determined that a 
State agency has materially failed to 
comply with the provisions of this part, 
FNS may suspend or terminate the 
Program in whole, or in part, or take any 
other action as may be legally available 
and appropriate. A State agency may 
also terminate the Program by mutual 
agreement with FNS. FNS and the State 
agency shall comply with the provisions 
of the Department's Uniform Federal 
Assistance Regulations, 7 CFR Part 3015, 
Subpart N concerning grant suspension, 
termination and closeout procedures. 
Furthermore, the State agency or 
FNSRO where applicable, shall apply 
these provisions to suspension or 
termination of the Program in School 
Food Authorities. 





§ 220.20 [Removed] 


§ 220.21- [Redesignated as § 220.20] 
6. Section 220.20 is removed and 
§ 220.21 is redesignated as § 220.20. 


PART 235—STATE ADMINISTRATIVE 
EXPENSE FUNDS 


1. In § 235.7, the first sentence of 
eo (b) is removed and the 
ollowing language is added at the 
beginning of the paragraph: 


$235.7 Records and reports. 


(b) Each State agency shall submit to 
FNS a quarterly Financial Status Report 
(SF-269) on the use of State 
administrative expense funds provided 
for each fiscal year under this part. 
Reports shall be postmarked and/or 
submitted to FNS no later than 30 days 
after the end of each quarter of the fiscal 
year and, in case of funds carried over 
under § 235.4({c) of this part, each 
quarter of the following fiscal year until 
all such funds have been obligated and 
expended. Obligations shall be reported 
for the fiscal year in which they occur. 
Each State agency shall submit a final 
Financial Status Report for each fiscal 
year’s State administrative expense 
funds. This report shall be postmarked 
and/or submitted to FNS no later than 
30 days after the end of the fiscal year 
following the fiscal year for which the 
funds were initially made available. 


e**2* 


* * * * * 


2. In § 235.11, paragraph (b)(1) is 
amended by adding the words “and in 
Parts 210, 215, 220 and 226 of this title.” 
to the end of the paragraph, paragraphs 
(d) and (e) are redesignated (e) and (f), 
respectively, and a new paragraph (d) is 
added as follows: 


§ 235.11 Other provisions. 
* * * * * 


(d) In taking any action under 
paragraph (b) or (c) of this section, FNS 
and the State agency shall comply with 
the provisions of the Department's 
Uniform Federal Assistance 
Regulations, 7 CFR Part 3015 Subpart N 
concerning grant suspension, 
termination and closeout procedures. 
(Catalog of Federal Domestic Assistance Nos. 
10.553, 10.555, 10.556 and 10.560) 

(42 U.S.C. 1779) 
Dated: September 20, 1983. 
Robert E. Leard, 
Administrator, Food and Nutrition Service. 
[FR Doc. 83-26152 Filed 9-23-83; 8:45 am} 
BILLING CODE 3410-30-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 

21 CFR Parts 211, 700 and 800 

[Docket Nos. 82N-0330 and 82N-0332] 

Ti 

Requirements; Stay of Retail 
Level Effective Date and Request for 
Comments, Data, and information 
Correction 


In FR Doc. 83-25294 beginning on page 
41601 in the issue of Friday, September 
16, 1983, make the following correction 
in column two, SUPPLEMENTARY 
INFORMATION lines eight and nine: 

“(21 CFR 700.250).” should read “(21 
CFR 700.25).” 


BILLING CODE 1505-01-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 

[LR-203-78] 


Disallowance of Deductions for 
Expenditures Incurred With Respect to 


| Facilities Used in Connection With 


Entertainment 
AGENCY: Internal Revenue Service. 


ACTION: Notice of proposed rulemaking. 
" SUMMARY: This document contains 


proposed Income Tax Regulations 


' relating to the disallowance of 


deductions for expenditures incurred 
with respect to facilities, other than 
clubs, used in connection with 
entertainment. Changes to the 
applicable tax law were made by the 
Revenue Act of 1978 and the Technical 
Corrections Act of 1979. The regulations 
would provide the necessary guidance 
to the public to comply with the law. 
DATES: Written comments and requests 
for a public hearing must be delivered or 
mailed by November 22, 1983. The 
amendments are proposed to be 
effective for expenses paid or incurred 
after December 31, 1978. 

ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-203-78), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Donald W. Stevenson of the Legislation 
and Regulations Division. Office of the 
Chief Counsel, Internal Revenue 
Service, 

1111 Constitution Avenue, NW., 
Washington, D.C. 20224 (Attention: 
CC:LR:T) (202-566-3297). 
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Background 

This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
section 274(a) of the Internal Revenue 
Code of 1954. These amendments are 
proposed to conform the regulations to 
the amendments made to section 274(a) 
by section 361 of the Revenue Act of 
1978 (92 Stat. 2847) and section 
103(a)(10) of the Technical Corrections 
Act of 1979 (94 Stat. 212). The 
amendments are to be issued under the 
authority contained in section 7805 of 
the Internal Revenue Code of 1954 (68A 
Stat. 917; 26 U.S.C. 7805). 


Disallowance of Deduction 


Any expenditure paid or incurred 
before January 1, 1979, with respect to a 
facility, or paid or incurred at any time 
with respect to a club, used in 
connection with entertainment is not 
deductible unless the taxpayer 
establishes that the taxpayer's use of 
the facility was primarily for the 
furtherance of the taxpayer's trade or 
business and that the item was directly 
related to the active conduct of the trade 
or business. 

The proposed regulations amend 
paragraphs (a)(2) and (e)(1) of § 1.274-2 
to deny a deduction for expenditures 
paid or incurred after December 31, 1978 
with respect to a facility other than a 
club, used in connection with 
entertainment. Expenditures paid or 
incurred with respect to clubs are not 
affected by the proposed amendments. 


Comments and Requests for a Public 
Hearing 


Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably seven copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 


’ Drafting Information 


The principal author of these 
proposed regulations was Donald W. 
Stevenson of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
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developing the regulation, both on 
matters of substance and style. 


List of Subjects in 26 CFR Parts 1.61—-1— 
1.281-4 


Income taxes, Tax deductions, Tax 
exemptions, Taxable income. 


Proposed amendments to the regulations 


The proposed amendments to 26 CFR 
Part 1 are as follows: 


Income Taxes 
(26 CFR Part 1) 
Paragraph 1. 


Section 1.274-2 is amended by revising 
paragraph (a)(2), by revising paragraph 
(a)(3)(iii), by revising the heading of 
paragraph (e), and by revising paragraph 
(e)(1). The amended and revised 
provisions read as follows: 


§ 1.274-2 Disallowance of deductions for 
certain expenses for entertainment, 
amusement, or recreation. 

(a) General rules. * * * 

(2) Entertainment facilities—{i) 
Expenditures paid or incurred after 
December 31, 1978, and not with respect 
to a club. Except as provided in this 
section with respect to a club, no 
deduction otherwise allowable under 
chapter 1 of the Code shall be allowed 
for any expenditure paid or incurred 
after December 31, 1978, with respect to 
a facility used in connection with 
entertainment. 

(ii) Expenditures paid or incurred 
before January 1, 1979, or with respect 
to a club. Except as provided in this 
section, no deduction otherwise 
allowable under chapter 1 of the Code 
shall be allowed for any expenditure 
paid or incurred before January 1, 1979, 
with respect to a facility used in 
connection with entertainment or at any 
time with respect to a club used in 
connection with entertainment, unless 
the taxpayer establishes— 

(a) That the facility or club was used 
primarily for the furtherance of the 
taxpayer's trade or business, and 

(b) That the expenditure was directly 

related to the active conduct of that 
trade or business. 
The deduction shall not exceed the 
portion of the expenditure directly 
related to the active conduct of the 
taxpayer's trade or business. 

(3) Cross references. 

(iii) “Expenditures paid or incurred 
before January 1, 1979, with respect to 
entertainment facilities or at any time 
with respect to clubs”, see paragraph (e) 
of this section, and 

(e) Expenditures paid or incurred 
before January 1, 1979, with respect to 


entertainment facilities or any time with 
respect to clubs—(1) In general. Any 
expenditure paid or incurred before 
January 1, 1979, with respect to a 
facility, or paid or incurred at anytime 
with respect to a club, used in 
connection with entertainment shall not 
be allowed as a deduction except to the 
extent it meets the requirements of 
paragraph (a)(2)(ii) of this section. 


* * * * 


Par. 2. Section 1.274—5(c)(6)(iii) is 
amended by revising the first two 
sentences thereof to read as follows: 


§1.274-5 Substantiation requirements. 


* * * * * 


(c) Rules for substantiation. * * * 

(6) Special rules. * * * 

(iii) Primary use of a facility. Section 
274(a)(1)(B) and (2)(C) deny a deduction 
for any expenditure paid or incurred 
before January 1, 1979, with respect to a 
facility, or paid or incurred at any time 
with respect to a club, used in 
connection with an entertainment 
activity unless the taxpayer establishes 
that the facility (including a club) was 
used primarily for the furtherance of his 
trade or business. A determination 
whether a facility before January 1, 1979, 
or a club at any time was used primarily 
for the furtherance of the taxpayer’s 
trade or business will depend upon the 
facts and circumstances of each 
oase °° "=" 


* * * * * 


Par. 3. Section 1.2746 is revised to 
read as follows: 


§1.274-6 Expenditures deductible without 
regard to trade or business or other 
income producing activity. 

The provisions of §§ 1.274—1 through 
1.274-5, inclusive, do not apply to any 
deduction allowable to the taxpayer 
without regard to its connection with the 
taxpayer's trade or business or other 
income producing activity. Examples of 
such items are interest, taxes such as 
real property taxes, and casualty losses. 
Thus, if a taxpayer owned a fishing 
camp, the taxpayer could still deduct 
mortgage interest and real property 
taxes in full even if deductions for its 
use are not allowable under section 
274(a) and § 1.274~2. In the case of a 
taxpayer which is not an individual, the 
provisions of this section shall be 
applied as if it were an individual. Thus, 
if a corporation sustains a casualty loss 
on an entertainment facility used in its 
trade or business, it could deduct the 
loss even though deductions for the use 
of the facility are not allowable. 

Par. 4. Section 1.274—8 is revised to 
read as follows: : 


§1.274-8 Effective date. 

Except as provided in § 1.274-2(a) and 
(e), $§ 1.274-1 through 1.274~7 apply 
with respect to taxable years ending 
after December 31, 1962, but only in 
respect of periods after such date. 
Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 
[FR Doc 83-2607 Filed 9-23-83; 8:45 am] 
BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 81 


[A-5-FRL 2440-5] 


AGENCY: Environmental Protection 
Agency (USEPA). 

ACTION: Proposed rulemaking; 
correction. 


SUMMARY: This notice provides 
additional information which should 
have been contained in the proposed 
rulemaking portions of Peoria and 
Tazewell Counties attainment for the 
pollutant sulfur dioxide. This proposed 
rulemaking was published in the 
September 1, 1983, Federal Register (48 
FR 39655). 

FOR FURTHER INFORMATION CONTACT: 
Randolph O. Cano, Regulatory Analysis 
Section, Air and Radiation Branch, 
Environmental Protection Agency, 
Region V, Chicago, Illinois, (312) 886- 
6035. 


Correction 


On Page 39355 of the September 1, 
1983, Federal Register in the first column 
no date was provided for the close of 
the public comment period. In particular, 
prior to the section on addresses the 
following section should have been 
inserted. 


DATE: Comments on this SIP revision 
and on the proposed USEPA action must 
be received by October 3, 1983. 

Due to this omission, the public 
comment period on the proposed 
redesignation is extended 15 days from 
the date of this Federal Register notice. 
Public comments on this revision and on 
the proposed USEPA action must be 
received by October 11, 1983. 

Comments on this proposed 
redesignation should be addressed to: 
Gary Gulezian, Chief, Regulatory 
Analysis Section, Air and Radiation 
Branch, USEPA Region V, 230 South 
Dearborn Street, Chicago, Illinois 60604. 





Dated: September 15, 1983. 
Robert Springer, 
Acting Regional Administrator. 
[FR Doc. 83-26128 Filed 9-23-83; 8:45 am] 


In FR Doc. 83-17729 beginning on page 
30706 in the issue for Tuesday, July 5, 
1983, make the following correction. 

On page 30712, in the table, the 
elevation for “Beaver Dam Lake” under 
Wisconsin, now reading “73” should 
read “873”. 

BILLING CODE 1505-01-M 


FR Doc. 83-25121 was published on 
page 41421 in the issue of Thursday, 
September 15, 1983. The document 
dismissed a proposal to assign UHF 
television Channel 44 to Anchorage, 
Alaska. It was published in the Rules 
section of the Federal Register. It should 
have appeared in the Proposed Rules 
section. 


BILLING CODE: 1505-01-M 


47 CFR Part 73 
[MM Docket No. 83-79; RM-4282] 


TV Broadcast Stations in Fairbanks, 
Alaska; Changes Made in Table of 
Assignments 


Correction 


FR Doc. 83-25122 was published on 
page 41422 in the issue of Thurday, 
September 15, 1983. The document 
dismissed a proposal to assign UHF 
television Channel 30 to Fairbanks, 
Alaska. It was published in the Rules 
section of the Federal Register. It should 


have appeared in the Proposed Rules 
section. 


BILLING CODE 1505-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 655 


Atlantic Mackerel; Squid, and 
Butterfish Fisheries 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of-availability of fishery 
management plan amendment and 
request for comments. 


summary: NOAA issues this notice that 


the Mid-Atlantic Fishery Management 
Council has submitted Amendment 1 to 
the fishery management plan for the 
Atlantic Mackerel, Squid, and Butterfish 
Fisheries of the Northeast Region for 
review by the Secretary of Commerce 
and is requesting comments from the 
public. Copies of the amendment may be 
obtained from the address below. 


DATE: Comments on the amendment 


. should be submitted on or before 


December 2, 1983. 


AppRrEss: All comments should be sent 
to Salvatore A. Testaverde, Plan 
Coordinator, National Marine Fisheries 
Service, State Fish Pier, Gloucester, 
Massachusetts, 01930-3097. Mark the 
outside of the envelope, “Comments on 
Amendment 1.” Copies of Amendment 1 
are available upon request from Mr. 
John C. Bryson, Executive Director, Mid- 
Atlantic Fishery Management Council, 
Room 2115, Federal Building, 300 South 
New Street, Dover, Delaware 19901. 
FOR FURTHER INFORMATION CONTACT: 
Salvatore A. Testaverde, Plan 
Coordinator, 617-281-3600, extension 
273. 


SUPPLEMENTARY INFORMATION: The 
Magnuson Fishery Conservation and 
Management Act (16 U.S.C. 1801 et seg.) 
requires that each regional fishery 
management council submit any fishery 
management plan amendment it 
prepares to the Secretary of Commerce 
(Secretary) for review and approval or 
disapproval. This act also requires that 
the Secretary, upon receiving the plan or 
amendment, must immediately publish a 
notice that the plan or amendment is 
available for public review and 
comment. The Secretary will consider 
the public comments in determining 
whether to approve the plan or plan 
amendment. 
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Implementing Amendment 1 will (1) 
Allow the Northeast Regional Director, 
in consultation with the Mid-Atlantic 
Fishery Management Council, to adjust 
the squid optimum yields at any time 
during the year, and (2) revise the 
Atlantic mackerel natural mortality rate 
to reflect recent scientific data. These 
revisions will improve the 
administration and efficiency of the 
management measures for the Atlantic 
mackerel and squid fisheries. 

Proposed regulations, based on this 
amendment will be published within 30 
days. 


List of Subjects in 50 CFR Part 655 


Fisheries, Reporting and 
recordkeeping requirements. 
(16 U.S.C. 1801 et seg.) 

Dated: September 20, 1983. 
Carmen J. Blondin, 
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 
[FR Doc. 83-2611 Filed 9-21-83; 2:59 pm] 
BILLING CODE 3510-22-M 


50 CFR Part 661 


Western Pacific Spiny Lobster 
Fisheries 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice of availability of fishery 
management plan amendment and 
request for comments. 


summary: NOAA issues this notice that 
the Western Pacific Fishery 
Management Council has submitted 
Amendment 2 to the fishery 
management plan for the Spiny Lobster 
Fisheries of the Western Pacific Region 
for review by the Secretary of 
Commerce and is requesting comments 
from the public. Copies of the 
amendment may be obtained from the 
address below. 


DATE: Comments on the amendment 
should be submitted on or before 
December 2, 1983. 


appress: All comments should be sent 
to Floyd S. Anders, Jr., Acting Regional 
Director, National Marine Fisheries 
Service, Southwest Region, 300 South 
Ferry Street, Room 2016, Terminal 
Island, California 90731. 

Copies of the amendment are 
available upon request from Kitty 
Simonds, Executive Director, Western 
Pacific Fishery Management Council, 
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1164 Bishop Street, Suite 1506, Honolulu, 
Hawaii 96813, 808-523-1368. 


FOR FURTHER INFORMATION CONTACT: 
James J. Morgan (NMFS Regional plan 
coordinator), 213-548-2518. 


SUPPLEMENTARY INFORMATION: The 
Magnuson Fishery Conservation and 
Management Act (16 U.S.C. 1801 et seq.) 
requires that each regional fishery 
management council submit any fishery 
management plan or plan amendment it 
prepares to the Secretary of Commerce 
(Secretary) for review and approval or 
disapproval. This act also requires that 


the Secretary, upon receiving the plan or 
amendment, must immediately publish a 
notice that the plan or amendment is 
available for public review and 
comment. The Secretary will consider 
the public comments in determining 
whether to approve the plan or plan 
amendment. 

The amendment proposes measures 
for managing the domestic commercial 
fisheries for spiny lobster in the fishery 
conservation zone off of the 
Northwestern Hawaiian Islands. 


Proposed regulations, based on this 
amendment will be published within 30 
days. 

List of Subjects in 50 CFR Part 661 

Fisheries, Fishing, Indians, Reporting 
and recordkeeping requirements. 

(16 U.S.C. 1801 ef seq.) 
Dated: September 20, 1983. 
Carmen J. Blondin, 
Deputy Assistant Administrator for Fisheries 


Resource Management, National Marine 
Fisheries Service. 


[FR Doc. 83.-26112 Filed 9-21-83; 2:59 pm] 
BILLING CODE 3510-22-M 





the FEDERAL REGISTER 


DEPARTMENT OF AGRICULTURE 
Forest Service 


ie 
for Targhee National Forest, 


This Notice revises a previously 
issued Notice of Intent published in the 
Federal Register dated December 11, 

1981. 

This Notice is being issued because 36 
CFR 219.17 is being revised to allow the 
reevaluation of roadless areas during 
the Forest planning process. Public 
participation in the reevaluation permits 
data collection and analysis activities to 
proceed pending release of the final 
regulations. 

The results of the reevaluation of 
roadless areas will be included in the 
Environmental Impact Statement and 
Targhee National Forest Land and 
Resource Management Plan. 

The first steps involving initial 
inventcry and analysis of the 
management situation have been 
completed, The scoping for the roadless 
area reevaluation portion of the land 
management planning process will begin 
by explaining the roadless area 
reevaluation to all interested 
individuals. Comments will be received 
until November 1, 1983. 

Detailed information on the roadless 
areas and reevalution processes will be 
available for individuals and 
organizations requesting the 
information. In addition, there will be an 
open house November 17, 1983, from 
9:00 a.m. to 8:00 p.m. at the Palisades 
Ranger District Office, Beeches Corner, 
Idaho Falls, Idaho 83445 to further 
explain, discuss, and gather information 
about the roadless areas and 
reevaluation process. 


The supplement to the Draft 
Environmental Impact Statement and 
proposed Land and Resource 
Management Plan for the Targhee 
National Forest are scheduled for 
review by May 15, 1984. The final 
documents are scheduled for filing with 
the Environmental Protection Agency in 
November 15, 1984. 

During the reevaluation process, 
current management and protection 
policies and activities in the roadless 
areas will be continued. Wilderness 
values will be protected in the areas 
recommended in RARE II for 
Wilderness, and management for other 
uses will continue in areas 
recommended for non-Wilderness. 

J. S. Tixier, Regional Forester, 
Intermountain Region, USDA Forest 
Service, is the responsible official for 
the Forest Management Plan and 
Environmental Impact Statement. John 
Burns, Targhee Forest Supervisor, is 
responsible for preparation of the Forest 
Plan and Environmental Impact 
Statement. 

Written comments, suggestions, and/ 
or requests for information during this 
process should be sent to John E. Burns 
Forest Supervisor, Attention Robert G. 
Williams, Forest Planner, Targhee 
National Forest, P. O. Box 208, St. 
Anthony, Idaho 83445, phone (208) 624— 
3151. 


Dated: September 17, 1983. 
Richard K. Griswold, 
Director, Planning and Budget. 
[FR Doc. 83-26102 Filed 9-23-83;-8:45 am] 
BILLING CODE 3410-11-M 


Land and Resource Management Pian 
for Wasatch-Cache National Forest, 
Wasatch, Summit, Cache, Rich, Box 
Elder, Duchesne, Weber, Morgan, 
Davis, Sait Lake, and Tooele Counties, 
Utah; and Uinta County, Wyoming; 
Revised Notice of Intent To Prepare an 
Environmental impact Statement 


This Notice revises a previously 
issued Notice of Intent published in the 
Federal Register dated November 20, 
1980, page 76620. 

This Notice is being issued because 36 
CFR 219.17 is being revised to allow the 
reevaluation of roadless areas during 
the Forest planning process. Public 
participation in the reevaluation permits 
data collection and analysis activities to 
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proceed pending release of the final 
regulations. 

The results of the reevaluation of 
roadless areas will be included in the 
Environmental Impact Statement and 
Wasatch-Cache National Forest Land 
and Resource Management Plan. 

The first steps involving initial 
mapping and describing the roadless 
areas have been completed. The scoping 
for the roadless area reevaluation 
portion of the land management 
planning process will be initiated by 
explaining the roadless area 
reevaluation to all individuals interested 
and wanting to become involved in 
planning process for the Forest. 
Significant issues relating to 
reevaluation will be identified and 
included with those issues already 
identified for the Forest. 

Detailed information on the roadless 
areas and reevaluation processes will be 
available for individuals and 
organizations requesting the 
information. In addition, there will be 
briefing meetings held during October at 
locations throughout the Forest to 
further explain, discuss, and gather © 
information about the roadless areas 
and reevaluation process. 

The Wasatch-Cache National Forest 
Plan will select from a range of 
alternatives which will include at least: 

(1) The “no-action” alternative, which 
represents continuation of present levels 
of activity. 

(2) One or more alternatives which 
represent levels of activity that will 
result in elimination of all backlogs of 
needed treatment for restoration of 
renewable resources and ensure that a 
major portion of planning intensive 
multiple-use and sustained-yield 
management procedures are operating 
on an environmentally sound basis. 

(3) One or more alternatives 
formulated to resolve the identified 
major public issues and management 
concerns, including roadless areas. 

The Draft Environmental Impact 
Statement and proposed Land and 
Resource Management Plan for the 
Wasatch-Cache National Forest are 
scheduled for a draft review by 
September 1985. The final documents 
are scheduled for filing with the 
Environmental Protection Agency in 
April 1986. 

During the reevaluation process, 
current management and protection 
policies and activities in the roadless 
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areas will be continued. Wilderness 
values will be protected in the areas 
recommended in RARE II for 
Wilderness, and management for other 
uses will continue in areas 
recommended for non-Wilderness. 

J. S. Tixier, Regional Forester, 
Intermountain Region, USDA Forest 
Service, is the responsible official for 
the Forest Management Plan and 
Environmental Impact Statement. Arthur 
J. Carroll, Forest Supervisor, is 
responsible for preparation of the Forest 
Plan and Environmental Impact 
Statement. 

Written comments, suggestions, and/ 
or requests for information during this 
process should be sent to Neil 
Hunsaker, Forest Planner, Wasatch- 
Cache National Forest, 8226 Federal 
Building, 125 South State Street, Salt 
Lake City, Utah 84138, phone (801) 524— 
5188. 


Dated: September 17, 1983. 
Richard R. Griswold, 
Director, Planning and Budget. 


[FR Doc. 83-26101 Filed 9-23-83; 8:45 am] 
BILLING CODE 3410-11-M 


Rural Electrification Administration 


Dairyland Power Cooperative; Finding 
of No Significant Impact 


AGENCY: Rural Electrification 
Administration, USDA. 


ACTION: Finding of No Significant 
Impact. 


SUMMARY: REA has made a Finding of 
No Significant Impact concerning the 
construction and operation of several 
projects in Grant and Crawford 
Counties, Wisconsin, proposed by 
Dairyland Power Cooperative, 
(Dairyland) of La Crosse, Wisconsin. 
These projects are 69 kV transmission 
lines 66 kilometers (41 miles), 8 
kilometers (5 miles), and 3 kilometers (2 
miles) long and the rebuilding of a 
distribution substation. Dairyland plans 
to request financing assistance from 
REA for the 66 and 8 kilometer lines and 
the substation. The 3 kilometer line 
would be financed by the Grant Electric 
Cooperative of Lancaster, Wisconsin. 


CIVIL AERONAUTICS BOARD 


FOR FURTHER INFORMATION CONTACT: 
Copies of REA’s Finding of No 
Significant Impact and Environmental 
Assessment (EA) and Dairyland’s 
Borrower's Enviromental Report (BER) 
may be obtained at the Office of the 
Director, North Central Area-Electric, 
Room 0230, South Agriculture Building, 
Washington, D.C. 20250, telephone (202) 
382-1400, or the Dairyland Power 
Cooperative, P.O. Box 817, 2615 East 
Avenue, South, La Crosse, Wisconsin 
54601, telephone (608) 788-4000. 


SUPPLEMENTARY INFORMATION: REA’s 
Finding of No Significant Impact 
incorporates REA’s EA and Dairyland’s 
BER. REA’s independent evaluation of 
the proposed projects concludes that 
approval of the projects would not be a 
major Federal action that would 
significantly affect the quality of the 
human environment. 

Alternatives discussed in the EA are 
no action and alternative transmission 
routes and substation sites. The no 
action alternative would require no new 
construction, but would do nothing to 
alleviate inadequate power supply and 
low voltage problems. The alternative 
routes and substation sites investigated 
were in Grant and Crawford Counties. 
The reason for proposing the one 
transmission line route as the more 
environmentally acceptable route is that 
it would be located in an existing 
cleared right-of-way. Alternative routes 
outside of the cleared right-of-way were 
investigated and judged impractical 
because of the increased environmental 
impacts. Each of the alternative routes 
would cross many stream beds, 
floodplains and the Wisconsin River 
and its associated wetlands and 
floodplains. REA has determined that 
there is no practicable alternative to 
crossing these areas. The proposed 
projects are acceptable alternatives 
because they would avoid, to the extent 
practicable, cultural resources, 
important farmland, and threatened and 
endangered species and critical habitat, 
wetlands, and floodplains. 

This program is listed in the Catalog 
of Federal Domestic Assistance as 
10.850 — Rural Electrification Loans and 
Loan Guarantees. 


Dated: September 16, 1983. 
Jack Van Mark, 
Acting Administrator. 
[FR Doc. 83-26153 Filed 9-23-83; 8:45 am] 
BILLING CODE 3410-15-™ 


ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 


Committee on Judicial Review; Public 
Meeting 


Pursuant to the Federal Advisory 
Committee Act (Pub. L. No. 92-463), 
notice is hereby given of a meeting of 
the Committee on Judicial Review of the 
Administrative Conference of the United 
States, to be held at 2:30 p.m. on Friday, 
October 14, 1983, at Cadwalader, 
Wickersham & Taft, 7th floor conference 
room, 1333 New Hampshire Avenue, 
NW., Washington, D.C. 

The committee will meet to discuss 
two projects in progress: Professor 
Robert Anthony’s study of International 
Trade Commission release of 
confidential information under 
protective order in antidumping and 
countervailing duty proceedings, and 
Professor Christopher Osakwe’s study 
of the scope of judicial review of 
administrative agency actions. 

Attendance is open to the interested 
public, but limited to the space 
available. Persons wishing to attend 
should notify the Office of the Chairman 
of the Administrative Conference at 
least two days in advance. The 
committee chairman, if he deems it 
appropriate, may permit members of the 
public to present oral statements at the 
meeting; any member of the public may 
file a written statement with the 
committee before, during or after the 
meeting. 

For further information concerning 
this meeting contact Mary Candace 
Fowler, Office of the Chairman, 
Administrative Conference of the United 
States, 2120 L Street, NW., Suite 500, 
Washington, D.C. (Telephone: 202-254— 
7065.) Minutes of the meeting will be 
available on request. 

Richard K. Berg, 

General Counsel. 

September 21, 1983. 

[FR Doc. 83-26155 Filed 9-23-83; 8:45 am] 
BILLING CODE 6110-01-M 


Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits Filed; Week Ended September 16, 1983 


Subpart Q Applications 


The due date for answers, conforming application, or motions to modify scope are set forth below for each application. 
Following the answer period the board may process the application by expedited procedures. Such procedures may consist of 
the adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings. 





Inc., c/o Stephen A. Alterman, 1050 


Seventeenth Street, NW., 12th Floor, Washington, D.C. 20036. 
iissiis beteete nieaiams teal penmtneeh te tnaatlibs Get at ey as anne Qutapert Gh ob Gee tanede Precedons! 


, requests a certificate 


of Public Convenience and necessity authorizing it to provide scheduled, large aircraft service between Honolulu, Hawaii and Vancouver, British Columbia, 
Canada. 


| Conforming Applications, Motions to 
Hawaiian Pacific Airlines, inc., oy reir Roberts, Verner, Liipfert, Sernhard 
Application 


ae Answers may be filed by October 11, 1983. 


and McPherson, 1660 L Street, Suite 1100, Washington, D.C. 20036. 


of Hawaiian Pacific Airlines, inc. sche eo MGaMSEGaaN Gl ole taken betmod © of Go Sasrte oneiewd lasaium mueite o entieite a 
earn ce eee Senne war een SnNy Sp SSIES SNRNERREES Cleveland, 


Kansas City, Los 
Scope and Answers may be filed by October 11, 1983. 


property and mail between Honolulu and Boston, Cincinnati, 
Angeles, Minneapolis-St. Paul, New York, Philadelphia, Pittsburgh, and Washington. Conforming 


Company, Ltd., c/o Harry A. Bowen, Bowen & Atkin, Suite 350, 2020 K Street, NW., Washington, D.C. 20006. Application of Caribbean Air 
Company, Ltd. Pursuant to Section 402 of the Act and Subpart Q of the Board's Procedural Regulations requests authority to engage in non- 


; Dominica; Grenada; Guadeloupe; ; St Kitts; St. 


Sraraiiiecauilr tes acedos teenie octet Minne tee ae emcee eatin ix wemetitg tn GaPigén ex Dadiead one Wikia, then applicant 
requests permission to operate flights Miami-Belize and Miami-Dominican Republic on a turn around basis, i.e., round trip flights carrying individually 


cargo between these points without such flights 


Originating or terminating at a point in Barbados or Trinidad and Tobago; and 


(c) Cargo charters in foreign air transportation between points other than those authorized in (a). 
Answers may be filed by October 13, 1963. 


41655 


Supplement to the Application of Alaska International, Air, Inc. pursuant to Order 83-9-38. 
Se ae eee 1963. 


Alaska international Air, inc., c/o James T. Lioyd, Gydeman, Mason, Burzio & Lioyd, 1220 19th Street, NW., Washington, D.C. 20036. 





Phyllis T. Kaylor, 

Secretary. 

[FR Doc. 83-26209 Filed 9-23-83; 8:45 am] 
BILLING CODE 6320-01-M 


Fitness Determination; Air Molokai- 
Tropic Airlines 


AGENCY: Civil Aeronautics Board. 


ACTION: Notice of Commuter Air Carrier 
Fitness Determination—Order 83-39-87, 
Order to Show Cause. 


SUMMARY: The Board is proposing to 


find that Air Molokai, Ltd. d/b/a Air 
Molokai-Tropic Airlines is fit, willing, 
and able to provide commuter air carrier 
service under section 419(c)(2) of the 
Federal Aviation Act, as amended, and 
that the aircraft used in this service 
conform to applicable safety standards. 
The complete text of this order is 
available, as noted below. 

DATES: Responses: All interested 
persons wishing to respond to the 
Board's tentative fitness determination 
shall serve their responses on all 
persons listed below no later than 
October 7, 1983, together with a 
summary of the testimony, statistical 
data, and other material relied upon to 
support the allegations. 

ADDRESSES: Responses or additional 
data should be filed with the Special 
Authorities Division, Room 915, Civil 
Aeronautics Board, Washington, D.C. 
20428, and with all persons listed in 
Attachment A to the order. 

FOR FURTHER INFORMATION CONTACT: 
Carolyn S. Kramp, Bureau of Domestic 


Aviation, Civil Aeronautics Board, 1825 
Connecticut Avenue, NW., Washington, 
D.C. 20428 (202) 673-5919. 
SUPPLEMENTARY INFORMATION: The 
complete text of Order 83-9-87 is 
available from the Distribution Section, 
Room 100, 1825 Connecticut Avenue, 
NW., Washington, D.C. 20428. Persons 
outside the metropolitan area may send 
a postcard request for Order 83-9-87 to 
that address. 

By the Civil Aeronautics Board: September 
20, 1983. 


Phyllis T. Kaylor, 
Secretary. 


[FR Doc. 83-26208 Filed 9-23-83; 8:45 am] 
BILLING CODE 6320-01-M 


[Docket 40813] 


Regent Air Corp. Fitness investigation; 
Hearing 


Notice is hereby given the hearing in 
the above-entitled matter is assigned to 
commence on October 24, 1983, at 10:00 
a.m. (local time), in Room 1027, 
Universal Building, 1825 Connecticut 
Avenue, NW., Washington, D.C., before 
the undersigned administrative law 
judge. 

Dated at Washington, D.C., September 20, 
1983. 

John M. Vittone, 
Administrative Law Judge. 

[FR Doc. 83-26207 Filed 9-23-83; 8:45 am] 
BILLING CODE 6320-01-M 


DEPARTMENT OF COMMERCE 


International Trade Administration 


[A-122-050] 


Pig Iron From Canada; Final Results of 
Administrative Review of Antidumping 
Finding 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of Final Results of 
Administrative Review of Antidumping 
Finding. 

SUMMARY: On April 20, 1983, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping finding on pig 
iron from Canada. The review covers 
the six known manufacturers and/or 
exporters of this merchandise to the 
United States and the period July 1, 1981 
through June 30, 1982. 


We gave interested parties an 
opportunity to comment on the 
preliminary results. One exporter 
submitted a comment. Based on our 
analysis of the comment, we have 
determined that no dumping margins 
exist for that firm. The final results of 
review for the other five firms remain 
unchanged from the preliminary results. 
EFFECTIVE DATE: September 26, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Cynthia C. Connell or Susan M. 
Crawford, Office of Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
D.C. 20230, telephone: (202) 377-2923. 
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SUPPLEMENTARY INFORMATION: 
Background 


On April 20, 1983, the Department of 
Commerce (“the Department”) 
published in the Federal Register (48 FR 
16930) the preliminary results of its last 
administrative review of the 
antidumping finding on pig iron from 
Canada (36 FR 13780, July 24, 1971). The 
Department has now completed that 
administrative review. 


Scope of the Review 


Imports covered by the review are 
shipments of pig iron, which is used in 
steel production and in the iron foundry 
industry for making iron castings such 
as pipe, automobile castings, and 
machine parts. Such merchandise is 
currently classifiable under items 
606.1300 and 606.1500 of the Tariff 
Schedules of the United States 
Annotated. 

The review covers the six known 
manufacturers and/or exporters of 
Canadian pig iron to the United States 
and the period July 1, 1981 through June 
30, 1982. 


Analysis of Comments Received 


We invited interested parties to 
comment on our preliminary results. We 
received a comment from one exporter, 
Stelco, Inc. 

Comment: Stelco claims that it 
reported an erroneous freight rate on 
some shipments made during the review 
period. Stelco argues that if the 
Department applies the correct freight 
rate, no dumping margins would exist on 
those shipments. 

Department’s Position: We accepted 
Stelco’s corrected freight rates, 
reviewed our analysis, and found that 
no dumping margins exist for those 
shipments. 


Final Results of the Review 


As a result of our analysis of the 
comment received, we determine that 
the following margins exist for the 
period July 1, 1981 through June 30, 1982: 


Manufacturer/Exporter Margin 


Abex Industries Limited......... 
Algoma Stee! Corporation, Lt 


1 No shipments during the period. 


The Department shall instruct the 
Customs Service not to assess 
antidumping duties on entries of 
Canadian pig iron with purchase dates 
during the time period involved. 

Further, as provided for by § 353.48(b) 
of the Commerce Regulations, a cash 


deposit of estimated antidumping duties 
based upon the above margins shall be 
required on all shipments of Canadian 
pig iron from these firms entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. No cash 
deposit shall be required for any future 
shipment from a new exporter not 
covered in this or prior reviews, whose 
first shipments occurred after June 30, 
1982 and who is unrelated to any 
reviewed firm. These deposit 
requirements will remain in effect until 
publication of the final results of the 
next administrative review. The 
Department intends to begin 
immediately the next administrative 
review. 

The Department encourages 
interested parties to review the public 
record and submit applications for 
protective orders, if desired, as early as 
possible after the Department's receipt 
of the information during the next 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act of 1930 (19 U.S.C. 
1675(a)(1)) and § 353.53 of the Commerce 
Regulations (19 CFR 353.53). 

Alan F. Holmer, 

Deputy Assistant Secretary for Import 
Administration. 

(FR Doc. 83-26192 Filed 9-23-83; 8:45 am] 
BILLING CODE 3510-25-M 


[A-337-001] 


Sodium Nitrate From Chile; Correction 
to Notice of Early Determination of 
Antidumping Duty 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of Correction to Notice 
of Early Determination of Antidumping 
Duty. 


SUMMARY: On August 24, 1983, the 
Department of Commerce published a 
notice of early determination of 
antidumping duty on sodium nitrate 
from Chile (48 FR 38527-38528). 

Due to a clerical error, that notice 
incorrectly gave 2.05 percent as the 
margin and estimated antidumping duty 
cash deposit rate for the one known 
exporter, Sociedad Quimica y Minera de 
Chile S.A. The correct rate is 1.41 
percent. 

EFFECTIVE DATE: September 26, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Linda L. Pasden or Susan M. Crawford, 


Office of Compliance, International 
Trade Administration, U.S. Department 


of Commerce, Washington, D.C. 20230, 
telephone: (202) 377-5255/1130. 

Alan F. Holmer, 

Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 83-26193 Filed 9-23-83; 8:45 am] 

BILLING CODE 3510-25-M 


[C-201-003] 


Ceramic Tile From Mexico; Preliminary 
Results of Administrative Review of 
Countervailing Duty Order 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of Preliminary Results of 
Administrative Review of 
Countervailing Duty Order. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on ceramic tile 
from Mexico. The review covers the 
period February 23, 1982 through 
December 31, 1982. 

As a result of the review, the 
Department has preliminarily 
determined the total bounty or grant to 
be zero for ten firms and 18.96 percent 
ad valorem for all other firms. Interested 
parties are invited to comment on these 
preliminary results. 


EFFECTIVE DATE: September 26, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Stephen Nyschot or Joseph Black, Office 
of Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230; 
telephone (202)377-2786. 


SUPPLEMENTARY INFORMATION: 
Background 


On March 31, 1983, the Department of 
Commerce (“the Department”) 
published in the Federal Register (48 FR 
13474) the final results of its last 
administrative review of the 
countervailing duty order on ceramic tile 
from Mexico (47 FR 20013, May 10, 1982) 
and announced its intent to conduct the 
next administrative review. As required 
by section 751(a)(1) of the Tariff Act of 
1930 (“the Tariff Act”), the Department 
has now conducted that administrative 
review. 


Scope of the Review 


Imports covered by the review are 
Mexican ceramic tile, including non- 
mosaic, glazed and unglazed ceramic 
floor and wall tile. Such merchandise is 
currently classifiable under items 
532.2400 and 532.2700 of the Tariff 
Schedules of the United States 
Annotated. 





The review covers the period from 
February 23, 1982, the date liquidation of 
entries was suspended in the 
preliminary affirmative determination 
(47 FR 7866), through December 31, 1982, 
and three programs found 
countervailable in the order; CEDI, 
FOMEX and CEPROFI. 


Analysis of Programs 
(1) CEDI 


The Certificado de Devolucion de 
Impuesto (“CEDI”) is a certificate issued 
by the Government of Mexico in an 
amount equal to a percentage of the 
value of exported ceramic tile. The CEDI 
certificates may be used to pay a wide 
range of federal tax liabilities (including 
payroll taxes, value added taxes, federal 
income taxes, and import duties). The 
CEDI rate was 15 percent for the period 
January 1, 1982 through August 25, 1982, 
and zero for the rest of 1982 after the 
Mexican government suspended the 
CEDI program for all exports on or after 
August 26, 1982. We preliminarily 
determine that the weighted-average 
CEDI rate to uncertified firms during 
1982 was 10.27 percent ad valorem. 


(2) FOMEX 


The Fund for the Promotion of Exports 
of Mexican Manufactured Products 
(“FOMEX”) is a trust fund administered 
by the Mexican Treasury Department, 
with the Bank of Mexico (Mexico's 
central bank) acting as trustee. The 
Bank of Mexico, through financial 
institutions, makes FOMEX loans 
available at preferential rates to 
manufacturers and exporters of ceramic 
tile for two purposes: pre-export 
(production) financing and export 
financing. We consider both export and 
pre-export FOMEX loans export 
subsidies since these loans are given 
only on merchandise destined for 
export. We found that the annual 
interest rate that financial institutions 
may charge borrowers for FOMEX pre- 
export financing, given in Mexican 
pesos, is 8 percent. The annual interest 
rate for FOMEX export financing, given 
in the currency of the country of 
importation, is 6 percent. 

We used as benchmarks for the 
commercial interest rate in Mexico the 
national average commercial rate for 
comparable short-term peso or dollar- 
denominated loans during 1982. For peso 
loans, we used the yearly average of the 
monthly interest rates for peso- 
denominated loans in Jndicadores 
Economicos, a publication of the Bank 
of Mexico. For dollar-denominated 
loans, we used interest information 
obtained from the U.S. Federal Reserve 
Board. Based on this information, we 


preliminarily determine that, during 
1982, comparable peso-denominated 
loans were available commercially at 
62.31 percent, and comparable dollar- 
denominated loans were available at 
18.15 percent. The resultant interest 
differentials during 1982 are 54.31 
percent for peso-denominated loans and 
12.15 percent for dollar-denominated 
loans. For FOMEX export loans, the 
Government of Mexico was able to 
identify the loans applicable to exports 
destined for the U.S. However, for 
FOMEX pre-export loans, the Mexican 
government was unable to do so. 
Therefore, we allocated the benefit over 
the value of total exports during 1982 in 
the case of pre-export loans, and over 
the value of exports to the U.S. during 
1982 in the case of export loans. 

On this basis, we preliminarily 
determine the amount of net bounty or 
grant from FOMEX pre-export loans to 
be 6.33 percent and from FOMEX export 
loans to be 2.14 percent, for a total net 
bounty or grant under FOMEX to 
uncertified firms in 1982 of 8.47 percent 
ad valorem. 


(3) CEPROFI 


Certificates of Fiscal Promotion 
(“CEPROFI”) are tax certificates which 
are used to promote the goals of the 
National Industrial Development Plan 
and are granted in conjunction with 
investments in designated industrial 
activities and geographic regions. 
CERPROFI certificates can be used to 
pay a wide range of federal tax 
liabilities. 

Ceramic tile firms received CEPROFI 
benefits under four provisions: 
“Categoria II,” which makes CEPROFI 
benefits available to particular 
industrial activities; ‘Nuevos Empleos,” 
which provides CEPROFI benefits for 
the creation of new employment; 

“Acuerdo 101-172,” which is a 
continuation of certain tax credits that 
were available prior to the 
establishment of the CEPROFI program; 
and “Ajuste Salarial,” which was a one- 
time benefit granted during 1982 to any 
company that would increase wages. 
The Department held in the final 
negative determination on ammonia 
from Mexico (48 FR 28522, June 22, 1983) 
that the “Ajuste Salarial” CEPROFI was 
not a bounty or grant, since it was 
generally available to any company 
which would increase wages. 

We consider the other three types of 
CEPROFI to be domestic subsidies and 
we allocated the benefits under these 
three CEPROFI programs to the total 
value of ceramic tile production in 1982. 
We preliminarily determine that the 
amount of net bounty or grant under 
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CEPROFI to uncertified firms in 1982 
was 0.22 percent ad valorem. 


Firms Not Receiving Any Benefits 


In the countervailing duty order on 
ceramic tile from Mexico, the 
Department set forth a certification 
process that would allow an adjustment 
of the rate of cash deposit of estimated 
countervailing duties to zero for those 
firms certified and verified as having 
neither applied for nor received 
countervailable benefits. In our last 
review, we found twelve such firms for 
the period February 23, 1982, through 
March 31, 1982. 

On March 14, 1983, we received 
certificates from the Mexican 
government stating that 15 firms neither 
applied for nor received benefits under 
the CEDI, FOMEX or CEPROFI 
programs during all of 1982. However, 
we subsequently only received timely 
company certifications for ten of those 
firms. Those ten firms are: 


Ceramica Santa Fe 

Jesus Garza Arocha 

Prodiba, S.A. 

Juan Rodriguez Benavides 

Industrias AGE, S.A. 

Norberto Cortez Gonzalez 

Reynol Martinez Chapa 

Ceramica y Pisos Industriales de 
Culiacan, S.A. 

Teofilo Covarrubias Villarreal 

Reynaldo Gutierrez (Ladrillera la Casa) 


Verification 


We verified the information presented 
through examination of documents and 
records of the Government of Mexico, as 
well as company books and records. 


Preliminary Results of Review 


As a result of our review, we 
preliminarily determine that the total net 
bounty or grant conferred during the 
period of review by the three programs 
was zero for the ten certified firms listed 
above, and 18.96 percent ad valorem for 
all other firms. Section 707 of the Tariff 
Act provides that the difference 
between the deposit of an estimated 
countervailing duty and the final 
calculation of duty under a 
countervailing duty order shall be 
disregarded to the extent that the 
estimated duty is less than the final 
duty, and refunded to the extent that the 
estimated duty is higher than the final 
duty, for merchandise entered, or 
withdrawn from warehouse, for 
consumption before the date of the 
countervailing duty order. The amount 
of estimated duty under the preliminary 
affirmative determination of February 
23, 1982, was 17.36 percent. 
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Accordingly, the Department intends 
to instruct the Customs Service to assess 
no countervailing duties on shipments of 
this merchandise from the ten certified 
firms which were entered, or withdrawn 
from warehouse, for consumption on or 
after February 23, 1982 and exported on 
or before December 31, 1982; to assess 
countervailing duties of 17.36 percent of 
the f.o.b. invoice price on shipments 
from all other firms entered, or 
withdrawn from warehouse, for 
consumption on or after February 23, 
1982 but prior to May 10, 1982; and to 
assess countervailing duties of 18.96 
percent of the f.o.b. invoice price on 
shipments from all other firms entered, 
or withdrawn from warehouse, for 
consumption on or after May 10, 1982 
and exported on or before December 31, 
1982. (These instructions do not 
countermand previous assessment 
instructions given at the conclusion of 
our last administrative review for 
shipments exported on or before March 
31, 1982 by the twelve then-certified 
firms.) 

The Government of Mexico 
suspended the CEDI program by an 
executive order published in the Diario 
Oficial (Official Gazette) on August 25, 
1982. The order abrogates prior 
executive orders which contained the 
lists of products eligible for CEDI. The 
suspension of the eligibility for the CEDI 
program was effective the day after 
publication. Thus, the only programs 
currently in effect for this merchandise 
are the FOMEX and CEPROFI programs. 

Therefore, as provided by section 
751(a)(1) of the Tariff Act, the 
Department intends to instruct the 
Customs Service to collect a cash 
deposit of estimated countervailing 
duties of zero on shipments of this 
merchandise from the ten certified firms 
and 8.69 percent of the f.o.b. invoice 
price on shipments from all other firms 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of the final results of this 
administrative review. This deposit 
requirement shall remain in effect until 
publication of the final results of the 
next administrative review. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the final results of this 


administrative review, including the 
results of its analysis of issues raised in 
such written comments or at a hearing. 
This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 355.41 of the Commerce 
Regulations (19 CFR 355.41). 


Dated: September 20, 1983. 
Alan F. Holmer, 
Deputy Assistant Secretary for Import 


Administration. 


[FR Doc. 83-26194 Filed 9-23-83 8:45 am] 
BILLING CODE 3510-25-M 


{C-201-001] 


Leather Wearing Apparel From 
Mexico; Preliminary Results of 
Administrative Review of 


Countervailing Duty Order 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of Preliminary Results of 
Administrative Review of 
Countervailing Duty Order. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on leather 
wearing apparel from Mexico. The 
review covers the period January 1, 1982 
through December 31, 1982. 

As a result of the review, the 
Department has preliminarily 
determined the total bounty or grant to 
be zero for four firms and 11.69 percent 
ad valorem for all other firms. Interested 
partiés are invited to comment on these 
preliminary results. 


EFFECTIVE DATE: September 26, 1983. 


FOR FURTHER INFORMAION CONTACT: 
Victoria M. Marshall or Stephen 
Nyschot, Office of Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
D.C. 20230; telephone: (202) 377-2786. 


SUPPLEMENTARY INFORMATION: 
Background 


On March 31, 1983, the Department of 
Commerce (‘the Department”) 
published in the Federal Register (48 FR 
13474) the final results of its last 
administrative review of the 
countervailing duty order on leather 
wearing apparel from Mexico (46 FR 
21357, April 10, 1981) and announced its 
intent to conduct the next administrative 
review. As required by section 751(a)(1) 
of the Tariff Act of 1930 (“the Tariff 
Act”), the Department has now 
conducted that administrative review. 


Scope of the Review 


Imports covered by the review are 
shipments of Mexican leather wearing 
apparel. Such merchandise is currently 
classifiable under items 791.7620, 
791.7640 and 791.7660 of the Tariff 
Schedules of the United States 
Annotated. These products include 
leather coats and jackets for men, boys, 
women, girls and infants, and other 
leather apparel products including 
leather vests, pants and shorts. Also 
included are outer leather shells and _ 
parts and pieces of leather wearing 
apparel. 

The review covers the period January 
1, 1982 through December 31, 1982, and 
three programs: CEDI, FOMEX and 
CEPROFI. 


Analysis of Programs 
(1) CEDI 


The Certificado de Devolucion de 
Impuesto (“CEDI”) is a certificate issued 
by the Government of Mexico in an 
amount equal to a percentage of the 
value of exported leather wearing 
apparel. The CEDI certificates may be 
used to pay a wide range of federal tax 
liabilities (including payroll taxes, value 
added taxes, federal income taxes, and 
import duties). The CEDI rate was 15 
percent for the period January 1, 1982 
through August 25, 1982, and zero for the 
rest of 1982, after the Mexican 
government suspended the CEDI 
program for all exports on or after 
August 26, 1982. We preliminarily 
determine that the weighted-average 
CEDI rate to uncertified firms during 
1982 was 8.16 percent ad va/orem. 


(2) FOMEX 


The Fund for the Promotion of Exports 
of Mexican Manufactured Products 
(“FOMEX”) is a trust fund administered 
by the Mexican Treasury Department, 
with the Bank of Mexico (Mexico’s 
central bank) acting as trustee. The 
Bank of Mexico, through financial 
institutions, makes FOMEX loans 
available at preferential rates to 
manufacturers and exporters of leather 
wearing apparel for two purposes: pre- 
export (production) and export 
financing. We consider both export and 
pre-export FOMEX loans export 
subsidies since these loans are given 
only on merchandise destined for 
export. We found that the annual 
interest rate that financial institutions 
may charge borrowers for FOMEX pre- 
export financing, given in Mexican 
pesos, is 8 percent. The annual interest 
rate for FOMEX export financing, given 
in the currency of the country of 
importation, is 6 percent. 





We used as benchmarks for the 
commercial interest rate in Mexico the 
national average commercial rate for 
comparable short-term peso or dollar- 
denominated loans during 1982. For peso 
loans, we used the yearly average of the 
monthly interest rates for peso- 
denominated loans in Jndicadores 
Economicos, a publication of the Bank’ 
of Mexico. For dollar-denominated 
loans, we used interest information 
obtained from the U.S. Federal Reserve 
Board. Based on this information, we 
preliminarily determine that, during 
1982, comparable peso-denominated 
loans were available commercially at 
62.31 percent, and comparable dollar- 
denominated loans were available at 
18.15 percent. The resultant interest 
differentials during 1982 are 54.31 
percent for peso-denominated loans and 
12.15 percent for dollar-denominated 
loans. For FOMEX export loans, the 
Government of Mexico was able to 
identify the loans applicable to exports 
destined for the U.S. However, for 
FOMEX pre-export loans, the Mexican 
government was unable to do so. 
Therefore, we allocated the benefit over 
the value of total exports during 1982 in 
the case of pre-export loans, and over 
the value of exports to the U.S. during 
1982 in the case of export loans. 

On this basis, we preliminarily 
determine the amount of net bounty or 
grant from FOMEX pre-export loans to 
be 2.29 percent and from FOMEX export 
loans to be 0.18 percent, for a total net 
bounty or grant under FOMEX to 
uncertified firms in 1982 of 2.47 percent 
ad valorem. 


(3) CEPROFI 


Certificates of Fiscal Promotion 
(“CEPROFI”) are tax certificates which 
are used to promote the goals of the 
National Industrial Development Plan 
and are granted in conjunction with 
investments in designated industrial 
activities and geographic regions. 
CEPROFI certificates can be used to pay 
a wide range of federal tax liabilities. 

Leather wearing apparel firms 
received CEPROFI benefits under two 
provisions: “Pequena Industria,” a 
benefit for capital investments in small 
and medium-sized firms located in 
designated areas; and “Ajuste Salarial,” 
a one-time benefit granted during 1982 
to any company that would increase 
wages. The Department held in the final 
negative determination on ammonia 
from Mexico (48 FR 28522, June 22, 1983) 
that the “Adjuste Salarial” CEPROFI 
was not a bounty or grant, since it was 
generally available to any company 
which would increase wages. 


We consider the “Pequena Industria” 
CEPROFI to be a domestic subsidy and 
we allocated that CEPROFI benefit to 
the total value of leather wearing 
apparel production during 1982. We 
preliminarily determine that the amount 
of net bounty or grant under CEPROFI to 
uncertified firms in 1982 was 1.06 
percent ad valorem. 


Firms Not Receiving Any Benefits 
In this case the Department has 


_established a certification process that 


would allow an adjustment of the rate of 
cash deposit of estimated countervailing 
duties to zero for those firms certified 
and verified as having neither applied 
for nor received countervailable 
benefits. On March 31, 1983 or April 21, 
1983, we received certificates from four 
firms stating that they neither applied 
for nor received benefits under the 
CEDI, FOMEX or CEPROFI programs 
during all of 1982 and would not do so in 
the future. We received on those dates 
certificates from the Mexican 
government stating that those four firms 
neither applied for nor received benefits 
under these programs during 1982. Those 
four firms are: 
Elegance de Baja California, S.A. 
Karen International, S.A. de C.V. 
Manufacturas Industriales de Nogales, 
S.A. 
Confecciones Generales, S.A. 


Verification 


We verified the information presented 
through examination of documents and 
records of the Government of Mexico, as 
well as company books and records: 


Preliminary Results of Review 


As a result of our review, we 
preliminarily determine that the total net 
bounty or grant conferred during the 
period of review by the three programs 
was zero for the four certified firms 
listed above, and 11.69 percent ad 
valorem for all other firms. 

The Department intends to instruct 
the Customs Service to assess no 
countervailing duties on shipments of 
this merchandise from the four certified 
firms, and countervailing duties of 11.69 
percent of the f.o.b. invoice price on 
shipments from all other firms, exported 
on or after January 1, 1982 and on or 
before December 31, 1982. 

The Government of Mexico 
suspended the CEDI program by an 
executive order published in the Diario 
Oficial (Official Gazette) on August 25, 
1982. The order abrogates prior 
executive orders which contained the 
lists of products eligible for CEDI. The 
suspension of the eligibility for the CEDI 
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program was effective the day after 
publication. Thus, the only programs 
currently in effect for this merchandise 
are the FOMEX and CEPROFI programs. 

Therefore, as provided by section 
751(a)(1) of the Tariff Act, the 
Department intends to instruct the 
Customs Service to collect a cash 
deposit of estimated countervailing 
duties of zero on shipments of this 
merchandise from the four certified 
firms and 3.53 percent of the f.o.b. 
invoice price on shipments from all 
other firms entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of the final 
results of this administrative review. 
This deposit requirement shall remain in 
effect until publication of the final 
results of the next administrative 
review. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the final results of this 
administrative review, including the 
results of its analysis of issues raised in 
such written comments or at a hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and section 355.41 of the Commerce 
Regulations (19 CFR 355.41). 


Dated: September 20, 1983. 
Alan F. Holmer, 


Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 83-26195 Filed 9-23-83; 8:45 am] 
BILLING CODE 3510-25-M 


National Bureau of Standards 
[Docket No. 30812-158] 


Federal Information Processing 
Standard 46, Data Encryption Standard 


Correction 


In FR Doc. 83-24891 appearing on 
page 41062 in the issue of Tuesday, 
September 13, 1983, in the second 
paragraph, the ninth line, the word “not” 
should read “now.” 


BILLING CODE 1505-01-M 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjusting import Limits for Certain 
Cotton and Wool Apparel Products 
From the Republic of the Philippines 


September 21, 1983. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on September 
27, 1983. For further information contact 
Carl Ruths, International Trade 
Specialist, 202/377-4212. 


Background 

A CITA directive dated December 22, 
1982 (47 FR 57986) established limits for 
certain specified categories of cotton, 
wool and man-made fiber textile 
products, including Categories 335 pt., 
348 pt., and 443, produced or 
manufactured in the Philippines and 
exported during the agreement year 
which began on January 1, 1983. 


Effective on September 27, 1983, the 
limits for the foregoing three categories 
are being adjusted, variously, to account 
for the application of flexibility 
(carryover, carryforward or swing) 
provided under the terms of the Bilateral 
Cotton, Wool and Man-Made Fiber 
Textile Agreement of November 24, 1982 
between the governments of the United 
States and the Republic of the 
Philippines. Carryforward being applied 
will, to the extent used in 1983, be 
deducted from the limits established for 
these three categories in 1984. 


A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175) 
and May 3, 1983 (48 FR 19924). 

Walter C. Lenahan. 
Chairman, Committee for the Implementation 
of Textile Agreements. 


September 21, 1983. 


Committee for the Implementation of Textile 
Agreements 


Commissioner of Customs, 
Department of the Treasury, Washington, 
DC. 


Dear Mr. Commissioner: This directive 
further amends, but does not cancel, the 
directive of December 22, 1982 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements, 
concerning imports into the United States of 
certain cotton, wool and man-made fiber 


textile products, produced or manufactured in 
the Phili _ 

Effective on September 27, 1983, paragraph 
1 of the directive of December 22, 1982 is 
hereby further amended to include adjusted 
levels of restraint for the following 
categories, according to the terms of the 
Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of November 24, 1982: * 


348, all T.S.US.A numbers except 
383.0611, .0616, 383.2836, 383.4749, 383.4755, 
383.4759, and 383.4763. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. 

Sincerely, 
Walter C. Lenahan, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


[FR Doc. 83-26191 Filed 9-23-83; 8:45 am] 
BILLING CODE 3510-25-M 


Export Visa Requirements; 
Certifications; india 


September 21, 1983. 


The Government of India has notified 
the United States Government under 
terms of the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of 
December 21, 1982 that Mr. P. K. Singh, 
Joint Director of the Apparels Export 
Promotion Council, Calcutta, is now 
authorized to issue export visas and 
certifications for exempt textile products 
exported to the United States, replacing 
Mr. B. Viswanathan, who will no longer 
issue these documents. The purpose of 
this notice is to advise the public of this 
change. 

Walter C. Lenahan, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


[FR Doc. 83-26190 Filed 9-23-83; 8:45 am] 
BILLING CODE 3510-25-M 


’ The agreement, provides, in part, that (1) specific 
limits may be exceeded during the agreement year 
by designated percentages; (2) specific limits may 
be adjusted for carryover and carryforward; and (3) 
administrative arrangements or adjustments may be 


made to resolve minor problems arising in the 
implementation of the agreement. 


Adusting the import Limits for Certain 
Cotton, Wool and Man-Made Fiber 
Textile Products From the People’s 
Republic of China 


September 22, 1983. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on September 
28, 1983. For futher information contact 
Diana Bass (202/377-4212). 


Background 


A CITA directive establishing import 
limits for specified categories of cotton, 
wool and man-made fiber textile 
products, including Categories 341, 347/ 
348, 445/446, and 648, produced or 
manufactured in the People’s Republic 
of China, was published in the Federal 
Register on August 19, 1983 (48 FR 
37685). Under the terms of the Bilateral 
Cotton, Wool and Man-Made Fiber 
Textile Agreement of August 19, 1983, 
the Government of the People’s Republic 
of China has notified the Government of 
the United States of its intent to use 
flexibility in the form of swing to the 
limits for these categories. The limits for 
Categories 337 and 363 are being 
reduced accordingly to account for the 
amounts of swing being applied to 
Categories 341, 347/348, 445/446 and 
648. The Government of the People’s 
Republic of China has notified the 
Government of the United States of its 
intent to use flexibility in the form of 
carryforward for Category 648. The 
amount of carryforward used this year 
will be deducted from the limit 
established for Category 648 in 1984. In 
addition, overshipments are being 
charged to all of the adjusted category 
limits. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175) 
and May 3, 1983 (48 FR 19924). 

Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

September 22, 1983. 


Committee for the Implementation of Textile 
Agreements 


Commissioner of Customs, 
Department of the Treasury, Washington, 
D.C. 20229 

Dear Mr. Commmissioner: This directive 
amends, but does not cancel, the directive of 
August 19, 1983 from the Chairman of the 
Committee for the Implementation of Textile 
Agreements which established levels of 
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restraint for certain specified categories of 
cotton, wool and man-made fiber textile 
products, produced or manufactured in the 
People’s Republic of China. 

Effective on September 28, 1983, the 
directive of August 19, 1983 is hereby 
amended to adjust the previously established 
levels of restraint for Categories 337, 341, 
347/348, 363, 445/446, and 648 to the 
following under the terms of the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement of August 19, 1983: * 


12-month level of 
Category eee 


718,292 dozen. 


1 The levels have not been adjusted to account for any 
imports after December 31, 1962. 


Also effective on September 28, 1983, the 
following amounts should be charged to the 
adjusted category levels: 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. 

Sincerely, 
Walter C. Lenahan, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 83-26326 Filed 9-23-83; 8:45 am] 
BILLING CODE 3510-25-M 


DEPARTMENT OF DEFENSE 
Defense Nuclear Agency 


Scientific Advisory Group on Effects 
(SAGE); Meeting 


The Scientific Advisory Group on 
Effects (SAGE) will meet in closed 
session November 1 to November 3, 1983 
in the Washington, DC area. 

Agenda: November 1 to 3 (0830-1700): 
Presentations, Discussions and 


' The Agreeement provides, in part, that (1) with 
the exception of Category 315, any specific limit 
may be exceeded by not more than 5 percent of its 
square yards equivalent total, provided that the 
amount of the increase is compensated for by an 
equivalent square yard equivalent decrease in one 
or more other specific limits in that agreement year; 
(2) specific limits may be increased for carryover 
and carryforward up to 10 percent of the applicable 
agreement limit; and (3) administrative 
arrangements or adjustments may be made to 
resolve minor problems arising in the 
implementation of the agreement. 


Executive Sessions on Issues Related to 
the Acquisition of Nuclear Survivable 
Systems. 

The presentations and discussions in 
the above cited agenda will focus on 
current and planned activities of the 
Defense Nuclear Agency (DNA) and 
others in regards to implementing 
Department of Defense Instruction 
4245.4. Executive sessions will be held 
for the primary purpose of advising the 
Director, DNA as to the adequacy of 
ongoing and planned activities. All 
planned presentations, discussions, and 
executive sessions may include 
classified defense information; 
therefore, under the provisions of 
Sections 552b(c) (1) and (3), Title 5 
U.S.C., this meeting is closed to the 
public. 

Any additional information 
concerning the meeting may be obtained 
from: Lt. Col. Robert A. Rissell, USAF, 
Scientific Secretary, SAGE, 
Headquaters, Defense Nuclear Agency, 
ATTN: DDST, Washington, DC 20305. 


Dated: September 20, 1983. 
M. S. Healy, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. 83-26110 Filed 9-23-83; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF EDUCATION 


Office of Bilingual Education and 
Minority Languages Affairs 


Discretionary Grant Programs; 
Application Notice Establishing 
Closing Dates for Transmittal of 
Certain Fiscal Year 1984 Applications 


AGENCY: Department of Education. 


ACTION: Application notice establishing 
closing dates for transmittal of certain 
fiscal year 1984 applications. 


SUMMARY: The purpose of these 
application notices is to inform potential 
applicants of fiscal and programmatic 
information and closing dates for 
transmittal of applications for awards 
under certain programs administered by 
the Department of Education. 


Organization of Notice 


This-notice contains two parts. Part I 
includes, in chronological order, the list 
of all application closing dates covered 
by this notice. Part II consists of 
individual application announcements 
for each program. 

The budget estimates in the individual 
application notices are based on the 
President's budget request for Fiscal 
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Year 1984 and are subject to enactment 
by the Congress. 


Instructions for Transmittal of 
Applications 

Applicants should not specifically the 
instructions for the transmittal of 
applications included below: 

Transmittal of Application: 
Applications for new projects must be 
mailed or hand delivered on or before 
the closing date given in the individual 
program announcements included in this 
document. Each late applicant for a new 
project will be notified that its 
application will not be considered. 

To be assured of consideration for 
funding, applications for noncompeting 
continuation awards should be mailed 
or hand delivered on or before the 
closing date given in the individual 
propram announcements included in this 
document. If an application for a 
noncompeting continuation is late, the 
Department of Education may lack 
sufficient time to review it with other 
noncompeting continuation applications 
and may decline to accept it. 

Applications Delivered by Mail: 
Applications must be addressed to the 
Department of Education, Application 
Control Center, Attention: (insert 
appropriate CFDA Number), 
Washington, D.C. 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other evidence of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 

Each late applicant for a new project 
will be notified that its application will 
not be considered. 

Applications Delivered by Hand: 
Hand-delivered applications must be 
taken to the U.S. Department of 
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Education, Application Control Center, 
Room 5673, Regional office Building 3, 
7th and D Streets SW., Washington, D.C. 

The Application Control Center will 
accept hand-delivered applications 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application for a new project that 
in hand delivered will not be accepted 
by the Application control Center after 
4:30 p.m. on the closing date. 


Part I—Programs Listed in Chronological 


84.003F —Bilingual Education Act: 
Fellowship Program 
Closing Date: November 14, 1983. 
Applications are invited for 


! participation in the Fellowship Program 


under the Bilingual Education Act. 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-561). 


(20 U.S.C. 3233) 


The Secretary approves for 
participation in the Fellowship Program 
an institution of higher education that 
(1) offers a program of study leading to a 
degree above the master’s level in the 
field of training teachers for bilingual 
education, (2) during the immediately 
preceding school year, operated such 
program previously approved by the 
Secretary, and (3) during the 
immediately preceding school year, 
enrolled recipients of Title VII Bilingual 
Education fellowships in such program 
who have not yet completed their course 
of study. The Secretary awards 
fellowships to individuals nominated by 
the approved institutions of higher 
education. 

The purpose of the fellowships is to 
provide financial assistance to full-time 
graduate students who are preparing to 
become trainers of teachers for bilingual 
education. 

Closing Date for Transmittal of 
Applications: An application for 
participation must be mailed or hand 
delivered by November 14, 1983. 

Applications Delivered by Mail: Aa 
application sent by mail should be 
addressed to the U.S. Department cf 
Education, Application Control Cemer, 
Attention: 84.003F, Washington, D.C. 
20202. 

Available Funds: It is expected that 
approximately $200,000 will be available 
for fellowships only for recipients of 
Bilingual Education fellowships who 
need continued assistance to complete 
their approved program of study in 
which they were enrolled at the 
nominating IHE during the immediately 
preceding school year. 

It is estimated that these funds could 
support 50 fellowships. 

However, these estimates do not bind 
the Department of Education to a 
specific number of fellowships unless 
that number is otherwise specified by 
statute or regulations. 

Application Forms: Application 
packages are expected to be ready for 
mailing in September 1983. A copy of the 
application package may be obtained by 
writing to the Office of Bilingual 
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Education and Minority Languages 
Affairs, U.S. Department of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 

The Secretary strongly urges that the 
narrative portion of the application not 
exceed 40 pages in length. The Secretary 
further urges that applicants not submit 
information that is not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Fellowship Program, 34 CFR Parts 500 
and 515. 

(2) The regulations contained in 34 
CFR 75.51 and 77.1-77.2 of the Education 
Department General Administrative 
Regulations (EDGAR). 

For Further Information: For further 
information contact the Fellowship 
Program Application Coordinator, Office 
of Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education and Minority Languages 
Affairs, U.S. Department of Education 
(Room 421, Reporters*Building), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202, Telephone (202) 245-2600. 


(20 U.S.C. 3233) 


84.003G—Bilingual Education: 
Fellowship Program 
Closing Date: October 28, 1983. 
Applications are invited for 
continuing participation in the 
Fellowship Program under the Bilingual 
Education Act. 
’ Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by Pub. L. 95- 
561. 


(20 U.S.C. 3233) 


Eligible applicants are institutions of 
higher education with programs of study 
that have one or more year(s) remaining 
of an approved multi-year project 
period. The Secretary awards 
fellowships to individuals nominated by 
the approved institutions of higher 
education. 
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The purpose of this program is to 
provide continued financial assistance 
to full-time graduate students who are 
preparing to become trainers of teachers 
for bilingual education. 

Closing Date for Transmittal of 
Applications: To be assured of 
consideration for participation, an 
application should be mailed or hand 
delivered by October 28, 1983. 

If the request is late, the Department 
of Education may lack sufficient time to 
review it with other requests for 
noncompeting continuations and may 
decline to accept it. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.003G, Washington, D.C. 
20202. 

Available Funds: It is expected that 
approximately $1,400,000 will be 
available for fellowships at continuation 
institutions under the Fellowship 
Program in fiscal year 1984. 

It is estimated that these funds could 
support 230 fellowships. 

However, these estimates do not bind 
the Department of Education to a 
specific number of fellowships unless 
that number is otherwise specified by 
statute or regulations. 

Application Forms: Application 
packages are expected to be ready for 
mailing in September 1983. They will be 
mailed to each institution of higher 
education with programs of study that 
have one or more year(s) remaining of 
an approved multi-year project period. 
A copy of the application package may 
be obtained by writing to the Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW.., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or guarantee performance 
requirement beyond those imposed 
under the statute and regulations. 

The Secretary strongly urges that 
applicants not submit information that is 
not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Fellowship Program, 34 CFR Parts 500 
and 515. 


(2) The regulations contained in 34 
CFR 75.51 and 77.1-77.2 of the Education 
Department General Administrative 
Regulations (EDGAR). 

Further Information: For further 
information contact the Fellowship 
Program Manager, Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education 
(Room 420, Reporters Building), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202, Telephone (202) 245-2600. 


(20 U.S.C. 3233) 


84.003H Bilingual Education Act— 
School of Education Projects Program 


Closing Date: October 28, 1983. 

Applications are invited for 
noncompeting continuation awards 
under the Bilingual Education Act— 
School of Education Projects Program. 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L.. 
95-561). 


(20 U.S.C. 3233) 


Current recipients of grants under this 
program that have one or more year(s) 
remaining of an approved multi-year . 
project period may request continuation 
of their present projects. 

The purpose of the awards is to assist 
institutions of higher education in 
developing or expanding their capability 
to provide degree-granting bilingual 
education training programs. 

Closing Date for Transmittal of 
Applications: To be assured of 
consideration for funding, requests for 
noncompeting continuation awards 
should be mailed or hand delivered by 
October 28, 1983. 

If the application is late, the 
Department of Education may lack 
sufficient time to review it with other 
applications for noncompeting 
continuations and may decline to accept 
it. 

Requests Delivered by Mail: A 
request sent by mail must be addressed 
to the U.S. Department of Education, 
Application Control Center, Attention: 
84.003H, Washington, D.C. 20202. 

Program Information: In the case of 
an application submitted by an LEA as a 
joint applicant, the following applies: As 
stated in 34 CFR 500.40, the Secretary 
makes a continuation award only if the 
grantee meets the conditions of Section 
721(e)(2) of the Bilingual Education Act, 
which requires a grantee to 
demonstrate, among other things, that it 
is making satisfactory progress toward 
achieving the stated objectives of the 
program. 
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In the case of applicants other than 
LEAs, the Secretary uses the procedures 
and criteria in 34 CFR 75.253 for 
determining whether to make a 
continuation award. 

Available Funds: It is expected that 
approximately $500,000 will be available 
for 23 noncompeting continuation grants 
under the School of Education Projects 
Program in fiscal year 1984. 

However, these estimates do not bind 
the Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Request Forms: Request packages are 
expected to be ready for mailing in 
September 1983. They will be mailed to 
current recipients that have one or more 
year(s) remaining of an approval of a 
multi-year project period. A copy of the 
request package may be obtained by 
writing to the Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education 
(Room 421, Reporters Building) 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Requests must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the request package. 
However, the program information is 
only intended to aid applicants in 
applying for assistance. Nothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirement beyond those 
imposed under the statute and 
regulations. 

The Secretary strongly urges that 
grantees not submit information that is 
not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
School of Education Projects Program, 
34 CFR Parts 500 and 514. 

(2) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77, and 78. 

Further Information: For further 
information contact the School of 
Education Projects Application 
Coordinator, Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. Telephone: (202) 245-2600. 


(20 U.S.C. 3233) 
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84.003E—Bilingual Education Act— 
Demonstration Projects Program 


Closing Dates: December 2, 1983— 
Requests for third budget period; March 
2, 1984—Requests for second budget 
period. 

Requests are invited for noncompeting 
continuations under the Bilingual 
Education Act—Demonstration Projects 
Program. 

Authority for this program is 
contained in Sections 703-722 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the * 
Education Amendments of 1978 (Pub. L. 
95-561). 


(2¢ U.S.C. 3223-3232) 


Current recipients of grants under this 
program that have one or more year(s) 
remaining of an approved multi-year 
project period may request continuation 
of their present projects. 

The purpose of.the awards is to 
provide financial assistance to 
demonstrate exemplary approaches to 
programs of bilingual education and to 
build the capacity of grantees to 
continue those programs when Title VII 
funds are reduced or no longer 
available. 

Closing Date for Transmittal of 
Requests: To be assured of 
consideration for funding, requests for 
noncompeting continuation awards for a 
third budget period should be mailed or 
hand delivered by December 2, 1983. 
Requests for a noncompeting 
continuation for awards for a second 
budget period should be mailed or hand 
delivered by March 2, 1984. 

If the request is late, the Department 
of Education may lack sufficient time to 
review it with other requests for 
noncompeting continuations and may 
decline to accept it. 

Requests Delivered by Mail: A 
request sent by mail must be addressed 
to the U.S. Department of Education, 
Application Control Center, Attention: 
84.003E. Washington, D.C. 20202. 

Program Information: As stated in 34 
CFR 500.40, the Secretary makes a 
continuation award only if the grantee 
meets the conditions of Section 721(e)(2) 
of the Bilingual Education Act, which 
requires a grantee to demonstrate, 
among other things, that it is making 
satisfactory progress toward achieving 
the stated objectives of the program. 

Available Funds: It is expected that 
approximately $5,900,000 will be 
available for 33 noncompeting 
continuation grants under the 
Demonstration Projects Program in 
fiscal year 1984. 

However, these estimates do not bind 
the Department of Education to a 
specific number of grants or to the 


amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Request Forms: Request packages are 
expected to be ready for mailing in 
October 1983. They will be mailed to 
current recipients that have one or more 
year(s} remaining of an approved multi- 
year project period award. A copy of the 
request package may be obtained by 
writing to the Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Requests must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the request package. 
However, the program information is 
only intended to aid applicants in 
applying for assistance. Nothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirement beyond those 
imposed under the statute and 
regulations. 

The Secretary strongly urges that 
grantees not submit information that is 
not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(a) The regulations governing the 
Domonstration Projects Program, 34 CFR 
Parts 500 and 502. 

(b) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77, and 78. 

Further Information: For further 
information contact the Demonstration 
Projects Application Coordinator, Office 
of Biligual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW.., 
Washington, D.C. 20202. Telephone (202) 
447-9227. 


(20 U.S.C. 3223-3232) 


84.077B—Bilingual Education—Bilingual 
Vocational Training Program 

Closing Date: December 15, 1983. 

Applications are invited for 
noncompeting continuation awards 
under the Bilingual Vocational Training 
Program. 

Authority for this program is 
contained in Sections 181-189B of the 
Vocational Education Act of 1963, as 
amended by the Education Amendments 
of 1976. 


(20 U.S.C. 2411-2421) 


Current recipients of grants under this 
program that have one or more year(s) 
remaining of an approved multi-year 
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project period may apply for 
continuation of their present projects. 

The purpose of the awards is to 
provide bilingual vocational training to 
persons who are from environments 
where the dominant language is other 
than English and who are unemployed 
or under-employed because of their 
limited English speaking ability. 

Closing Date for Transmittal of 
Applications: To be assured of 
consideration for fundig, an application 
for a continuation award should be 
mailed or hand delivered by December 
15, 1983. 

If the application is late, the 
Department of Education may lack 
sufficient time to review it with other 
applications for noncompeting 
continuations and may decline to accept 
it. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.077B, Washington, D.C. 
20202. 

Available Funds: It is expected that 
approximately $1,500,000 will be 
available for 6 noncompeting 
continuation grants under the Bilingual 
Vocational Training Program in fiscal 
year 1984. 

However, these estimates do not bind 
the U.S. Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Application Forms: Application 
packages are expected to be ready for 
mailing in October 1983. They will be 
mailed to current recipients that have 
one or more year(s) remaining of an 
approved multi-year project period. A 
copy of the application may be obtained 
by writing to the Bilingual Vocational 
Training Program, Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 
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The Secretary strongly urges that 
applicants not submit information that is 
not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: ' 

(1) The regulations governing the 
Bilingual Vocational Training Program, 
34 CFR Part 525. 

(2) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77, and 78. 

(3) The Department of Labor 
regulations (29 CFR 95.34) as in effect on 
September 30, 1979, governing training 
allowances for participants in the 
Bilingual Vocational Training Program. 

Further Information: For further 
information contact the Bilingual 
Vocational Training Projects 
Application Coordinator, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW.., 
Washington, D.C. 20202. Telephone (202) 
447-9227 or 447-9273. 


(20 U.S.C. 2411-2421) 


84.099B—Bilingual Vocational Instructor 
Training Program 

Closing Date: December 15, 1983. 

Applications are invited for 
noncompeting continuation awards 
under the Bilingual Vocational 
Instructor Training Program. 

Authority for this program is 
contained in Sections 181-189B of the 
Vocational Education Act of 1963, as 
amended by the Education Amendments 
of 1976. 


(20 U.S.C. 2411-2421) 


Current recipients of grants under this 
program that have one or more year(s) 
remaining of an approved project period 
may apply for continuation of their 
present projects. 

The purpose of the awards is to 
provide training programs for persons 
seeking to improve their skills and 
qualifications as instructors in bilingual 
vocational training programs for persons 
of limited English speaking ability. 

Closing Date for Transmittal of 
Applications: To be assured of 
consideration for funding, an application 
for a continuation award should be 
mailed or hand delivered by December 
15, 1983. 

If the application is late, the 
Department of Education may lack 
sufficient time to review it with other 
requests for noncompeting continuations 
and may decline to accept it. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 


Attention: 84.099B, Washington, D.C. 
20202. 

Available Funds: It is expected that 
approximately $160,000 will be available 
for 1 noncompeting continuation under 
the Bilingual Vocational Instructor 
Training Program in FY 1984. 

Howere, these estimates do not bind 
the U.S. Department of Education to a 
special number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Application Forms: Application 
packages are expected to be ready for 
mailing in October 1983. They will be 
mailed to current recipients that have 
one or more year(s) remaining of an 
approved multi-year project period. A 
copy of the application package may be 
obtained by writing to Bilingual 
Vocational Training Program, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 

The Secretary strongly urges that 
applicants not submit information that is 
not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Bilingual Vocational Instructor Training 
Program, 34 CFR Part 526. 

(2) The Education Department 
General Administrative Regulations 
(EDGAR), 34 CFR Parts 74, 75, 77, and 
78. 

Further Information: For further 
information contact the Bilingual 
Vocational Training Projects 
Application Coordinator, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue SW., 
Washington, D.C. 20202. Telephone: 
(202) 447-9273. 


(20 U.S.C. 2411-2421) 


84.003N—Billing Education Act— 
Training Projects Program (Activity D) 


Closing Date: December 20, 1983. 
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Requests are invited for noncompeting 
continuations under the Bilingual 
Education Act—Training Program, that 
proposed the activity described in 34 
CFR 510.10(d). 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-561). 


(20 U.S.C. 3233) 


Current recipients of grants under this 
program that have one or more year(s) 
remaining of an approval multi-year 
project period may request continuation 
of their present projects. 

The purpose of the awards is to 
establish, operate, and improve bilingual 
education training programs for persons 
participating in, or preparing to 
participate in, programs of bilingual 
education and bilingual education 
training. 

Closing Date for Transmittal of 
Requests: To be assured of 
consideration for funding, requests for 
noncompeting continuation awards 
should be mailed or hand delivered by 
December 20, 1983. 

If the request is late, the Department 
of Education may lack sufficient time to 
review it with other requests for 
noncompeting continuations and may 
decline to accept it. 

Requests Delivered by Mail: A 
request sent by mail should be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.003N, Washington, D.C. 
20202. 

Program Information: In the case of- 
an application submitted by an LEA as 
either a sole or joint applicant, the 
following applies: As stated in 34 CFR 
500.40, the Secretary makes a 
continuation award only if the grantee 
meets the conditions of Section 721(e)(2) 
of the Bilingual Education Act, which 
requires a grantee to demonstrate, 
among other things, that it is making 
satisfactory progress toward achieving 
the stated objectives of the program. 

In the case of applicants other than 
LEAs, the Secretary uses the procedures 
and criteria in 34 CFR 75.253 for 
determining whether to make a 
continuation award. 

Available Funds: It is expected that 
approximately $500,000 will be available 
for 11 noncompeting continuation grants 
under the Training Projects Program 
(Activity D) in fiscal year 1984. 

However, these estimates do not bind 
the U:S. Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 





Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Notices 


is otherwise specified by statute or 
regulations. 

Request Forms: Request packages are 
expected to be ready for mailing in 
October 1983. They will be mailed to 
current recipients that have one or more 
year(s) remaining of an approved multi- 
year project period. A copy of the 
request package may be obtained by 
writing to the Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education, 
(Reporters Building, Room 421), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Requests must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the request package. 
However, the program information is 
only intended to aid applicants in 
applying for assistance. Nothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirement beyond those 
imposed under the statute and 
regulations. 

The Secretary strongly urges that 
grantees not submit information that is 
not requested. 

Applicable Regulations: The 
regulations applicable to this program 
include the following: 

(a) The regulations governing the 
Training Projects Program, 34 CFR Parts 
500 and 510. 

(b) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77, and 78. 

Further Information: For further 
information contact the Training 
Projects (Activity D) Application 
Coordinator, Office of Bilingual 
Education and Minority Lanuguages 
Affairs, U.S. Department of Education, 
(Reporters Building, Room 421), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202, Telephone (202) 447-9227. 


(20 U.S.C. 3233) 


84.003C—Bilingual Education Act— 
Basic Projects Program 


Closing Dates: January 3, 1984— 
Requests for third budget period; 
February 28, 1984—Requests for second 
budget period. 

Requests are invited for noncompeting 
continuation awards under the Bilingual 
Education Act—Basic Projects Program. 

Authority for this program is 
contained in Sections 703-722 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-561). 


(20 U.S.C. 3223-3232) 


Current recipients of grants under this 
program that have one or more year(s) 
remaining of an approved multi-year 
project period may request continuation 
of their present projects. 

The purpose of the awards is to 
establish, operate, or improve programs 
of bilingual education to assist children 
of limited English proficiency and to 
build the capacity of grantees to 
continue those programs when Title VII 
funds are reduced or no longer 
available. 

Closing Date for Transmittal of 
Requests: To be assured of 
consideration for funding, requests for 
noncompeting continuation awards for a 
third budget period should be mailed or 
hand delivered by January 3, 1984. 
Requests for a noncompeting 
continuation for a second budget period 
should be mailed or hand delivered by 
February 28, 1984. 

If the request is late, the Department 
of Education may lack sufficient time to 
review it with other requests for 
noncompeting continuations and may 
decline to accept it. 

Requests Delivered by Mail: A 
request sent by mail must be addressed 
to the U.S. Department of Education, 
Application Control Center, Attention: 
84.003C, Washington, D.C. 20202. 

Program Information: As stated in 34 
CFR 500.40, the Secretary makes a 
continuation award only if the grantee 
meets the conditions of Section 721(e)(2) 
of the Bilingual Education Act, which 
requires a grantee to demonstrate, 
among other things, that it is making 
satisfactory progress toward achieving 
the stated objectives of the program. 

Available Funds: It is expected that 
approximately $46,000,000 will be 
available for 433 noncompeting 
continuation grants under the Basic 
Projects in Bilingual Education Program 
in fiscal year 1984. 

Request Forms: Request packages are 
expected to be ready for mailing in 
October 1983. They will be mailed to 
each current recipients that have one or 
more year(s) remaining of an approved 
multi-year project period. A copy of the 
request package may be obtained by 
writing to the Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education, 
(Reporters Building, Room 421), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Requests must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the request package. 
However, the program information is 
only intended to aid applicants for 
assistance. Nothing in the program 
information package is intended to 
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impose any paperwork, application 
content, reporting, or grantee 

ormance requirement beyond those 
imposed under the statute and 
regulations. 

The Secretary strongly urges that 
grantees not submit information that is 
not requested. 

Applicable Regulations: The 
regulations applicable to this program 
include the following: 

(1) The regulations governing the 
Basic Projects in Bilingual Education 
Program, 34 CFR Parts 500 and 501. 

(2) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77, and 78. 

Further Information: For further 
information contact the Basic Projects 
Application Coordinator, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education, (Reporters Building, Room 
421), 400 Maryland Avenue, SW.., 
Washington, D.C. 20202. Telephone (202) 
245-2961. 

(20 U.S.C. 3223-3232 


84.003T—Bilingual Education Act—State 
Educational Agency Projects for 
Coordinating Technical Assistance 
Program 

Closing Date: January 13, 1984. 

Requests are invited for noncompeting 
continuations under the Bilingual 
Education Act—State Educational 
Agency Projects for Coordinating 
Technical Assistance Program. 

Authority for this program is 
contained in Section 721 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-561). 


(20 U.S.C. 3231) 


Current recipients of grants under this 
program that have one or more year(s) 
remaining of an approved multi-year 
project period may request continuation 
of their present projects. 

The purpose of the awards is to assist 
State educational agencies in the 
coordination of technical assistance to 
programs of bilingual education assisted 
under the Bilingual Education Act within 
their States. 

Closing Date for Transmittal of 
Requests: To be assured of 
consideration for funding, requests for 
noncompeting continuation awards 
should be mailed or hand delivered by 
January 13, 1984. 

If the request is late, the Department 
of Education may lack sufficient time to 
review it with other requests for 
noncompeting continuations and may 
decline to accept it. 
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Requests Delivered by Mail: A 
request sent by mail must be addressed 
to the U.S. Department of Education, 
Application Control Center, Attention: 
84.003T, Washington, D.C. 20202. 

Available Funds: It is expected that 
approximately $700,000 will be available 
for noncompeting continuation grants 
under the State Educational Agency 
Projects for Coordinating Technical 
Assistance Program in fiscal year 1984. 

An award to an SEA may not exceed 
five percent of the total amount paid 
under Part A of the Bilingual Education 
Act to local educational agencies in the 
State of the SEA in fiscal year 1983. 

Request Forms: Request packages are 
expected to be ready for mailing in 
October 1983. They will be mailed to 
current recipients that have one or more 
year(s) remaining of an multi-year 
project period. A copy of the request 
package may be obtained by writing to 
the Office of Bilingual Education and 
Minority Languages Affairs, U.S. 
Department of Education (Room 421, 
Reports Building), 400 Maryland 
Avenue, SW., Washington; D.C. 20202. 

Requests must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the request package. 
However, the program information is 
only intended to aid applicants in 
applying for assistance. Nothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirement beyond those 
imposed under the statute and 
regulations. 

The Secretary strongly urges that 
grantees not submit information that is 
not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the State 
Educational Agency Projects for 
Coordinating Technical Assistance 
Program, 34 CFR Parts 500 and 503. 

(2) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77, 78, and 79 

Further Information: For further 
information contact the State 
Educational Agency Projects 
Application Coordinator, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW.., 
Washington, D.C. 20202. Telephone (202) 
245-2595. 


(20 U.S.C. 3231) 


84.003K—Bilingual Education Act— 
Training Projects Program (Activities A, 
B, and C) 

Closing Date: January 20, 1984. 

Requests are invited for noncompeting 
continuations under the Bilingual 
Education Act—Training Projects 
Program, that proposed any one or 
combination of the activites described in 
34 CFR 510.10 (a), (b), and (c). 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-561). 


(20 U.S.C. 3233) 


Current recipients of grants under this 
program that one or more year(s) 
remaining of an approved multi-year 
project period may request continuation 
of their present projects. 

The purpose of the awards is to 
establish, operate, and improve bilingual 
education training programs for persons 
participating in, or preparing to 
participate in, programs of bilingual 
education and bilingual education 
training. 

Closing Date for Transmittal of 
Request: To be assured of consideration 
for funding, requests for noncompeting 
continuation awards should be mailed 
or hand delivered by January 20, 1984. 

If the request is late, the Department 
of Education may lack sufficient time to 
review it with other requests for 
noncompeting continuations and may 
decline to accept it. 

However, these estimates do not bind 
the U.S. Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Requests Delivered by Mail: A 
request sent by mail should be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.003K, Washington, D.C. 
20202. 

Program Information: In the case of , 
an application submitted by an LEA as 
either a sole or joint applicant, the 
following applies: as stated in 34 CFR 
500.40, the Secretary makes a 
continuation award only if the grantee 
meets the conditions of Section 721(e)(2) 
of the Bilingual Education Act, which 
requires a grantee to demonstrate, 
among other things, that it is making 
satisfactory progress toward achieving 
the stated objectives of the program. 

In the case of applicants other than 
LEAs, the Secretary uses the procedures 
and criteria in 34 CFR 75.253 for 
determining whether to make a 
continuation award. 
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Available Funds: It is expected that 
approximately $7,000,000 will be 
available for 65 noncompeting 
continuation grants under the Training 
Projects Program (Activities A, B, and C) 
in fiscal year 1984. 

Request Forms: Request packages are 
expected to be ready for mailing in 
October 1983. They will be mailed to 
each current recipients that have one or 
more year(s) remaining of an approved 
multi-year project period. A copy of the 
request package may be obtained by 
writing to the Office of Bilingual 
Education and Minority Languages 
Affairs, U.S. Department of Education, 
(Reporters Building, Room 421), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Requests must be prepared and 
submitted in accordance with the 
regulations, instruction, and forms 
included in the request package. 
However, the program information is 
only intended to aid applicants in 
applying for assistance. Nothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirement beyond those 
imposed under the statute and 
regulations. 

The Secretary strongly urges that 
grantees not submit information that is 
not requested. 

Applicable Regulations: The 
regulations applicable to this program 
include the following: 

(a) The regulations governing the 
Training Projects Program, 34 CFR Parts 
500 and 510. 

(b) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77, and 78. 

Further Information: For further 
information contact the Training 
Projects (Activities A, B, and C), 
Application Coordinator, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Reporters Building, Room 
421), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. Telephone: 
(202) 245-2600. 


84.003B—Bilingual Education Act— 
Basic Projects in Bilingual Education 
Program 

Closing Date: February 10, 1984. 

Applications are invited for new 
projects under the Bilingual Education 
Act (Act)—Basic Projects in Bilingual 
Education Program. 

Authority for this program is 
contained in Sections 703-722 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
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Education Amendments of 1978 (Pub. L. 
95-561). 


(20 U.S.C. 3223-3232) 


This program issues awards to local 
education agencies; institutions of 
higher education applying jointly with 
one or more local education agencies; 
and elementary or secondary schools 
operated or funded by the Bureau of 
Indian Affairs (BIA) for Indian children 
on a reservation. 

The purpose of the awards is to 
establish, operate, or improve programs 
of bilingual education to assist children 
of limited English proficiency and to 
build the capacity of grantees to 
continue those programs when funding 
under the Act is reduced or no longer 
available. 

Closing Date for Transmittal of 
Applications: An application must be 
mailed or hand delivered by February 
10, 1984. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.003B, Washington, D. c. 
20202. 

Program Information: As stated in 34 
CFR 501.31, the Secretary annually 
establishes a cut-off score, based on the 
selection criteria in 34 CFR 501.30, which 
an application must meet to be 
considered for a grant. The Secretary 
establishes 30 points as the cut-off score 
for applications under the Basic Projects 
in Bilingual Education Program for fiscal 
year 1984. 

The maximum project period which an 
applicant may propose is three years. 

To be eligible for assistance, an 
applicant must meet the requirements 
found in the regulations applicable to 
this program, including the following: 

(1) An applicant must establish an 
advisory council to assist in the 
development of its application. 
Requirements pertaining to advisory 
councils are contained in 34 CFR 501.20. 

(2) An applicant must provide for the 
participation in its project of children 
enrolled in nonprofit private schools in 
the area to be served, whose 
educational needs, language(s), and 
grade level(s) are of a similar type to 
those which the project is intended to 
address. Requirements pertaining to 
private school participation are 
contained in 34 CFR 501.21. 

(3) An applicant must include 
adequate auxiliary and supplementary 
training programs for persons who are 
participating in, or preparing to 
participate in, the programs of bilingual 
education to be supported by the 
proposed project. Applicants should 
refer to 34 CFR 501.10(c) for the types of 


training activities authorized and to 34 
CFR 500.41 for the rates for allowable 
costs for trainees participating in the 
training activities. 

(4) A local education agency, applying 
as a sole or joint applicant, is required 
to hold at least one meeting, open to the 
public, to discuss the contents of its 
application. Requirements for 
scheduling and holding this open 
meeting are contained in the Education 
Department General Administrative 
Regulations (34 CFR 75.139-75.141). The 
local educational agency must complete 
the certification form in the application 
package. This requirement must be met 
regardless of whether the local 
educational agency is designated as the 
applicant under 34 CFR 75.128. 

(5) Joint applicants must complete a 
special certification form in the 
application package. 

(6) An applicant must provide a copy 
of its application to the appropriate 
State educational agency in its State in 
advance of submitting it to the 
Department of Education. Requirements 
pertaining to State educational agency 
review are contained in 34 CFR 500.20. 

An eligible school operated of funded 
by the Bureau of Indian Affairs must 
submit its application for comment to 
the Secretary of Interior or his or her 
designee, using procedures outlined in 
34 CFR 500.20(c). 

Available Funds. It is expected that 
approximately $5,000,000 will be 
available for new grants under the Basic 
Projects in Bilingual Education Program 
in fiscal year 1984. 

It is estimated that these funds could 
support approximately 40 projects. 

The anticipated award for most new 
projects is between $50,000 and 
$175,000. 

However, these estimates do not bind 
the Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Application Forms: Application 
packages are expected to be ready for 
mailing in November 1983. They will be 
mailed to individuals on the mailing list 
for the Bilingual Education Act 
programs. A copy of the application 
package may be obtained by writing to 
the Office of Bilingual Education and 
Minority Languages Affairs, U.S. 
Department of Education (Room 421, 
Reporters Building), 400 Maryland 
Avenue, SW., Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
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applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 


under the statute and regulations. 

The Secretary strongly urges that the 
entire application not exceed 60 pages in 
length. The Secretary further that 
applicants not submit information that is 
not requested. 

Applicable Regulations: no one 
applicable to this program include the 
following: 

(1) The regulations governing the 
Basic Projects in Bilingual Education 
Program, 34 CFR Parts 500 and 501. 

(2) The Education Department 
General Administrative Regulations, 
(EDGAR), 34 CFR Parts 74, 75, 77 and 78. 

Further Information: For further 
information contact the Basic Projects 
Application Coordinator, Office of 

Education and Minority 
Languages Affairs, U.S. ae of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW.., 
Washington, D.C. 20202. Telephone (202 
245-2961. 


(20 U.S.C. 3223-3232) 


84.003J—Bilingual Education Act— 
ens, 


Closing Date: February 21, 1984. 

Applications are invited for new 
projects under the Bilingual Education 
Act—Training Projects Program, that 
propose any one or combination of 
activities described in 34 CFR 510.10 (a), 
(b), and (c). 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-561). 

(20 U.S.C. 3233) 


This program issues awards to local 
educational agencies which apply 
jointly with an institution of higher 
education, State educational agencies 
and institutions of higher education or 
nonprofit private organizations which 
apply after consultation with, or jointly 
with, one or more local educational 
agencies or a State educational agency. 

The purpose of the awards is to 
establish, operate, and improve 
programs of bilingual education at 
institutions of higher education for 
persons who are participating or 
preparing to participate, in programs of 
bilingual education and bilingual 
education training. 
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Closing Date for Transmittal of 
Applications: An application must be 
mailed or hand delivered by February 
21, 1984. 

Program Information: As stated in 34 
CFR 510.34(a) of the proposed rules, the 
Secretary annually establishes a cut-off 
score based on the selection criteria in 
34 CFR 510.31, which an application 
must meet to be considered for a grant. 
The Secretary establishes 30 points as 
the cut-off score for applications under 
the Training Projects Program (Activities 
A, B, and C) for fiscal year 1984. 

The maximum project period which a 
local educational agency, applying as a 
joint applicant, may propose in three 
years. The maximum project period 
which an applicant other than a local 
educational agency may propose is five 
years. An applicant that proposes a 
project period of more than one year 
must justify the need for the proposed 
project period. 

To be eligible for assistance, an 
applicant must meet the requirements 
found in regulations applicable to this 
program, including the following: 

(1) a local educational agency, 
applying as a joint applicant, is required 
to hold at least one meeting, open to the 
public, to discuss the contents of its 
application. Requirements for 
scheduling and holding this open 
meeting are contained in the Education 
Department General Administrative 
Regulations (34 CFR 75.139-75.141). 

(2) Joint applicants must complete a 
special certification form in the program 
information package. 

(3) An applicant must provide a copy 
of its application to the appropriate 
State educational agency in its State in 
advance of submitting it to the 
Department of Education. Requirements 
pertaining to State educational agency 
review are contained in 34 CFR 500.20. 

(4) Certain applicants must establish 
an advisory council to assist in the 
development of an application. 
Requirements pertaining to advisory 
councils are contained in 34 CFR 510.21. 

Available Funds: It is expected that 
approximately $2,400,000 will be 
available for new grants under the 
Training Projects Program (Activities A, 
B, and C) in fiscal year 1984. 

It is estimated that these funds could 
support 35 projects. 

The anticipated award for each 
project is between $50,000 and $150,000. 

However, these estimates do not bind 
the Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Application Forms: Applications are 
expected to be ready for mailing in 


November 1983. They will be mailed to 
individuals on the mailing list for the 
Bilingual Education Act programs. A 
copy of the application form and 
program information package may be 
obtained by writing to the Office of 
Bilingual education and Minority 
Languages Affairs, U.S. Department of 
Education, (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 
~ The Secretary strongly urges that the 
narrative portion of the application not 
exceed 40 pages in length. The Secretary 
further urges that applicants not submit 
information that is not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Training Projects Program, 34 CFR Parts 
500 and 510. 

(2) The Education Department 
General Administrative Regulations 
(EDGAR), 34 CFR Parts 74, 75, 77, and 
78. 

Further Information: For further 
information contact the Training 
Projects (Activities A, B, and C) 
Application Coordinator, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. Telephone (202) 
447-9273. 


(20 U.S.C. 3233) 


84.003L—Bilingual Education Act— 
Training Projects Program (Activity D) 

Closing Date: February 21, 1984. 

Applications are invited for new 
projects under the Bilingual Education 
Act—Training Projects Program, that 
propose the activity described in 34 CFR 
510.10(d). 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-561). 


(20 U.S.C. 3233) 


This program issues awards to local 
educational agencies, State educational 
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agencies, and institutions of higher 
education or nonprofit private 
organizations which apply after 
consultation with, or jointly with, one or 
more local educational agencies or a 
State educational agency. 

The purpose of the awards is to 
improve the skills cf parents and other 
participants in carrying out their 
responsibilities in programs of bilingual 
education. 

Closing Date for Transmittal of 
Applications: An application must be 
mailed or hand delivered by February 
21, 1984. 

Program Information: As stated in 34 
CFR 510.34(a) of the proposed rules, the 
Secretary annually establishes a cut-off 
score based on the selection criteria in 
34 CFR 510.31, which an application 
must meet to be considered for a grant. 
The Secretary establishes 30 points as 
the cut-off score for applications under 
the Training Projects Program (Activity 
D) for fiscal year 1984. 

The maximum project period which a 
local educational agency, applying as 
either a sole or joint applicant, may 
propose is three years. The maximum 
project period which an applicant other 
than a local educational agency may 
propose is five years. An applicant that 
proposes a project period of more than 
one year must justify the need for the 
proposed project period. 

To be eligible for assistance, an 
applicant must meet the requirements 
found in regulations applicable to this 
program, including the following: 

(1) A local educational agency, 
applying as either a sole or joint 
applicant, is required to hold at least 
one meeting, open to the public, to 
discuss the contents of its application. 
Requirements for scheduling and 
holding this open meeting are contained 
in the Education Department General 
Administrative Regulations (34 CFR 
75.139-75.141). 

The local educational agency must 
complete the certification form in the 
program information package. This 
requirement must be met regardless of 
whether the local educational agency is 
designated as the applicant under 34 
CFR 75.128. 

(2) Joint applicants must complete a 
special certification form in the program 
information package. 

(3) An applicant must provide a copy 
ot its application to the appropriate 
State educational agency in its State in 
advance of submitting it to the 
Department of Education. Requirements 
pertaining to State educational agency 
review are contained in 34 CFR 500.20. 

(4) Certain applicants must establish 
an advisory council to assist in the 
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development of an application. 
Requirements pertaining to advisory 
councils are contained in 34 CFR 510.21. 

Available Fund: It is expected that 
approximately $400,000 will be available 
for new grants under the Training 
Projects Program (Activity D) in fiscal 
year 1984. 

It is estimated that these funds could 
support 4 projects. 

The anticipated award for each 
project is between $50,000 and $150,000. 

However, these estimates do not bind 
the Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Allocation of Funds: Under 34 CFR 
510.30, the Secretary holds separate 
competitions for applications proposing 
the activities described in 34 CFR 
510.10(D) that are designed exclusively 
for parents and for applications 
proposing the activities described in 34 
CFR 510.10(d) that are designed for any 
participants including parents. The 
applicant must identify in its application 
which activity is being proposed. 
Applications compete only against other 
applications proposing the same 
activities. 

For fiscal year 1984, the Secretary 
anticipates that $300,000 will be 
allocated for applications proposing 
activities designed exclusively for 
parents. The Secretary anticipates that 
$100,000 will be allocated for 
applications proposing activities 
designed for any participants, including 
parents. 

However, these amounts are only 
estimates and do not bind the 
Department of Education. The Secretary 
may reallocate funds if too few 
applications are received under a 
competition. 

Application Forms: Applications are 
expected to be ready for mailing in 
November 1983. They will be mailed to 
individuals on the mailing list for the 
Bilingual Education Act programs. A 
copy of the application form and 
program information package may be 
obtained by writing to the Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW.., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 


paperwork, application content, 
reporting, or grantee performane 
requirement beyond those imposed 
under the statute and regulations. 

The Secretary strongly s that the 
narrative portion of the application not 
exceed 40 pages in length. The Secretary 
further urges that applicants not submit 
information that-is not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Training Projects Program, 34 CFR Parts 
500 and 510. 

(2) The Education Department 
General Administrative Regulations 
(EDGAR), 34 CFR Parts 74, 75, 77, and 
78. 

Further Information: For further 
information contact the Training 
Projects (Activity D) Application 
Coordinator, Office of 
Education and Minority Languages 
Affairs, U.S. Department of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. Telephone: (202) 447-9273. 


(20 U.S.C. 3233) 


84.099A—Bilingual Vocational Instructor 
Training Program 

Closing Date: February 21, 1984. 

Applications are invited for new 
projects under the Bilingual Vocational 
Instructor Training Program. 

Authority for this program is 
contained in Sections 181-189B of the 
Vocational Education Act of 1963, as 


‘amended by the Education Amendments 


of 1976. 
(20 U.S.C. 2411-2421) 


This program issues awards to State 
agencies and public or private nonprofit 
educational institutions. 

The purpose of the awards is to 
provide training programs for persons 
seeking to improve their skills and 
qualifications as instructors in bilingual 
vocational training programs for persons 


of limited English speaking ability. 
Closing date for transmittal of 


applications: An application for a grant 
must be mailed or hand delivered by 
February 21, 1984. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.099A, Washington, D.C. 
20202. 

Program Information: An application 
will be approved for a project period of 
from one to three years. 

Available Funds: It is expected that 
approximately $700,000 will be available 
for the Bilingual Vocational Instructor 
Training Program in FY 1984. 


It is estimated that these funds could 
support 3 new projects. 

However, these estimates do not bind 
the U.S. Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Application Forms: Application 
packages are expected to be ready for 
mailing in October 1983. They will be 
mailed to individuals on the mailing list 
for the Bilingual Vocational Training 
Programs. A copy of the application 
package may be obtained by writing to 
the Bilingual Vocational Training 
Program, Office of Bilingual Education 
and Minority Languages Affairs, U.S. 
Department of Education (Room 421, 
Reporters Building), 400 Maryland 
Avenue, SW., Washington, D.C. 20202- 
5401. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
packages. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 

The Secretary strongly urges that the 
narrative portion of the application not 
exceed 25 pages in length. The Secretary 
further urges that applicants not submit 
information that is not requested. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Bilingual Vocational Instructor Training 

34 CFR Part 526. 

(2) The Education Department 
General Administrative Regulations 
(EDGAR), 34 CFR Parts 74, 75, 77, and 
78. 

Further Information: For further 
information contact the 
Vocational Training Projects 
Application Coordinator, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. Telephone: 
(202) 447-9228 or 447-9274. 


(20 U.S.C. 2411-2421) 
84.077A—Bilingual Vocational Training 
Program 

Closing Date: February 21, 1982. 


Applications are invited for new 
projects under the Bilingual Vocational 
Training Program. 





Authority for this program is 
contained in Sections 181-189B of the 
Vocational Education Act of 1963, as 
amended by the Education Amendments 
of 1976. 


(20 U.S.C. 2411-2421) 


This program issued awards to local 
educational agencies, State agencies, 
postsecondary educational institutions, 
private nonprofit vocational training 
institutions, and nonprofit organizations 
especially created to serve a group 
whose language as normally used is 
other than English. 

The purpose of the awards is to 
provide bilingual vocational training to 
persons who are from environments 
where the dominant language is other 
than English and who are unemployed 
or underemployed because of their 
limited English speaking ability. 

Closing Date for Transmittal of 
Applications: An application for a grant 
must be mailed or hand delivered by 
February 21, 1984. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.077A, Washington, D.C. 
20202. 

Program Information: An application 
will be approved for a project period of 
from one to three years. 

Priorities: The Education Department 
General Adminstrative Regulations (34 
CFR 75.105) permit the Secretary to 
establish annual priorities for the 
selection of applications in a particular 
fiscal year. For fiscal year 1984, the 
Secretary invites the submission of 
applications that propose bilingual 
vocational training in new and emerging 
occupations that do not require a 
professional degree, such as ocupations 
in microcomputer repair, laser ™ 
technology, new medical technology, 
and robotics repair. An application that 
meets the invitational priority does not 
receive competitive or absolute 
preference over applications that do not 
meet the priority. . 

Available Funds: It is expected that 
approximately $896,000 will be available 
for the Bilingual Vocational Training 
program in fiscal year 1984. 

It is estimated that these funds could 
support 5 projects. 

However, these estimates do not bind 
the U.S. Department of Education to a 
specific number of grants or to the 
amount of any grant unless that amount 
is otherwise specified by statute or 
regulations. 

Applications Forms: Applications are 
expected to be ready for mailing in 
October 1983. They will be mailed to 
individuals on the mailing list for the 


Bilingual Vocational Training Programs. 
A copy of the application package may 
be obtained by writing to the Bilingual 
Vocational Training Program, Office of 
Bilingual Education and Minority 
languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. 

Application must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 

The Secretary strongly urges that the 
narrative-portion of the application not 
exceed 25 pages in length. The Secretary 
further urges that applicants not submit 
information that is not requested. 

Special Procedures: An applicant 
must provide a copy of its application to 
the State Board for Vocational 
Education for comment, as required 
under 34 CFR 525.604(a), to give the 
State Board an opportunity to comment 
on the application. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Binlingual Vocational Training Program, 
34 CFR Part 525. 

(2) The Education Department 
General Administrative Regulations, 34 
CFR Parts 74, 75, 77 and 78. 

(3) The Department of Labor 
regulations (29 CFR 95.34) as in effect on 
September 30, 1979, governing training 
allowances for participants in the 
Bilingual Vocational Training Program. 

Further Information: For further 
information contact the Bilingual 
Vocational Training Projects 
Application Coordinator, Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. Department of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, DC, 20202. Telephone (202) 
447-9228 or 447-9274. 


(20 U.S.C. 2411-2421) 


Jesse M. Soriano, 

Director, Office of Bilingual Education and 
Minority Languages Affairs. 

[FR Doc. 83-26151 Filed 9-23-83; 8:45 am] 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP81-80-008] 


Consolidated Gas Supply Corp.; 
Purchased Gas Adjustment Clause 


September 20, 1983. 


Take notice that on September 13, 
1983, Consolidated Gas Supply 
Corporation (Consolidated) tendered for 
filing, pursuant to Opinion No. 180 
issued July 12, 1983 in Docket No. RP81- 
80 (Phase I) and a settlement agreement 
dated September 2, 1982, in Docket No. 
RP81-80 (Phase II), approved by 
Commission letter order issued 
November 19, 1982, the following 
revised tariff sheets to its FERC Gas 
Tariff, Third Revised Volume No. 1: 





Effective date 





Substitute Revised Twenty-eighth, Re- 
vised Sheet No. 16. 
Substitute Revised Twenty-ninth, Revised 


Jan. 1, 1982. 
Mar. 1, 1982. 
June 1, 1982. 
Aug. 1, 1982. 
Sept. 1, 1982. 


The revised tariff sheets are being 
filed to reflect the rate of return 
authorized in Opinion No. 180. 

The revised tariff sheets effective 
June, August and September 1982 also 
reflect a change to the “Base Cost of 
Gas from Producer Suppliers” due to a 
reduction in the unit cost of old pipeline 
production pursuant to Opinion No. 180. 

Consolidated also submits in the filing 
revised Appendices A and B, the cost of 
service and rates contained in the 
September 2, 1982 settlement, adjusted 
to reflect the effect of Opinion No. 180. 

Copies of this filing have been sent to 
the applicable state commissions and all 
parties to these proceedings. 

Any person desiring to be heard or to 
protest said filing should file a petition - 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before September 
26, 1983. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
be party must file a petition to intervene. 
Copies of this filing are on file with the 
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Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-26162 Filed 0-23-83; 6:45 am} 

BILLING CODE 6717-01-m 


[Docket No. TA84-1-47-000] 


MIGC, Inc.; Purchased Gas Adjustment 
Clause 


September 21, 1983. 

Take notice that on September 15, 
1983, MIGC, Inc. (MIGC) tendered for 
filing copies of Twenty-Seventh Revised 
Sheet No. 32 and Foruth Revised Sheet 
No. 32-A to its FERC Gas Tariff Original 
Volume No. 1, as required under the 
Commission Rules and Regulations 
under the Natural Gas Act. 

MIGC has submitted alternate 
schedules reflecting expected sales 
assuming full purchase by Colorado 
Interstate Gas Company (CIG) of 11 Bcf 
sales volume (Case 1) and the 4.9 Bef 
sales volume attributable to CIG’s 
projection and expected sales MGTC, 
Inc. (Case 2). MIGC is invoicing CIG for 
volumes tendered but not taken by CIG 
pursuant to MIGC’s Tariff Original 
Volume No. 1, Original Sheet No. 9, and 
Rate Schedule PL-1. 

MIGC’s Twenty-Seventh Revised 
Sheet No. 32 and Fourth Revised Sheet 
No. 32-A provide for a Purchased Gas 
Adjustment Rate Increase of 33.98¢ per 
MMBtu for Case 1 and a rate increase of 
489.55¢ per MMBtu for Case 2, effective 
November 1, 1983, in order to: (1) 
Provide for a current gas cost 
adjustment to permit MIGC to reflect the 
higher cost of gas purchases which it is 
currently incurring (Table II); (2) provide 
for an adjustment to MIGC’s 
unrecovered Purchased Gas Cost 
Account as of January 31, 1982 and 
January 31, 1983 (Table II); (3) to 
recover a carrying surcharge per FERC 
Order No. 47 (Table VI) as set forth in 
MIGC’s First Revised Sheet No. 32-A); 
(4) to set forth projected incremental 
pricing surcharges to become effective 
November 1, 1983 (Fqurth Revised Sheet 
No. 32-A; (5) recovery through a special 
surcharge to CIG of costs associated 
with operation of an inert gas facility 
requested by CIG and for its sole 
benefit. The effective rates also reflect a 
surcharge to permit MIGC to recover 
production related charges pursuant to 
FERC Order No. 94-A. 18 CFR 271.1100, 
et seq. This surcharge would be 
converted to a per-MMBtu charge upon 
acceptance by the Commission of the 
uncontested settlement in MIGC 
immediately preceeding PGA filing now 
pending before the Commission. 


Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-26181 Filed 9-23-83; 8:45 am] 

BILLING CODE 6717-01-™ 


[Docket No. RP 63-66-001] 


Mississippi River Transmission Corp.; 
Filing of Motion To Make Suspended 
Tariff Sheets Effective 


September 20, 1983. 

Take notice that on September 2, 1983, 
Mississippi River Transmission 
Corporation (“Mississippi”) filed in the 
above-captioned docket a “Motion to 
Make Suspended Tariff Sheets 
Effective.” In its Motion, Mississippi 
moves to make effective on October 1, 
1983 the below-listed revised tariff 
sheets to its FERC Gas Tariff, such 
sheets being those filed by Mississippi 
in this proceeding on March 31, 1983 
with certain revisions: 


Second Revised Volume No. 1 
Original Sheet Nos. 1 through 78 


Original Volume No. 2 


Fifth Revised Sheet No. 86 
Third Revised Sheet No. 145 

Mississippi states that pursuant to 
Commission order, and as described in 
the Motion, revisions have been made to 
the rates and charges in the tariff sheets 
to reflect: (1) The elimination of all costs 
and associated expenditures related to 
those facilities not anticipated to be in 
service by September 30, 1983; (2) the 
actual balance of advance payments as 
of July 31, 1983 and the estimated 
recoupment of advances during August 
and September 1983; and (3) PGA unit 
adjustments based on the cost of 
purchased gas and the Surcharge 
Adjustments contained in Mississippi's 
PGA to be effective September 1, 1983. 

Mississippi states that copies of the 
Motion, together with the revised tariff 
sheets and computations in support of 
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the rate revisions, have been served on 
all jurisdictional customers, parties to 
this proceeding and interested State 
Commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with § 65.211 
and 385.214 of the Commission's Rules 
of Practice and Procedure (16 CFR 
385.211, 385.214). All such motions or 
protests should be filed on or before 
September 26, 1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-26183 Filed 9-23-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP 83-127-001] 


September 21, 1983. 

Take notice that on September 16, 
1983, Natural Gas Pipeline Company of 
America (Natural) submitted for filing as 
part of its FERC Gas Tariff, Third 
Revised Volume No. 1, Substitute 
Original Sheet No. 81, to be effective 
August 5, 1983. 

The purpose of Substitute Original 
Sheet No. 81 is to revise the rate 
provision (section 2) of Rate Schedule 
AIC which Natural submitted for filing 
on August 25, 1983 as Original Sheet No. 
81 of Third Revised Volume No. 1 of its 
FERC Gas Tariff. The revision is 
intended to specify the rate levels under 
which the service will be billed. 

A copy of this filing has been mailed 
to all parties at Docket No. RP83—127- 
000. 
Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with the 
requirements of Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure. All such motions or protests 
should be filed on or before October 3, 
1983. Protests will be considered by the 
Commission in determining the 
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appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 83-26184 Filed 9-23-83; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. RP83—131-000] 


Texas Gas Transmission Corp.; 
Proposed Changes in FPC Gas Tariff 


September 20, 1983. 

Take notice that Texas Gas 
Transmission Corporation on September 
9, 1983 tendered for filing Original Sheet 
No. 7-AA to its FPC Gas Tariff, Third 
Revised Volume No. 1. This sheet is 
being issued to establish a new rate 
schedule entitled Added Incentive 
Charge as authorized under Section 
157.209(f} of the Commission's 
Regulations which became effective 
August 5, 1983 pursuant io Order No. 319 
issued July 20, 1983 in Docket No. RM81- 
29-000 


Copies of the filing were served upon 
the company’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C, 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such petitions or 
protests should be filed on or before 
September 27, 1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 83-26187 Filed 9-23-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP74-41-028, et al.) 


Texas Eastern Transmission Corp., et 
al.; Filing of Pipeline Refund Reports 
and Refund Pians 


September 21, 1983. 
Take notice that the pipelines listed in 
the Appendix hereto have submitted to 


the Commission for filing proposed 
refund reports or refund plans. The date 
of filing, docket number, and type of 
filing are also shown on the Appendix. 
Any person wishing to do so may 
submit comments in writing concerning 
the subject refund reports and plans. All 
such comments should be filed with or 
mailed to the Federal Energy Regulatory 
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Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, on or 
before October 3, 1983. Copies of the 
respective filings are on file with the 
Commission and available for public 
inspection. 

Kenneth F, Plumb, 

Secretary. 


APPENDIX 


Company 





Texas Eastern Transmission Corporation . 


...| Tennessee Gas Pipeline 


[FR Doc. 63-26188 Filed 9-23-83; 6:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP82-85-002) 


Western Gas Interstate Co.; Tariff 
Filing 


September 20, 1983. 


Take notice that on September 9, 1983, 
Western Gas Interstate Company 
(“Western”) filed herein the below listed 
tariff sheets to its FERC Gas Tariff, 
Original Volume No. 1 and Original 
Volume No. 2. 


FERC Gas Tariff, Original Volume No. 1: 
Twenty-Third Revised Sheet No. 3A.... 
Fourth Revised Sheet No. 338............. 
Fifth Revised Sheet No. 33C... -~ 

FERC Gas Tariff, Original Volume 
Seventh Revised Sheet No. 1A 


A description of the changes reflected 
on each of the above listed tariff sheets 
is provided below: 


FERC Gas Tariff, Original Volume No. 1 
Twenty-Third Revised Sheet No. 3A 


This tariff sheet reflects the Base 
Tariff Rates accepted and approved by 
the Commission Letter Order dated 
August 1, 1983 in Docket No. RP82-85. 


Fourth Revised Sheet No. 33B 


This tariff sheet reflects the change in 
the Gas Cost Adjustment portion of 
Western's PGA to reflect a change in the 
method of calculating its purchased gas 
cost by dividing the total gas costs by 
sales volumes instead of purchased 
volumes, as accepted and approved by 
the Commission Letter Order dated 
August 1, 1983 in Docket No. RP82-85 





Fifth Revised Sheet No. 33C 


This tariff sheet reflects the change in 
the Surcharge Adjustment portion of 
Western's PGA to reflect a change in the 
method-of calculating its purchased gas 
cost by dividing the total gas costs by 
sales volumes instead of purchased 
volumes, as accepted and approved by 
the Commission Letter Order dated 
August 1, 1983 in Docket No. RP82-85. 


FERC Gas Tariff, Original Volume No. 2 
Seventh Revised Sheet No. 1A 


This tariff sheet reflects the Currently 
Effective Tariff Rates accepted and 
approved by the Commission Letter 
Order dated August 1, 1983, in Docket 
No. RP82-85., 

Western states that copies of this 
filing were served upon Western's 
transmission system customers and the 
intervenors in this proceeding. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before September 
27, 1983. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this filing 
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are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-26189 Filed 9-23-83; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. GP83-46-000] 


Natural Gas Policy Act; Phillips 
Petroleum Co., Bacon #1 Well, FERC J. 
O. No. 83-39094; Petition To Reopen 
Final Weil Category Determination and 
Request for Withdrawal 


September 21, 1983. 

On August 15, 1983, Phillips Petroleum 
Company (Phillips) filed with the 
Federal Energy Regulatory Commission 
(Commission) a petition to reopen, and a 
request to withdraw, the determination 
by the Oklahoma Corporation 
Commission (Oklahoma) that natural 
gas from the Bacon #1 Well, located in 
Section 18-IN-14ECM, Texas County, 
Oklahoma, qualifies as stripper well 
natural gas pursuant to section 108 of 
the Natural Gas Policy Act of 1978 
(NGPA), 15 U.S.C. 3301-3432 (Supp. V 
1981). The subject determination became 
final under 18 CFR 275.202(a) (1983) on 
July 15, 1983. 

Under NGPA section 108(b)({1), a 
necessary condition for stripper well 
natural gas qualification is that the 
applicant's well produced at its 
maximum efficient rate of flow not in 
excess of an average of 60 Mcf/day of 
non-associated natural gas during the 
qualifying 90-day production period. 
Phillips requests that the subject 
determination be reopened, and, 
contingent upon such reopening, that it 
be allowed to withdraw the instant 
application, based upon a review of 
records by Phillips indicating that the 
data submitted for section 108 
determination was inaccurate. 

Specifically, Phillips states that the 
NGPA section 108 determination for the 
subject well was based on a twelve 
month production report ending August 
31, 1982 as well as “established state 
allowables.” Phillips asserts that its 
review indicates that the “state 
allowable” possibly did not represent 
the maximum efficient rate of flow for 
the subject well during the qualifying 
period. Phillips claims that on or about 
May of 1982, ‘allowable production” has 
been decreased to compensate for 
“overages” that had accumulated in 
excess of the “state allowable” during 
the previous calendar year. Phillips 
further claims that production rates for 
the instant qualifying period were 
reduced below the “normal state 
allowable” for the subject well, and 


therefore such may not represent the 
maximum efficient rate of flow for the 
well under 18 CFR 271.807. Phillips also 
asserts that the “allowable” for the 
subject well was increased after testing 
on or about October of 1982. Finally 
Phillips claims that for the 90-day 
production period ending May 31, 1983, 
the well averaged 99.72 Mcf/day. 

Phillips asserts that it sells gas 
produced from the subject well to 
Panhandle Eastern Pipeline Company 
(Panhandle) and that there have been 
collections at the section 108 price from 
Panhandle. Phillips also asserts that a 
refund report is in preparation for 
Panhandle and the Commission. 
Notwithstanding these assertions, notice 
is hereby given that, in the event the 
subject determination is reopened, the 
question of whether the Commission 
will require refunds, plus interest 
computed under § 154.102({c) of the 
regulations, is a matter subject to the 
review and final decision of the 
Commission. 

Any person desiring to be heard or to 
make any protest to the requested 
reopening and withdrawal should file, 
within 30 days after this notice is 
published in the Federal Register, with 
the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, a motion 
to intervene or a protest in accordance 
with the requirements of Rules 214 or 
211 of the Rules of Practice and 
Procedure. All protests filed will be 
considered but will not make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene in 
accordance with the Commission's 
rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-26185 Filed 9-23-83; 8:45 am] 
BILLING CODE 6717-01-™ 


[Docket No. GP83-47-000] FERC J.D. No. 
80-59073 


Natural Gas Policy Act; Phillips 
Petroleum Co., Crose A #1 Well; 
Petition To Reopen Final Well 
Category Determination for Purposes 
of Reconsideration 


Issued: September 21, 1983. 


On August 22, 1983, Phillips Petroleum 
Company (Phillips), filed with the 
Federal Energy Regulatory Commission 
(Commission) a petition to reopen for 
purposes of reconsideration the 
determination by the Oklahoma 
Corporation Commission (Oklahoma) 
that gas from the Crose A #1 Well 
qualifies under section 103 of the 
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Natural Gas Policy Act of 1978 (NGPA), 
15 U.S.C. 3301-3432 (Supp. V 1981). The 
subject determination became final on 
November 13, 1980, in conformance with 
18 CFR 275.202(a) (1983). 

For natural gas to qualify as gas 
produced from a new, onshore 
production well under NGPA section 
103, the surface drilling of the well must 
have begun on or after February 19, 
1977. Phillips asserts that the subject 
well was originally spudded by Tesoro 
Petroleum Company (Tesoro) on 
September 4, 1974. Phillips states that 
Tesoro drilled the wellbore to a depth of 
7,000 feet, “completed the well as a dry 
hole September 21, 1974” [sic], and 
subsequently plugged and abandoned it. 
Phillips further claims that it re-entered 
the subject well on or about November 
of 1978, deepened it to 10,066 feet and 
completed it on May 10, 1979. Phillips 
states that it expended $524,490 to re- 
enter, drill, and equip the subject well 
and that such expenditures represent 
exploration and production efforts 
“similar to those that would be required 
in a new well.” Phillips also states that 
the subject well produced gas from 
perforations located from 8,152 feet to 
9,126 feet, a section of the wellbore 
Phillips claims was non-existent prior to 
reentry. 

Finally, Phillips avers that the instant 
case is governed by L&B Oil Co. v. 
FERC, 655 F.2d 758 (5th Cir. 1982) for the 
purpose of determining the date of 
surface drilling. Phillips further avers 
that the facts of L&B and the instant 
case are substantially similar. Phillips 
asseverates that under L&B, the subject 
well properly qualified as a NGPA 
section 103 well for the period December 
27, 1979 through April 8, 1981, the date 
the stripper well determination became 
effective for the subject well. 

Notice is hereby given that, in the 
event the subject determination is 
reopened, the question of whether the 
Commission will require refunds, plus 
interest computed under § 154.102(c) of 
the regulations, is a matter subject to the 
review and final decision of the 
Commission. 

Any person desiring to be heard or to 
make any protest to the requested 
reopening should file, within 30 days 
after this notice is published in the 
Federal Register, with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
D.C. 20426, a motion to intervene or a 


1 On April 9, 1981 Phillips claims that it submitted 
an NGPA section 108 well category determination 
application to Oklahoma for the subject well, and 
that on January 8, 1982, the section 108 
determination became final under FERC J.D. No. 82- 
07848. 
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protest in accordance with the 
requirements of Rules 214 or 211 of the 
Rules of Practice and Procedure. All 
protests filed will be considered but will 
not make the protestants parties to the 
proceeding. Any person wishing to 
become a party must file a petition to 
intervene in accordance with the 
Commission's rules. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 83-26186 Filed 9-23-83; 8:45 am] 

BILLING CODE 6717-01-M 





ENVIRONMENTAL PROTECTION 
AGENCY 


[OPRM-FRL 2439-6] 
Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 


summary: Section 3507(a)(2)(B) of the 


Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.) requires the Agency 
to publish in the Federal Register a 
notice of proposed information 
collection requests that have been 
forwarded to the Office of Management 
and Budget (OMB) for review. The 
information collection requests listed 
are available to the public for review 
and comment. 

FOR FURTHER INFORMATION CONTACT: 
David Bowers; Office of Standards and 
Regulations; Information Management 
Section (PM-223); U.S. Environmental 
Protection Agency; 401 M Street, SW.; 
Washington, D.C. 20460; telephone (202) 
382-2742 or FTS 382-2742. 


SUPPLEMENTARY INFORMATION: 
Toxics Programs 


Title: Notice of Arrival of Imported 
Pesticides and Devices (EPA #0152). 

Abstract: EPA requires importers of 
pesticides and related devices to notify 
the Agency prior to the arrival of the 
shipment in the U.S. EPA uses this form 
in conjunction with Customs to regulate 
these imports. 

Respondents: Importers of pesticides 
and related devices. 


Agency PRA Clearance Requests 
Completed by OMB 


EPA #0318, Estimate of Municipal 
Wastewater Treatment Facility 
Requirements, was cleared on August 30 
(OMB #2040-0050). 

EPA #1030, Case Control Study of 
Cancer and Formaldehyde Associations, 
was cleared on September 2 (OMB 
#2070-0018). 


EPA #1032, Statement for Residents of 
High-Altitude Areas Purchasing Low- 
Altitude Vehicles Attesting to Intended 
Use, was cleared September 2 (OMB 
#2060-0049). 

EPA #1082, National Emission 
Standards for Inorganic Arsenic 
Emissions from Primary Copper 
Smelters, was cleared September 12 
(OMB #2060-0042). 

Comments on all parts of this notice 
should be sent to: 

David Bowers, (PM-223), U.S. 
Environmental Protection Agency, 
Office of Standards and Regulations, 
401 M Street, SW., Washington, D.C. 
20460, and 

Don Arbuckle, Vartkes Broussalian, or 
Anita Ducca, Office of Management 
and Budget, Office of Information and 
Regulatory Affairs, New Executive 
Office Building (Room 3228), 726 
Jackson Place, NW., Washington, D.C. 
20503. 


Dated: September 20, 1983. 
N. Phillip Ross, 
Chief, Statistical Policy Staff. 
[FR Doc. 83-26023 Filed 9-23-83; 8:45 am] 
BILLING CODE 6560-50-M 


[Docket No. ECAO-CD-81-2; ORD—FRL 
2441-2] 


Draft Air Quality Criteria Document for 
Lead 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notices of availability. 


SUMMARY: The existing Air Quality 
Criteria Document for Lead (EPA-600/8- 
77-017) is being updated and revised 
pursuant to Sections 108 and 109 of the 
Clean Air Act, as amended, 42 U.S.C. 
7408 and 7409, and will be used as a 
basis for the review and, as appropriate, 
revision of the National Ambient Air 
Quality Standard (NAAQS) for lead. As 
part of this process, EPA is making 
available for public comment the First 
External Review Draft of the revised 
Lead Criteria Document (EPA-600/8-83- 
028A). This External Review Draft will 
be available for public review starting 
on or about October 15, 1983, and the 
Agency will accept comments for ninety 
(90) days thereafter. 

To obtain a single copy of the First 
External Review Draft as soon as it is 
available, interested parties should 
contact the ORD Publications Center, 
CERI-FRN, U.S. Environmental 
Protection Agency, 26 W. St. Clair St., 
Cincinnati, OH 45286; (513) 684-7562, 
and request the First External Review 
Draft of the revised Lead Criteria 
Document: 
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Volume, Chapters, and EPA Number 


Volume I—Chapter 1—EPA-600/8-83- 
028A-I 
Volume II—Chapter 2-8—EPA-600/8- 
83-028A-II 
Volume I1]—Chapter 9-11—EPA-600/8- 
83-028A-Ill 
Volume IV—Chapter 12-13—EPA-600/ 
8-83-028A-IV 
Requesters should write for all 
volumes at this time and copies will 
automatically be provided when 
available. Please provide a mailing 
address. Comments on the draft Lead 
Document should be sent (by close of 
business January 15, 1984) to: Project 
Manager, Air Quality Criteria Document 
for Lead, Environmental Criteria and 
Assessment Office (MD-52), U.S. 
Environmental Protection Agency, 
Research Triangle Park, N.C. 27711. 


FOR FURTHER INFORMATION CONTACT: 
Dr. David Weil, Project Manager, 
Environmental Criteria and Assessment 
Office, (MD-52), U.S. Environmental 
Protection Agency, Research Triangle 
Park, N.C. 27711, telephone: 919/541- 
4163. 


SUPPLEMENTAL INFORMATION: The First 
External Review Draft of the revised 
EPA document, Air Quality Criteria for 
Lead, will be released for public 
comment in the form of four volumes. 
The first volume (Volume J) will contain 
the Executive Summary and 
Conclusions (Chapter 1) for the entire 
document. The second volume (Volume 
II) will contain Chapters 2 through 8, 
which will include the introduction for. 
the entire document and chapters that 
discuss background information on: 
physical and chemical properties of 
lead; sources of emission; transport, 
transformation, and fate; ambient 
concentrations and potential human 
exposures; and the effects of lead on 
ecosystems. Volume III contains 
Chapters 9 through 11, dealing with: 
measurement of lead in biologic tissues; 
uptake, distribution, metabolism and 
excretion of lead; and assessment of 
human exposure and absorption of lead. 
Volume IV contains Chapters 12 and 13, 
with the former chapter focusing on 
characterization of the health effects of 
lead and the latter chapter providing an 
integrative-interpretive evaluation 
concerning lead exposure and health 
risks, taking into account information 
presented in preceding chapters (3-12) 
of the document. Individual volumes will 
be provided upon request on or about 
October 15, 1983, the starting date for 
the 90-day public comment period, as 
soon as printing of each is completed. 
After receipt of public comments on 
the First External Review Draft of the 
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Lead Criteria Document, the Clean Air 
Science Advisory Committee (CASAC) 
of the Agency’s Science Advisory Board 
(SAB) will hold a public meeting to 
review the draft document. Advance 
notice of the time and place of the 
meeting will be made in a subsequent 
Federal Register announcement. 

The draft document will also be 
available for public inspection and 
copying at the EPA library at Waterside 
Mall, 401 M Street, SW., Washington, 
D.C. 20460. 

All public comments received, as well 
as the Agency’s responses to these 
comments, will be included in the 
docket established for the review of the 
lead document (Docket No. ECAO-CD- 
81-2). The docket is available for 
inspection and copying between the 
hours of 8:00 a.m. and 4:00 p.m. at EPA 
headquarters in the Central Docket 
Section (A-130), Gallery 1, West Tower, 
Waterside Mall, 401 M Street, SW., 
Washington, D.C. 20460. 


Dated: September 6, 1983. 
Courtney Riodan, 
Acting Assistant Administrator for Research 
and Development. 
[FR Doc. 83-26125 Filed 9-23-83; 8:45am] 
BILLING CODE 6560-50-M 


[SAB-FRL 2440-7) 


Science Advisory Board, Research 
Outlook Review Subcommittee; Open 
Meeting 


Under Pub. L. 92-463, notice is hereby 
given that a one-day meeting of the 
Research Outlook Review Subcommittee 
wiil be held on October 11, 1983, in 
Conference Room 3906/08, U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, D.C. The 
meeting will begin at 8 am and the 
estimated time of adjournment is 4:30 
pm. 

The purpose of this meeting is to 
enable the Subcommittee to provide its 
advice and comment to the Agency on 
the draft Research Outlook 1984, which 
is EPA’s annual undate of its five-year 
research and development plan. 

The meeting is open to the public. Any 
member of the public wishing to attend 
or obtain information should contact Dr. 
Terry F. Yosie, Staff Director, Science 
Advisory Board, by close of business 
October 5, 1983. The telephone number 
is (202) 382-4126. 

Terry F. Yosie, 

Staff Director, Science Advisory Board. 
September 21, 1983. 

[FR Doc. 83-26135 Filed 9-23-83; 8:45 am] 

BILLING CODE 6560-50-M 


[SAB-FRL 2440-8] 


Science Advisory Board, Executive 
Committee; Open Meeting 


Under Pub. L. 92-463, notice is hereby 
given of a meeting of the Executive 
Committee of the Science Advisory 
Board (SAB). The meeting will be held 
on October 13-14, 1983, beginning at 9:15 
am on each day, and scheduled to be in 
Room 1103, West Tower, 401 M Street, 
SW., Washington, D.C. The agenda for 
the meeting includes the following 
issues: review of the revised draft Office 
of Research and Development Guidance 
for the Preparation of Exposure 
Assessments; discussion of future SAB 
review of EPA regulations; status report 
of SAB review of High Level 
Radioactive Waste Disposal Standards; 
status of the SAB review of Site-Specific 
Water Quality Criteria; and other issues 
of member interest. 

The meeting is open to the public. Any 
member of the public wishing to attend 
or receive further information should 
contact Terry F. Yosie or Cheryl B. 
Bentley on (202) 382-4126 by close of 
business October 4, 1983. 

Terry F. Yosie, 
Staff Director, Science Advisory Board. 
September 21, 1983. 


[FR Doc. 83-26136 Filed 9-23-83; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


information Collection Submitted to 
OMB Review 


AGENCY: Federal Deposit Insurance 
Corporation. 

ACTION: Notice of information collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980. 


SUMMARY: Title of Information 
Collection: Consolidated Reports of 
Condition and Income (Mutual Savings 
Banks). 

Background: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35), the FDIC hereby gives notice that it 
has submitted to the Office of 
Management and Budget a form SF-83, 
“Request for OMB Review,” for the 
information collection system identified 
above. 

Address: Written comments regarding 
the submission should be addressed to 
Judy McIntosh, Office of Information 
and Regulatory Affairs, Office of 
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Management and Budget, Washington, 
D.C. 20503 and to John Keiper, Federal 


' Deposit Insurance Corporation, 


Washington, D.C. 20429. 


FOR FURTHER INFORMATION CONTACT: 
Requests for a copy of the submission 
should be sent to John Keiper, Federal 
Deposit Insurance Corporation, 
Washington, D.C. 20429, telephone (202) 
389-4351. 


SUPPLEMENTARY INFORMATION: The 
proposed information collection pertains 
to a revision to the Consolidated 
Reports of Condition and Income (Call 
Reports) filed by mutual savings banks. 
The proposed revision affects Call 
Reports beginning with those filed as of 
December 31, 1983. 

The revision consists of the addition 
of two items of information to a separate 
memorandum schedule at the end of the 
Consolidated Report of Condition form. 
These items are: 


Aggregate amount of all extensions of 
credit to all executive officers, principal 
shareholders, and their related interests; and 

Number of executive officers and principal 
shareholders to whom the amount of all 
extensions of credit by the reporting bank 
(including extensions of credit to related 
interests) equal or exceeds the lesser of five 
percent of equity capital or $500,000. 


The proposal to include these two 
items of information in the December 31, 
1983 Call Report is being made to 
coincide with the proposed elimination, 
by December 31, 1983, of FFIEC Form 
003 “Report on Ownership of the 
Reporting Bank and on Indebtedness of 
Its Executive Officers and Principal 
Shareholders to the Reporting Bank and 
to Its Correspondent Banks.” The 
submission to OMB also requests an 
extension of the approval of the Call 
Reports filed by mutual savings banks 
until January 31, 1986. 

It is estimated that the collection of 
information will increase the combined 
annual Call Reports burden by 1,160 
hours for respondents. However, the 
elimination of the form FFIEC 003 will 
decrease the annual reporting burden by 
3,150 hours resulting in a net burden 
decrease for mutual savings banks of 
approximately 1990 hours annually. 


Dated: September 20, 1983. 
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 


[FR Doc. 83-26017 Filed 9-23-83; 8:45 am] 
BILLING CODE 6714-01-M 
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\” FEDERAL RESERVE SYSTEM 


Oberlin Bancshares, inc., et al.; 
Formation of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3({a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become bank hoiding 
companies by acquiring voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act {12 
U.S.C. 1842{c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1455 East 
Sixth Street, Cleveland, Ohio 44101: 

1. Oberlin Bancshares, Inc. Oberlin, 
Ohio; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Oberlin Savings Bank 
Company, Oberlin, Ohio. Comments on 
this application must be received not 
later than October 20, 1983. 

B. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Western Bankshares, Inc., Billings, 
Montana; to become a bank holding 
company by acquiring 83.3 percent or 
more of the voting shares of Western 
Bank of Billings, Billings, Montana. 
Comments on this application must be 
received not later than October 20, 1983. 

C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Beaver Bancorp, Inc., Beaver, 
Oklahoma; to become a bank holding 
company by acquiring at least 80 
percent of the voting shares of Beaver 
Bancshares, Inc., Beaver, Oklahoma, 
which owns voting shares of The Bank 
of Beaver City, Beaver, Oklahoma. 
Comments on this application must be 
received not later than October 19, 1983. 


Board of Governors of the Federal Reserve 
System, September 20, 1983. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 83-26092 Filed 9-23-83; 8:45 am] 
BILLING CODE 6210-01-M 


One Valley Bancorp of West Virginia; 
Acquistion of Bank Shares by a Bank 
Holding Company 


The company listed in this notice has 
applied for the Board’s approval under 
section 3(a)(3) of the Bank Holding 
Company Act (12 U.S.C. 1842(a)(3)) to 
acquire voting shares or assets of a 
bank. The factors that are considered in 
acting on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 
1842{c)). 

The application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated. 
With respect to the application, 
interested persons may expresss their 
views in writing to the address 
indicated. Any comment on the 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

A. Board of Governors of the Federal 
Reserve System (William W. Wiles, 
Secretary) Washington, D.C. 20551: 

1. One Valley Bancorp of West 
Virginia, Charleston, West Virginia; to 
acquire 100 percent of the voting shares 
or assets of the Bank of St. Albans, St. 
Albans, West Virginia. This application 
may be inspected at the offices of the 
Board of Governors or the Federal 
Reserve Bank of Richmond. Comments 
on this application must be received not 
later than October 20, 1983. 

Board of Governors of the Federal Reserve 
System, September 20, 1983. 
james McAfee, 

Associate Secretary of the Board. 
[FR Doc. 83-26093 Filed 9-23-83; 8:45 am] 
BILLING CODE 6210-01-M 


GENERAL SERVICES 
ADMINISTRATION 


Federal Property Resources Service 
[Wildlife Order 152; 5-D-MI-715] 

East Huron Island, Marquette County, 
Michigan; Transfer of Property 


Pursuant to section 2 of Pub. L. 537, 
80th Congress, approved May 19, 1948 
(16 U.S.C. 667c), notice is hereby given 
that: 
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1. By transfer letter from the General 
Services Administration dated 
December 14, 1982, the property, 
consisting of 82.53 acres of unimproved 
land, known as East Huron Island, 
Marquette County, Michigan (5-D-MI- 
715), has been transferred to the 
Department of the Interior, U.S. Fish and 
Wildlife Service. 

2. The above described property was 
conveyed for wildlife conservation in 
accordance with the provisions of 
section 1 of said Pub. L. 80-537 (16 
U.S.C. 667b), as amended by Pub. L. 92- 
432. 


Dated: September 12, 1983. 
Carroll Jones, 
Commissioner of General Services 
Administration. 
{FR Doc 83-26164 Filed 9-23-83; 6:45 am] 
BILLING CODE 6820-96-M 


[Wildlife Order 151; 4~-D-VA-675] 


Portion—Atiantic Intracoastal 
Waterway, Dismal Swamp Canal, 
Chesapeake, Virginia; Transfer of 


Property 


Pursuant to section 2 of Pub. L. 537, 
80th Congress, approved May 19, 1948 
(16 U.S.C. 667c), notice is hereby given 
that: 

1. By transfer letter from the General 
Services Administration dated August 
29, 1983, the property, consisting of 26.45 
acres of unimproved land, known as 
Portion—Atlantic Intracoastal 
Waterway, Dismal Swamp Canal, 
Chesapeake, Virginia (4-D-VA-675), has 
been transferred to the Department of 
the Interior, U.S. Fish and Wildlife 
Service. 

2. The above described property was 
conveyed for wildlife conservation in 
accordance with the provisions of 
section 1 of said Pub. L. 80-537 (16 
U.S.C. 687b), as amended by Public Law 
92-432. 


Dated: September 12, 1983. 
Carroll Jones, 
Commissioner, General Services 
Administration. 
[FR Doc. 83~26163 Filed 9-23-83; 6:45 am] 
BILLING CODE 6820-96-M 


{GSA Bulletin FPMR A-85) 


Travel and Tansportation Expense 
Payment System Utilizing Contractor- 
issued Charge Cards and Travelers 
Checks 


AGENCY: General Services 
Administration. 
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ACTION: Announcement of GSA Bulletin 
FPMR A-85. 


SUMMARY: This bulletin announces the 


inauguration of a travel and 
transportation payment system utilizing 
Contractor-issued charge cards and 
travelers checks. Further, this bulletin 
describes the program and references 
appropriate regulations. 

EFFECTIVE DATE: October 1, 1983. 
Expiration date: September 30, 1984, 
unless sooner canceled or revised. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Charles T. Angelo, Director, 
Program development and Evaluation 
Division (FTE), Office of Transportation 
((703) 557-1261). 

September 22, 1983. 


GSA Bulletin FPMR A-85—General 


To: Heads of Federal agencies 

Subject:Travel and transportation expense 
payment system utilizing Contractor- 
issued charge cards and travelers checks 

1. Purpose. This bulletin announces a travel 
and transportation expense payment system 
which provides for the use of GSA 
Contractor-issued charge cards and travelers 
checks by Federal agencies and their 
travelers for the procurement of passenger 
transportation services and payment to 
commercial facilities for subsistence (lodging, 
meals, etc.) and miscellaneous travel and 
transportation expenses during official travel. 
Appropriate policies and procedures will be 
issued at a later date. 

2. Effective date. This bulletin is effective 
October 1, 1983. 

3. Expiration date. This bulletin expires 
September 30, 1984, unless sooner canceled 
or revised. 

4. Scope. This bulletin should be used in 
conjunctin with the Federal Travel 
Regulations (FTR), 41 CFR 101-7 (FPMR 101- 
7), and 41 CFR 101-41 (Transportastion 
Documentation and Audit). Except as 
‘ provided in this bulletin, all provisions of the 
FTR, 41 CFR 101-41, and related regulations 
(i.e., FPMR Remporary Regulation A-22, 
governing use of airline contract fares) shall 
continue in effect. 

5. Applicability. This bulletin applies to 
Federal agencies and departments, and their 
employees, that have volunarily agreed to 
participate in the General Services 
Administration (GSA) program for a travel 
and transportation expense payment system - 
using GSA Contractor-issued charge cards 
and travelers checks. 

6. Background. 

a. Under the provisions of 41 CFR 101- 
41.203, Federal agencies normally use GTRs 
(SF 1169, U.S. Government Transportation 
Request) to purchase passenger 
transportation services directly from a 
common carrier or through a Scheduled 
Airlines Traffic Office (SATO) or, more 
recently, through’a commercial travel agent 
under contract to the GSA. Also, under the 
provisions of the Federal Travel Regulations 
(FTR), travelers are eligible for advances to 
pay for allowable travel travel expenses. 
Upon completion of the official travel, the 


empoloyee submits a travel voucher to the 
agency finance office which reimburses the 
employee for authorized and allowable travel 
expenses. 

b. The GSA has entered into a contract 
with The Diners Club, Inc., for the issuance 
and maintenance of charge cards to be used 
by Federal employees to cover 
transportation, subsistence, and other 
allowable travel and transportation expenses 
incurred during official travel. 

c. On August 4, 1983, the agencies 
participating in the charge card program, and 
their employees, were authorized by the | 
Administrator of General Services to deviate 
from the provisions of 41 CFR 101-41.203 
when procuring passenger transportation 
services under the program described in this 
bulletin. (See 48 FR 36893.) 

7. Definitions. For purposes of this bulletin, 
certain terms used herein are defined as 
follows: 

a. A “charge card” means a GSA 
Contractor-issued charge card for use by a 
participating agency and its travelers to 
procure passenger transportation services 
and to pay commercial facilities for 
subsistence expenses and other allowable 
travel and transportation expenses incurred 
in connection with official travel. The term 
includes either a Contractor-issued individual 
employee change card or any agency charge 
card. The term does not include personal 
credit cards issued to employees based upon 
their own financial merit by any credit card 
or other company. 

b. “Contractor” means the Diners Club, Inc. 

c. “Participating agency(ies)” means those 
agencies that have volunteered to participate 
in the charge card payment system by 
agreement with the GSA. 

8. Employee charge card program criteria. 
under this program, employees will use a 
charge card to pay for major travel and 
transportation expenses; i.e., passenger 
transportation tickets, vehicle rental charges, 
lodging, and meals, etc. Travelers checks or 
cash may be used for other expenses when a 
charge card may not be accepted; i.e., 
laundry, parking, local transportation, tips, or 
official telephone calls. 

a. Issuance and participation. Participating 
agencies will determine and designate 
employees who may be issued an individual 
charge card. Designated employees will be 
requested to complete an employee charge 
card account application for agency approval 
and submission to the Contractor. The charge 
card will be issued directly to the employee 
in his or her name. 

b. Use of charge cards. 

(1) Charge cards issued under this program 
will be used solely for expenses incurred in 
conjunction with official travel. The 
employee will use the charge card to pay for 
official travel expnese to the maximum 
extent possible. There is no preset expenses 
limit on the charge cards. However, 
employees are cautioned that charges in 
excess of authorized and allowable travel 
and transportation expenses (i.e., lodging 
and/or mneal cost which exceed authorized 
authorized amounts) will be the financial 
responsibility of the employee. Use of the 
charge card does not relieve the employee of 
prudent travel practices and observance of 
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rules and regulations governing official travel 
as set forth in the FTR. 

(2) The charge card will be presented as 
payment for passenger transportation 
services (including services under contract 
fares offered by carriers under contract to 
GSA) to the transportation carrier, SATO, 
Travel Management Center (TMC) operated 
under GSA contract, or agency travel office, 
as appropriate under the participating 
agency's policies and procedures 
implementing the charge card program. The 
charge card may not be used to procure 
travel and transportation services from travel 
agencies who are not under contract to GSA 
to provide such services to the Government 
traveler. 

c. Monthly Contractor billings and 
payment. All charges to the charge card 
account will be billed by the Contractor 
directly to the individual employee on a 
monthly basis. No interest or late charge will 
be assessed by the Contractor on the 
employee charge card billings. However, all 
charges billed directly to the individual 
employee are due and payable in full to the 
Contractor within 25 days of the billing date. 
Extended or partial payments are not 
permitted under this program. 

d. Travel voucher claims. 

(1) Upon completition of official travel, the 
employee will prepare and submit a travel 
voucher in the usual manner for reimbursable 
expenses in accordance with the provisions 
of the FTR and agency policies and 
procedures, together with any required 
receipts, to the appropriate finance or paying 
office. The employee will be reimbursed for 
authorized and allowable travel and 
transportation expenses. Agencies will make 
every effort to process travel vouchers in a 
timely manner. 

(2) Unused transportation tickets. The 
employees will submit any unused 
transportation tickets (wholly or partially 
unused) to the appropriate transportation 
carrier or ticket issuing facility (SATO, TMC, 
or agency travel office) for a refund to be 
credited to the employee's charge card 
account. The employee will claim 
reimbursement on the travel voucher only for 
the cost of transportation tickets actually 
used. 


(8) Transportation charges and assignment 
of rights. Use of charge cards for procurement 
of passenger transportation services is 
considered to be cash payment. Travel 
vouchers submitted for reimbursement of 
transportation charges purchased with charge 
cards shall include a statement which assigns 
to the United States all rights which the 
traveler has in connection with recovery of 
overcharges from the carrier(s). This 
statement is preprinted on the SF 1012, Travel 
Voucher, and must be initialed by the 
employee when claiming reimbursement for 
transportation expenses. Employees using 
agency travel voucher under approved 
exceptions to the SF 1012 must add this 
statement to the voucher if it is not preprinted 
on the coucher. 

9. Agency charge cards. Agencies may 
elect to have cards issued to designated 
offices within the agency to cover authorized 
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office travel expenses, such as the purchase 
of bulk tickets or seminar and training 
accomodations. 

This type of charge card will include the 
name of a designated official of that office as 
well as the name of the agency. Travel and - 
transportation expenses paid by using agency 
charge cards will be signed for by the official 
to whom the card is issued. Monthly billing 
for charges accrued through use of such 
agency card will be made directly to the 
agency's appropriate finance or paying office 
and payment for all expenses billed monthly 
against the agency charge card account will 
be remitted directly to the Contractor. 
Payment of charges incurred through the use 
of agency office cards is subject to the 
provisions of the Prompt Payment Act of 
1982, and all charges billed directly to agency 
offices are due in full within 30 days of the 
billing date. 

10. Travelers checks. Reserved. 

11. Charge card issuance. 

a. The Contractor will issue charge cards 
only upon the request of authorized 
representatives of participating Federal 
agencies or departments. Interested offices 
may contact their local administrative or 
travel office to initiate this program. 

b. The contractor will mail charge cards 
directly to authorized individuals or to 
requesting agency offices within 3 working 
days of agency notification to the Contractor. 

12. Charge card cancellation. Cancellation 
of charge cards may be made by the 
employee, the agency, or the Contractor. The 
Contractor may not unilaterally cancel any 
charge card without prior consultation and 
concurrence of the authorizing agency. In all 
cases, cancellation requests may be 
accomplish by telephone notification with 
subsequent written confirmation to the 
Contractor. Cancellation requests by 
employees must be confirmed by their 
agency. 

13. Lost or stolen charge cards. Neither the 
participating agency nor the employee is 
responsible for any charges incurred against 
a lost or stolen cards; provided, however, that 
the employees reports loss of the card to the 
contractor promptly in accordance with the 
terms of the cardmember agreement 
accompanying the charge card at the time of 
issue. 

14. Financial obligations/liability. 

a. Employee. Except for promptly reported 
lost or stolen charge cards, employee with 
individually assigned charge cards are liable 
for all billed charges. (See pars. 8b and 13, 
above.) Government employees are required 
to pay their just financial obligations in a 
proper and timely manner pursuant to section 
206 of Executive Order 11222 (May 8, 1965) 
and Office of Personnel Management 
Regulations, 5 CFR 735.207. At the request of 
the Contractor, Federal agencies and 
departments, without Government liability, 
may assist in the collection process of 
individual employee accounts delinquent 
after 60 days. 

b. Government. The Government will 
assume no liability for charges incurred on 
individual employee charge cards, nor will 
the Government be liable for lost or stolen 
charge cards issued to individual employees. 
However, the Government is liable for © 


charges incurred in conjunction with official 
travel on agency office cards. (See also pars. 
9 and 13, above.) 

15. Additional agency guidance and 
information. 

a. Procurement of passenger 
transportation. 

(1) All travelers checks used for the 
procurement of transportation are the 
equivalent of cash and are subject to the 
provisions of 41 CFR 101-41.203-2. 

(2) Procurement of transportation with any 
credit card not issued under the auspices of 
this program will be considered the 
equivalent of cash for the purpose of 41 CFR 
101-41.203-2. 

b. Submission of passenger ticketing 
information to GSA for audit. 

(1) Travel vouchers containing 
reimbursable transportation charges 
purchased with Contractor-issued charge 
cards will not be considered transportation 
vouchers for the purposes of 41 CFR 101- 
41.807. 

(2) Passengers ticketing information will be 
furnished directly to GSA by The Diners 
Club, Inc. This information will be used by 
GSA's Office of Transportation Audits to 
identify and collect carrier overcharges. 

c. Examination of payments and collection. 

(1) A GSA notice of overcharge will be 
issued and mailed to the billing carrier when 
it has been determined hat the carrier has 
been paid a sum in excess of that proper for 
the services rendered. 

(2) Carriers will promptly refund those 
amounts identified as overcharges due the 
United States. Checks will be made payable 
to the “General Services Administration” and 
mailed directly to the General Services 
Administration (BWCA), Washington, D.C. 
20405. Payment or credit to the Contractor 
shall not be considered as proper payment of 
overcharge claims due the U.S. Government. 

(3) Protests to notices of overcharge will be 
handled and processed in accordance with 41 
CFR 101-41.503. 

(4) Collection action of unrefunded 
overcharges due the U.S. Government will be 
processed in accordance with 41 CFR 101- 
41.504. 

(5) Amounts collected by GSA to satisfy 
debts assereted in the audit of transportation 
accounts will be deposited to miscellaneous 
receipts, U.S. Treasury. 

(6) Claims aginst the United States related 
to actions taken above will be processed in 
accordance with 41 CFR 101-41.6. 

(7) Reconsideration and review of GSA 
transportation claim settlement action will be 
in accordance with 41 CFR 101-41.7. 

16. Employee training. Participating 
agencies or departments should assure that 
each of their employees is properly trained in 
the uses and usage of the Contractor-issued 
charge card prior to its issuance. 

17. Agency participation. Agencies or 
departments desiring to participate in this 
program should contact the Program 
Development and Evaluation Division (FTE), 
Office of Federal Supply and Service, 
General Services Administration, 
Washington, D.C. 20406. Telephone (703) 557- 
1261; FTS 557-1261. 

18. Comments and recommendations. 
Comments and recommendations concerning 
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the use of this system may be submitted to 
the General Services Administration, Office 
of Transportation (FT), Washington, D.C. 
20406. 

J. Grady, 

Acting Assistant Administrator for Federal 
Supply and Services. 

[FR Doc. 83-26351 Filed 9-23-83; 8:45 am] 

BILLING CODE 6820-AM-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Statement of Organization, Functions 
and Delegations of Authority: Office of 
Community Services 


The Statement of Organization, 
Functions and Delegations of Authority 
for the Department of Health and 
Human Services is amended to reflect 
certain organizational changes within 
the Office of Community Services 
(OCS). This action is necessitated by a 
workload reduction resulting from near 
completion of the OCS closeout 
responsibilities with respect to grantees 
of the former Community Services 
Administration and a termination of 
transition awards under Section 682 of 
the Omnibus Budget Reconciliation Act 
of 1981, Pub. L. No. 97-35 (OBRA). 

The statement reflects the elimination 
of all OCS Regional offices which were 
performing exclusively the close-out 
functions. The work of these offices is 
virtually completed and any remaining 
assignments will be completed by 
Headquarters, which has also been 
performing close-out functions. 

The following changes are made to 
the Statement of Organization, 
Functions and Delegations (46 FR 49211 
Tuesday, October 6, 1981), as amended 
47 FR 29712 July 8, 1982. 

Amend Part C to read as follows: 


Section C.00—Mission 


Within the Department of Health and 
Human Services, there is established the 
Office of Community Services. The 
Office of Community Services shall have 
the status of an Operating Division, and 
shall be responsible for administering: 
(1) the Community Services block grant 
and discretionary grant programs 
established by Sections 672 and 681 of 
the Omnibus Reconciliation Act of 1981 
(Pub. L. 97-35); (2) the rural development 
loan fund and the community 
development credit union programs 
administered under subchapter A of 
chapter 8 of subtitle A of Title VI of said 
Act; (3) the close-out of the Community 
Services transition project grants 
authorized by Section 682 of OBRA for 
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implementation during Fiscal Year (FY) 
1982, at the discretion of the State 
governments not electing to administer 
Community Services Block Grants in FY 
1982, and the closeout thereof; and (4) 
the programmatic closeout functions 
related to funds awarded by the 
Community Services Administration 
(CSA) in FY 1981 and prior years. These 
programmatic closeout functions are 
among the CSA closeout functions 
assigned to the Director of the Office of 
Management and Budget by Section 
682(e) of OBRA and he has subsequently 
reassigned them to the Secretary of 
Health and Human Services. 


Section C.10—Organization 


The Office of Community Services is 
under the leadership and direction of a 
Director who is directly responsible to 
the Secretary of Health and Human 
Services. The Office of Community 
Services consists of: 

Office of the Director 
Office of State and Project Assistance 

Division of Block Grants 

Division of Discretionary Grants 

Division of Assessments and 

Evaluations 
Division of Business Development 
Loan 

Division of Audit Resolution 
Office of Management Services 

Division of Financial Management 

Division of Personnel 

Division of Grants Management 


Section C.30—Functions 
Office of the Director 


This Office provides executive 
direction and leadership to the Office of 
Community Services (OCS). The 
Director is assisted by a Deputy Director 
who assumes all of the Director's 
responsibilities in the Director's 
absence. 

This office includes functions of 
External Affairs, which includes the 
coordination of all responses to public 
inquiries, the conduct of Congressional 
liaison activities, and the conduct of 
day-to-day work necessary to 
implement the Freedom of Information 
Act and the Privacy Act within the 
Office of Community Services. 

The office also includes a Special 
Assistant for Legal Affairs. 


Office of State and Project Assistance 


This Office is responsible for 
administering the Community Service 
Block Grant Program, the Discretionary 
Grant Program, under Sections 672 and 
681 of OBRA, the Rural Development 
Loan Fund, the Community 
Development Credit Union Loan 
Program, authorized under subtitle B 


and subchapter A of chapter 8 of 
subtitle A of Title VI of OBRA~ 


Division of Block Grants 


This Division is responsible for 
administering the Community Service 
Block Grant Program (CSBG) through 
grants made to States, Indian tribes and 
tribal organizations to alleviate the 
causes of poverty in communities. In 
addition the Block Grant Division is 
responsible for providing guidance, 
review and support and assistance to 
CSBG grantees on HHS policies and 
regulations procedures and systems 
necessary to assure efficient program 
operation at the State and tribal level. 


Division of Discretionary Grants 


This Division administers the 
Discretionary Program, authorized by 
Section 681 of OBRA, either through 
grants, contracts, or jointly financed 
cooperative arrangements. This 
assistance may be provided to States 
and other public organizations as well 
as private profit and non-profit 
organizations and agencies to provide 
for training and on-going activities of 
National or regional significance. 


Division of Assessments and Evaluation 


This Division is responsible for 
operations and activities designed to 
assess compliance of CSBG grantees 
with the provisions of OBRA; the review 
and resolution of formal complaints 
about CSBG; the review and resolution 
of waiver requests made by CSBG 
grantees; and evaluation of activities 
concerning the CSBG program, as 
assigned. 


Division of Business Development 
Loans 


This Division is responsible for 
administering the Rural Development 
Loan Fund and the Community 
Development Credit Union loan 
program, authorized under subchapter A 
of Chapter 8 of subtitle A of Title VI of 
OBRA. 


Division of Audit Resolution 


This Division is responsible, in 
conjunction with other appropriate 
divisions within the office, for the 
review and resolution of audit issues or 
questioned costs with recipients of OCS 
transition, discretionary, and block 
grant funds in accordance with the 
appropriate audit policy as established 
by HHS. This division is also 
responsible for the monitoring of 
agreements relating to the expenditure 
of carry-over CSA funds, the disposition 
of assets of former CSA grantees, and 
for addressing any remaining issues 


arising from the responsibilities of the 
former CSA. 


Office of Management Services 


The Office of Management Service 
provides administrative management 
support services to all components of 
the Office of Community Services (OCS) 
including personnel management, 
telecommunications, management 
analysis, correspondence control, 
paperwork and printing management, 
internal financial management and 
budget services, and computer 
operations. The Office of Management 
Services provides liaison between the 
OCS and components of the Office of 
Secretary which provide additional 
administrative management support 
services. The Office of Management 
Services also develops and implements 
the Equal Employment Opportunity and 
Affirmative Action programs of the 
Office of Community Services (OCS). 


Division of Financial Management 


The Division develops, interprets and 
coordinates financial policies and 
procedures for OCS with respect to the 
CSBG program in the areas of planning, 
budgeting, accounting, grants funding 
and funds control, and financial 
reporting; oversees implementation of 
the Departmental budgetary control 
system and coordinates budgeting with 
appropriate program officials for the 
development and maintenance of 
operating plans; directs the maintenance 
and operation of the OCS Automatic 
Data Processing (ADP) facilities and 
equipment; provides for OCS ADP 
services and outputs to OCS offices in 
areas of financial management and 
grants control; maintains liaison with 
the Department and other government 
agencies on financial matters; issues 
required reports to the Department of 
Treasury, Office of Management and 
Budget, and the General Accounting 
Office; oversees the maintenance of 
funds disbursement control, financial 
accounting, grants management, audit 
resolution, debt collection and grants 
close-out services for those CSA grants 
under the Division purview; and 
includes the subordinate functions of 
Budget, Finance, and Claims Collection 
(pursuant to federal claims collection 
standards.) 


Division of Personnel Management 


The Division of Personnel 
Management plans, develops, and 
administers a total personnel program 
within the Office of Communiiy Services 
including position and pay management, 
recruitment and placement, employee 
relations, employee development and 





training, performance management, and 
related support operations. It provides 
advice and assistance to the Director, 
OCS, and other OCS officials on 
personne! and related issues. The 
Division also administers the 
organization's Equal Employment 
Opportunity and Affirmative Action 
programs. 


Division of Grants Management 


The Division of Grants Management 
serves the Director, OCS and the heads 
and staff of all OCS program offices by 
conducting all grants activities 
necessary to formulate, regulate, award, 
monitor, service, and close-out grants, 
loans, contracts, and jointly managed 
cooperative agreements for all OCS 
discretionary award programs. The 
services provided by staff of this 
Division include advice and assistance 
in business and other non-programmatic 
areas of grants administration, and 
actions necesary to ensure that OCS 
officials and grantees fulfill all 
requirements of laws, regulations, and 
formally established policies, within the 
framework established by the DHHS 
regulations and the departmental Grants 
Administration Manual. 


Effective date: October 1, 1983. 
Dated: September 19, 1983; 
Margaret M. Heckler, 
Secretary. 
{FR Doc. 83-26150 Filed 9-23-83; 8:45 am] 
BILLING CODE 4150-04-M 


Food and Drug Administration 
[Docket No. 79P-0342] 

Laser Products Corp.; Availability of 
Approved Variances for Laser-Aimed 
Firearm 

AGENCY: Food and Drug Administration. 
ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing 
that an amendment to and an extension 
of a variance from the performance 
standard for laser products have been 
approved by FDA's National Center for 
Devices and Radiological Health 
(NCDRH) for an alignment laser product 
(termed “‘laser-aimed firearm”’), 
manufactured by Laser Products Corp. 
The product is designed to produce a 
narrow laser light beam that is aligned 
parallel to a firearm bore and that 
projects a visible spot of light that 
serves as a means for improving aiming 
speed and accuracy. The product is 
intended for the civilian, military, and 
law enforcement markets. 


DATES: The amended variance became 
effective April 29, 1982, and ended April 
29, 1983. The extension of the variance 
was approved on April 25, 1983, and 
ends April 29, 1984. 

ADDRESS: The application and all 
correspondence on the application have 
been placed on display in the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Norbert P. Heib, Jr., National Center for 
Devices and Radiological Health (HFX- 
460), Food and Drug Administration, 
5600 Fishers Lane, Rockville, MD 20857; 
301-443-3426. 

SUPPLEMENTARY INFORMATION: Under 21 
CFR 1010.4 of the regulations governing 
establishment of performance standards 
under section 358 of the Radiation 
Control for Health and Safety Act of 
1968 (42 U.S.C. 263f}, Laser Products 
Corp., 18286 Mt. Baldy Circle, Fountain 
Valley, CA 92708, has been granted an 
amendment to and an extension of its 
variance from certain provisions of the 
performance standard for laser products 
(21 CFR 1040.10 and 1040.11) for its 
laser-aimed firearm product line. The 
specific requirements of the standard for 
which a variance has been granted 
pertain to the performance features of a 
remote-control connector (21 CFR 
1040.10(f}{3}), key control (21 CFR 
1040.10(f}{4)}, emission indicator (21 CFR 
1040.10(f)(5}(ii}), and beam attenuator 
(21 CFR 1040.10(f}(6)). All other 
provisions of the standard remain 
applicable to the laser product. The 
amendment removes from the variance 
a condition restricting the sale and 
leasing of the product to military and 
law-enforcement agencies. NCDRH 
considers the laser-aimed firearm to be 
a surveying, leveling, or alignment laser 
product as defined in 21 CFR 
1040.10(b)(35). Thus, the product is 
required to comply with all provisions of 
21 CFR 1040.11(b), including the 
emission radiant power limit of 5 
milliwatts between 400 nanometers and 
710 nanometers. The 1-year extension of 
the amended variance will allow for the 
continuing distribution of this product 
into commerce. 

NCDRH has determined that the 
requirements of 21 CFR 1040.10(f) (3), (4). 
(5){ii), and (6), discussed above, are 
inappropriate for the product and that 
suitable means of radiation protection 
will be provided by conditions on the 
physical and optical design and on the 
labeling of the product. Under terms of 
the amended variance, the laser system 
incorporated into the laser-aimed 
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firearm is nonremovable, and the laser 
system can be turned on only by using a 
normally-off momentary switch whose 
actuation is significantly distinct, but 
not necessarily physically separate, 
from the trigger action of the weapon 
itself to prevent inadvertent firing of the 
weapon. In addition, labels and 
instructions that are provided to users of 
laser-aimed firearms, servicing dealers, 
and distributors are required to include 
information and instructions adequate 
to assure that individuals who are 
untrained in the safe use of lasers can 
use the product safely. Also under terms 
of the amended variance, Laser Products 
Corp. is to establish and maintain 
current records with respect to the 
radiation safety of the laser-aimed 
firearms, especially with regard to those 
sold to the general public. These records 
are to include copies of all written 
communications between the 
manufacturer and dealers, distributors, 
and purchasers concerning radiation 
safety including complaints, 
investigations, instructions, or 
explanations affecting the use, repair, 
adjustment, maintenance, or testing of 
the listed product. Therefore, on April 
29, 1982 by letter to the manufacturer 
from the Deputy Director of the then 
Bureau of Radiological Health, FDA 
approved the amendment to the 
variance and on April 25, 1983 by letter 
to the manufacturer from the Acting 
Director, Office of Radiological Health 
FDA approved the extension of the 
variance. The variance will terminate on 
April 29, 1984. 

To associate the product with the 
variance, the product shall bear on the 
certification label required by 21 CFR 
1010.2(a) and 1010.4(d), the docket 
number appearing in the heading of this 
notice (which is the identifying number 
of the variance), and the effective date 
of the amended variance. 

In accordance with 21 CFR 1010,4, the 
application and all correspondence on 
the application have been placed on 
public display under the designated 
docket number in the Dockets 
Management Branch (address above) 
and may be seen in that office between 
9 a.m. and 4 p.m., Monday through 
Friday. 

Dated: September 19, 1983. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 83-25933 Filed 9-23-83; 8:45 am] 
BILLING CODE 4160-01-M 
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Public Health Service 
Consumer-Patient Radiation Health 


Notice is hereby given that the 
Secretary of Health and Human Services 
on July 28, 1983 delegated to the 
Assistant Secretary for Health, with 
authority to redelegate, all the authority 
vested in the Secretary under Title IX, 
Subtitle I, Consumer-Patient Radiation 
Health and Safety Act of 1981, of Pub. L. 
97-35, Omnibus Budget Reconciliation 
Act of 1981 (42 U.S.C. 10001 et seg.) as 
amended. The delegation to the 
Assistant Secretary for Health excluded 
the authority to promulgate regulations, 
submit reports to the Congress, and 
transmit the model statute to the States. 


Dated: September 19, 1983. 
Barbara S. Wamsley, 


Acting Assistant Secretary for Management 
and Budget. 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
[516 D M 6, Appendix 5] 


National Environmental Policy Act 
(NEPA); Revised Implementing 
Procedures 


AGENCY: Department of the Interior. 
ACTION: Notice of final revised 
instructions for the Bureau of Land 
Management. 


SUMMARY: This notice announces the 
incorporation, into 516 D M 6, Appendix 
5 of the NEPA-related responsibilities 
regarding Onshore Minerals Operations 
which were made a part of the Bureau of 
Land Management according to 
Secretarial Order No. 3087. The previous 
full text of 516 D M 6, Appendix 5, was 
published in the Federal Register on 
November 5, 1982 (47 FR 50370). The 
responsibilities for Onshore Minerals 
Operations were published in the 
Federal Register on January 21, 1981 (46 
FR 7845), as part of 516 D M 6, Appendix 
2 (Geological Survey). 

EFFECTIVE DATE: September 19, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Bruce Blanchard, Director, Office of 
Environmental Project Review, Office of 
the Secretary, Department of the 
Interior, Washington, D.C. 20240, 
Telephone (202) 343-3891. For Bureau of 
Land Management, contact Alan Stein, 
Telephone (202) 653-8824. 
SUPPLEMENTARY INFORMATION: The 
purpose of the final revision to 516 DM 
6, Appendix 5, is to combine all the 


existing provisions (from Appendix 2 
and Appendix 5) which relate to Bureau 
of Land Management responsibilities 
under a single appendix. The combined 
appendix does the following: 

5.1E. The Office of Special Projects 
was deleted because it now serves State 
Directors at their request on projects for 
which the State Directors are 
responsible. 

5.2B. The list of regulations has been 
expanded to include applicable 
regulations from Appendix 2. 

5.3A. The list of proposals on which 
environmental impact statements (EIS’s) 
will normally be prepared has been 
expanded to applicable items from 
Appendix 2. 

5.4. The list of categorical exclusions 
includes the applicable items from 
Appendix 2. Some of the categorical 
exclusions have been combined and 
reworded so that the new exclusion now 
covers the same material that was 
previously covered. The first example of 
this appears in subparagraph 5.4A(1). 
This exclusion is a combination of the 
following exclusions from the previous 
lists: 516 D M 6, Appendix 2.4A(1), (3) 
and 516 D M 6, Appendix 5.4A(1), D(2) 
and E(1). 

The exclusions under the former 
paragraph 5.4E. “Other” have been 
reorganized into specific program- 
related categories so that the list can be 
used more readily. 


Dated: September 5, 1983. 
William D. Bettenberg, 
Deputy Assistant Secretary. 


Appendix 5 

Bureau of Land Management 
5.1 

NEPA Responsibility 


A. The Director/Associate Director 
are reponsible for National 
Enviromental Policy Act (NEPA) 
compliance for bureau of Land 
Managment (BLM) activities. 

B. The Deputy Director, Lands and 
Renewable Resources is responsible for 
policy interpretation, program direction, 
leadership and line management for 
BLM environmental policy, coordination 
and procedures. 

(1) Office of Planning and 
Environmental Coordination. Although 
this office reports to the Deputy 
Director, Lands and Renewable 
Resources, it has Bureauwide NEPA 
responsibilities. These include providing 
program direction for NEPA compliance 
and ensuring the incorporation and 
integration of the NEPA process into 
BLM management sytems and decision 
processes. Information about BLM 
environmental documents or the NEPA 
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process can be obtained by contacting 
this office. 

C. The Deputy Directors, Energy and 
Mineral Resources and Management 
Services are responsible for cooperating 
with the Deputy Director, Lands and 
Renewable Resources, to ensure that the 
NEPA process operates as prescribed 
within their areas of responsibility. This 
includes managing and ensuring the 
quality of environmental analyses, 
assigned environmental documents and 
records of decision. 

D. State Directors are responsible to 
the Director/Associate Director for 
overall direction and integration of the 
NEPA process into their activities and 
for NEPA compliance in their States. 
The Planning and Environmental 
Coordination (P&EC) unit provides 
major staff support and is the key focal 
point for NEPA matters at the State 
level. 

(1) District Managers are responsible 
for implementing the NEPA process at 
the District level. The P&EC unit 
provides major support and is the key 
focal point for NEPA matters at the 
District level. 

(2) Area Managers are responsible for 
implementing the NEPA process at the 
resource area level. 


5.2. Guidance to Applicants 
A. General 


(1) Applicants should make initial 
contact with the line manager (Area 
Manager, District Manager or State 
Director) of the office where the affected 
public lands are located. 

(2) If the application will affect 
responsibilities of more than one State 
Director, and applicant may contact any 
State Director whose jurisdiction is 
involved. In such cases, the Director 
may assign responsibility to the 
Headquarters Office or to one of the 
State Offices at his discretion. From that 
point, the applicant will deal with the 
designated lead office. 

(3) Potential applicants may secure 
from State Directors a list of program 
regulations or other directives/guidance 
providing advice or requirements for 
submission of environmental 
information. The purpose of making 
these regulations known to potential 
applicants, in advance, is to assist them 
in presenting a detailed, adequate and 
accurate description of the proposal and 
alternatives when they file their 
application and to minimize the need to 
request additional information. This is a 
minimum list and additional 
requirements may be identified after 
detailed review of the formal 
submission and during scoping. 





(4) Since much of an applicant's 
planning may take place outside of 
BLM'’s planning system, it is important 
for potential applicants to advise BLM 
of their planning at the earliest possible 
stage. Early communication is necessary 
to conduct properly our stewardship role 
on the public lands and to seek solutions 
to situations where private development 
decisions may conflict with public land 
use decisions. Early contact will also 
allow the determination of basic data 
needs concerning environmental 
amenities and values, potential data 
gaps that could be filled by the 
application and a modification of the list 
of requirements to fit local situations. 
Scheduling of the environmental 
analysis process can also be discussed, 
as well as various ways of preparing 
any environmental documents. 

B. Regulations. The following partial 
list provides guidance to applicants on 
program regulations which may apply to 
a particular application. Many other 
regulations deal with proposals affecting 
public lands, some of which are specific 
to BLM, while others are applicable 
across a broad range of Federal 
programs (e.g., Protection of Historic 
and Cultural Programs—36 CFR 800). 

(1) Planning, Programming, Budgeting; 
Resource Management Planning—43 
CFR 1610; 

(2) Rights-of-Way, Principles and 
Procedures—43 CFR 2800; 

(3) Rights-of-Way Under the Mineral 
Leasing Act—43 CFR 2800; 

(4) Surface Management 
Requirements—43 CFR 3109; 

(5) Surface Management 
Requirements; Special Requirements— 
43 CFR 3204; 

(6) Coal Management—43 CFR 3400; 
(Coal) Exporation and Mining Plans—30 
CFR 211.10; 

(7) Leasing of Minerals Other Than 
Oil and Gas {and Coal and 
Geothermal)—43 CFR 3500; Operating 
Plans—30 CFR 231.10; 

(8) Geothermal Resource Operational 
Order: GRO-4 (General Environmental 
Protection Requirements}; Geothermal 
Plan of Operation—30 CFR 270.34; 

Oil and Gas Notice to Lessees and 
Operators: NTL-6 (Approval of 
Operations) or Order No. 1; and 

(10) Mining Claims Under the General 
Mining Laws—30 CFR 231.10. 


5.3. Major Actions Normally Requiring 
an EIS 


A. These types of BLM proposals will 
normally require the preparation of an 
EIS: 


(1) Approval of Resource Management 
Plans. 


Note.—BLM land use plans, termed 
Management Framework Plans (MFP’s) for 


which EIS’s are not normally prepared, are 
based ona set of procedures being phased 
out during the 1979-1983 period. During this 
same period, land use plans described by the 
Federal Land Policy and Management Act 
(FLPMA), termed Resource Management 
Plans (RMP’s), are being phased in. 


(2) Approval of major activity plans, 
within MFP’s, for grazing and timber 
management in accordance with criteria 
and scheduled in decrees and court 
orders. 

Note.—To the extent practicable, these 
activity plans will be phased into RMP’s in 
the future and their associated impacts will 
be included in the EIS's under paragraph (1) 
above. This should substantially reduce or 
eliminate the need for separate EIS's for 
activity plans. 


(3) Recommendations of wilderness 
proposals to the Congress. 

(4) Approval of regional coal lease 
sales schedules in a coal production 
region. 

(5) Approval of applications to BLM 
for major actions in the following 
categories: 

(a) Sites for major steam-electric 
powerplants, petroleum refineries, 
synfuel plants and industrial facilities. 

(b) Rights-of-way for major reservoirs, 
canals, pipelines, transmission lines, 
highways and railroads. 

(6) Withdrawals from mineral entry 
under U.S. mining laws of 5,000 acres or 
more of public lands where evidence 
indicates minerals of more than nominal 
value are present or serious interest in 
mineral development has been 
expressed. 

(7) Approval of operations that would 
result in liberation of radioactive tracer 
materials or nuclear stimulation. 

(8) Approval of a preposed coal 
mining and reclamation plan for a 
surface mining operation that meets the 
following: 

(a) The environmental impacts of the 
proposed mining operation are not 
adequately analyzed in an earlier 
environmental document covering the 
specific leases or mining activity; and 

(b) The area to be mined is 1,280 acres 
or more, or the annual full production 
level is 5 million tons or more; and 

(c) Mining and reclamation operations 
will occur for 15 years or more. 

(9) Approval of a new non-coal 
surface mine plan which would disturb a 
total of 640 acres or more. 

(10) Approval of a new commercial 
surface oil shale mine plan, regardless 
of size. 

(11) Approval of a new underground 
uranium mine plan in which 640 acres or 
more would be mined. 

B. If, for any of these actions, it is 
proposed not to prepare an EIS, an EA 
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will be prepared and handled in 
accordance with Section 1501.4(e)(2). 


5.4 Categorical Exclusions 


In addition to the actions listed in the 
Departmental categorical exclusions 
outlined in Appendix 1 of 516 DM 2, 
many of which the Bureau also 
performs, the following BLM actions are 
designated categorical exclusions unless 
the action qualifies as an exception 
under 516 DM 2.3A(3): 


A. General 


(1) Inventory, data and information 
collection (including collection of 
samples), including land use and land 
cover, geologic, mineralogic and 
resource evaluation activities, cadastral 
surveys, geophysical surveys (including 
contracts therefor) and approval of 
permits for such activities. 

(2) Placing of monitoring equipment 
(e.g., stream gages). 

(3) Non-manipulative research. 

(4) Minor routine or preventive 
operation and maintenance activities on 
BLM facilities, lands and resource 
developments. 

(5) Actions where BLM has 
concurrence or co-approval with 
another Bureau and the action is a 
categorical exclusions for that Bureau. 

(6) Rendering formal classification of 
Federal lands in the United States as to 
their mineral character and waterpower 
and water storage values. 

(7) Acquistion of existing geological or 
geophysical data from otherwise private 
exploration ventures. 

(8) Digging of exploratory trenches. 

(9) Offroad vehicle travel to drilling or 
data collection or observation sites. 

(10) Test or exploration drilling and 
downhole testing included in a project 
previously subject to the NEPA process. 


B. Realty 


(1) Withdrawal continuations or 
extensions which would merely 
establish a specific time period and 
where there would be essentially no 
change in use and continuation would 
not lead to environmental degradation. 

(2) Withdrawal continuations or 
extensions for administrative sites, 
location of facilities, other proprietary 
purposes, and roadside areas and buffer 
zones for other Bureaus and the Forest 
Service. 

(3) Withdrawal continuations or 
extensions where a report has been 


_prepared which determined that the 


land contains minerals of no more than 
nominal value and there has not been 
serious interest in mineral development 
expressed, and no new uses would be 
permitted and existing uses would not 
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lead to environmental degradation 
under the continuation. 

(4) Withdrawal terminations, 
modifications or revocations if, because 
of other withdrawals, classifications, 
management decisions or administrative 
determinations that will survive the 
action, the status of the land, insofar as 
its availability for appropriation under 
the general land laws, will not be 
changed. 

(5) Withdrawal terminations, 
modifications or revocations that, 
because of overlying withdrawals or 
statutory provisions, involve merely a 
record clearing procedure. 

(6) Withdrawal revocations and 
opening orders for stock driveways. 

(7) Withdrawal terminations, 
modifications or revocations and 
classification cancellations and opening 
orders where the land would be opened 
to discretionary land laws and where 
such future discretionary actions would 
be subject to the NEPA process. 

(8) Withdrawal terminations, 
modifications or revocations and 
classification cancellations and opening 
orders where the land would be opened 
to the operation of the mining laws, if 
the land does not contain minerals of 
more than nominal value, as determined 
in accordance with the established 
practices and procedures of BLM and 
there has not been any serious interest 
in mineral development expressed. 

(9) Withdrawal terminations, 
modifications or revocations and _ 
opening orders that the Secretary of the 
Interior is under a specific statutory 
directive to execute. 

(10) Transfer of lands or interest in 
land to other Bureaus or to the Secretary 
of Agriculture pursuant to Sections 
205(c) and 206{c) of FLPMA when the 
land was acquired for that purpose and 
the acquisition was covered by an 
environmental document. 

(11) All non-discretionary land actions 
in Alaska pursuant to the Alaska Native 
Claims Settlement Act (ANSCA), 
Alaska Statehood Act and other 
statutes, including: 

(a) ANSCA grants. 

(b) Native allotments. 

(c) Trade and manufacturing sites. 

(d) Homesites. 

(e) Headquarters sites. 

(f} Homesteads. 

(g) State selections. 

(12) Administrative conveyances and 
leases to the State of Alaska to 
accommodate airports for which 
property rights existed prior to the 
enactment of NEPA. 

(13) Continuations of Recreation and 
Public Purpose Act lands, small tract 
lands or other land disposal 
classifications where the surface has 


been patented and the locatable 
minerals are reserved to the United 
States. 

(14) Actions taken in conveying 
mineral interests under Section 209(b) of 
FLPMA where the intended land use by 
the non-Federal surface owner would be 
consistent with surrounding land uses or 
would cause only minimal 
environmental impact. 

(15) Color of Title cases (Class one). 

(16) Recordable disclaimers of interest 
under Section 315 of FLPMA. 

(17) Corrections of patents and other 
conveyance documents under Section 
316 of FLPMA and other applicable 
statutes. 

(18) Assignment of land use 
authorization {to another party) where 
the assignment conveys no additional 
rights beyond those granted in the 
original authorization. 

(19) Transfer of use authorization for 
one agency to another when an action 
such as a boundary adjustment 
necessitates changing a right-of-way 
from one agency to another (e.g., Forest 
Service Special Land Use Permit to a 
BLM Title V Right-of-Way). 

(20) Conversion of existing right-of- 
way grants to Title V grants where no 
new facilities or other changes are 
needed. 

(21) Rights-of-way inside another 
right-of-way or amendments to rights-of- 
way where minor deviations from or 
additions to the original right-of-way are 
involved and where there is an existing 
environmental document covering the 
same or similar impacts in the right-of- 
way area. 

(22) Buried power or telephone lines 
in an existing right-of-way using the 
split trench method. 

(23) Upgrading or adding new lines 
(power or telephone) to existing pole{s) 
when there is no change in pole 
configuration. 

(24) Right-of-way for a single-poled 
power or telephone line to an individual 
residence, building or well from an 
existing line where installation of the 
line will involve no clearance of 
vegetation from the right-of-way other 
than for placement of the pole. 

(25) Rights-of-way for overhead line 
(no pole or tower on BLM land) crossing 
over a corner of public land. 

(26) Right-of-way which would add 
another radio transmitter to an 
approved communication site. 

(27) Minor ancillary rights-of-way 
actions associated with the action of 
another Bureau or Federal agency, and 
the action is a categorical exclusion for 
that Bureau/agency, but only if a 
cooperative arrangement for the related 
actions provides for mutally acceptable 
mitigation measures. 


43733 


(28) Transfer of land or interest in 
land to or from other Bureaus or Federal 
agencies where current management 
will continue and future changes in 
management will be subject to the 
NEPA process. 

(29) Easement acquisition, grants of 
right-of-way, temporary use permits or 
minor modification to existing grants to 
use existing improvements, facilities or 
sites for the same or similar purposes. 

(30) Grant of a right-of-way for a 
pipeline or a terminal transportation 
road, utility line or drop to an individual 
residence, well, building or facility 
adjacent thereto. 

(31) Grant of a right-of-way for buried 
utility distribution line. 

(32) Temporary placement of a 
pipeline above ground. 

(33) Designation of existing 
transportation and utility corridors 
under Section 503 of FLPMA. 

(34) Grant of a right-of-way within a 
designated corridor, within the intent of 
the designation. 

(35) Renewals, assignments and 
conversions of existing right-of-way 
grants. 

(36) Grant of temporary use permit for 
storage sites. 

(37) Authorization of installation of 
devices to protect human or animal life 
(e.g., raptor electrocution prevention 
devices, grates across mines, etc.). 

(38) Issuance of land use authorization 
in Alaska on land which has been 
selected by and title will vest in State, 
Native village or regional corporation 
selected land if the selecting entity does 
not object to or is promoting the action. 

(39) Issuance of rights-of-way for 
ancillary facilities (gathering or feeder 
pipelines, tank batteries, access roads, 
power and communication lines and 
holding facilities) within an established, 
unitized or developing oil and gas field 
which has been covered by either a 
specific or a programmatic 
environmental document. 

(40) Actions taken in connection with 
Sections $10 and 1431 of the Alaska 
National Interest Lands Conservation 
Act. 


C. Transportation 


(1) Placing of existing roads in BLM 
road net where no new facilities or other 
changes are needed. 

(2) Installation of routine signs, 
markers or cattleguards on/or adjacent 
to existing roads. 

(3) Temporary road closures. 

(4) Placement of recreational, special 
designation or information signs, visitor 
registers, kiosks and portable sanitation 
devices. 
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D. Minerals 


(1) Administration— 

(a) Issuance of mineral patents. 

(b) Mineral lease adjustments and 
transfers, including assignments and 
subleases. 

(c) issuance and modification of 
regulations, orders, standards, notices to 
lessees and operators and field rules 
where the impacts are obviously limited 
to administrative, economic or 
technological effects and the 
environmental impacts are minimal. 

(d) Development of reporting forms to 
collect data required by regulations. 

(e) Inspections and investigations. 

(f) Decisions made and enforcement 
actions taken as a result of inspections 
made to ensure compliance with the 
applicable laws and regulations, orders, 
lease terms and all requirements 
imposed as conditions of approval. 

(f} Decisions made and enforcement 
actions taken as a result of inspections 
made to ensure compliance with the 
applicable laws and regulations, orders, 
lease terms and all requirements 
imposed as conditions of approval. 

(g) Approval of production 
measurement methods, facilities and 
procedures. 

(h) Approval of off-lease storage in 
existing facilities. 

{i) Determination and designation of 
logical mining units (L M U's). 

(j) Approval of unitization 
agreements, pooling or communitization 
agreements. 

(k) Approval of commingling of 
production. 

(1) Approval of suspensions of 
operations and suspensions of 
production. 

(m) Approval of royalty 
determinations such as royalty rate 
reduction and operations reporting 
procedures. 

(n) Approval of applications for 
pricing determinations under the 
Natural Gas Policy Act. 

(o) Administrative decisions and 
actions and recordkeeping, such as: 

(i) Approval of underground gas - 
storage agreements. 

(ii) Paying well determinations and 
participating area approvals. 

(iii) Drainage determinations. 

(p) Reports to Surface Management 
Agencies concerning mineral appraisals 
and applications for rights-of-way, small 
tract leases, lease consolidation 
application, lease assignments and bond 
determination. 

(2) Oil and Gas— 

(a) Issuance of individual non- 
competitive oil and gas leases. 

(b) Establishment of terms and 
conditions in Notices of Intent to 


conduct geophysical exploration of oil 
and gas pursuant to 43 CFR 3045. 

(c) Offering and issuance of upland 
competitive oil and gas leases where the 
issuance of the lease is consistent with 
existing land uses and has been covered 
by an areawide environmental 
document. 

(d) Approval of an Application for 
Permit to Drill (APD) for exploratory oil 
and gas wells prior to the first 
confirmation drilling. 

(e) Approval of minor modifications to 
or minor variances from activities 
described in approved development/ 
production plans, such as the relocation 
of a drill site(s). 

(f} Approval of an APD for oil and gas 
wells subsequent to the first 
confirmation drilling for which an 
environmental document is required. 

(g) Approval of wells as capable of 
producing in paying quantities. 

(h) Approval of an APD for a new 
injection or withdrawal well pursuant to 
an approved gas storage project. 

(i) Approval of an APD or equivalent 
proposal for the enhanced recovery of 
proven oil and gas resources. 

(j) Approval of an APD for a well or 
approval of a surface facility for the 
disposal of produced water meeting the 
standards of NTL-2B (Disposal of 
Produced Water). 

(k) Approval of conversion of an 
existing oil and gas well for disposal of 
produced water meeting the standards 
of NTL-2B. 

(1) Approval of an APD for a new 
water source or observation well. 

(m) Approval of conversion of an 
unsuccessful oil and gas well or an 
exhausted producer to a water source or 
observation well. 

(n) Routine hydraulic fracturing of 
rock formation to enhance production or 
injection. 

(o) Approval of Sundry Notices and 
Reports on Wells. 

(3) Geothermal Resources— 

(a) Approval of Notices of Intent to 
conduct geothermal resources 
exploration operations pursuant to 43 
CFR 3209 and 30 CFR 270. 

(b) Issuance of individual non- 
competitive geothermal leases where 
there will be subsequent NEPA 
compliance prior to development. 

(c) Approval of a plan of operation for 
geothermal exploration or a plan of 
development when an environmental 
document has been prepared at the 
leasing stage. 

(d) Approval of a plan for geothermal 
production when derived from a plan of 
utilization which has been covered by 
an environment document. 

(e) Approval of a plan for injection of 
geothermal fluids meeting the 
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requirements of GRO-4 (Environmental 
Protection Requirements). 

(f) Approval of conversion of an 
unsuccessful geothermal well or an 
exhausted producer to a water source or 
observation well. 

(4) Solid Minerals— 

(a) Findings of completeness furnished 
to the Office of Surface Mining for coal 
mining and operation plans filed under 
the Surface Mining Control and 
Reclamation Act. 

(b) Approval of a mineral exploration 
plan on Federal or Indian lands where 
the permit, lease or contract has been 
covered by an environmental document. 

(c) Approval of minor modifications to 
or minor variances from activities 
described in an approved mineral 
exploration plan. 

(d) Approval of minor modifications to 
or minor variances from activities 
described in an approved underground 
or surface mine plan. 

(e) Disposal of small amounts of 
mineral materials as authorized by the 
Act of July 31, 1947, as amended (30 
U.S.C. 601, 602). 


E. Recreation 


(1) Dispersed non-commercial 
recreation activities such as rock 
collection, Christmas tree cutting and 
pine nut gathering. 

(2) Issuance of special recreation 
permits: 

(a) To organized groups for search 
and rescue training, orienteering or 
similar activities. 

(b) For dog trials, endurance horse 
races and similar events. 

(c) Along rivers, trails and other 
specified areas where use is similar to 
previous permits for which 
environmental documents have been 
prepared and which would not 
substantially increase the level of use or 
continue unsatisfactory environmental 
conditions. 

(d) Where uses are consistent with 
planning decisions or ORV designations, 
as applicable, or where there will be no 
surface disturbance. 

(3) ORV designations which are the 
result of planning decisions for which 
there has been NEPA compliance. 


F. Rangeland Management 


(1) Issuance of grazing permits and 
leases and annual use authorizations 
which are consistent with decisions 
covered by a grazing management EIS. 

(2) Issuance of grazing permits and 
leases and annual use authorizations in 
areas scheduled for the preparation of a 
grazing management EIS which donot / 
increase the level of use or continue 
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unsatisfactory environmental - 
conditions. 


G. Forestry 


(1) Land cultivation activities in forest 
tree nurseries. 

(2) Small timber sales for removal of 
individual trees which are dead, 
diseased, injured or which constitute a 
safety hazard, and where the removal 
requires no more than minor 
improvement (maintenance) to existing 
rights-of-way. 

(3) Reseeding or reforestation of old 
timber sales or burn areas where no 
chemicals are used and there is no 
conversion of timber type or conversion 
of non-forested to forested land. 

(4) Precommercial thinning activities 
using small mechanical devices. 


H. Wildlife 


(1) Construction of guzzlers, spring 
developments and other smail water 
facilities for wildlife water. 

(2) Modification of existing fences to 
provide improved wildlife ingress and 
egress. 

(3) Reintroduction of endemic or 
‘native species into their historical 
habitats, other than endangered or 
threatening species. 

(4) Preparation and implementation of 
Wildlife Management Plans, 
cooperatively completed with State 
agencies under authority of the Sikes 
Act, Title Il, Pub. L. 93-452. 


I. Other 


(1) Issuance of special use or short- 
term permits not entailing 
environmental disturbance. 

(2) Issuance of authorization for 
temporary use of small sites for field 
work camps. 

(3) Small sales of sand and gravel, 
wood products or other materials from 
authorized sale areas. 

(4) Free use of small quantities of sand 
and gravel, vegetative products or other 
materials for non-commercial purposes. 

(5) Construction of snow fences for 
safety purposes or to accumulate snow 
for small water facilities. 

(6) Small exclosures constructed for 
protective purposes, including those to 
protect reservoirs and springs and those 
to protect small study areas. 

(7) Removal on non-valuable, recent 
structures and materials (including 
abandoned automobiles, dumps, fences 
and buildings) and reclamation of the 
site. 

(8) Issuance of reindeer grazing 
permits in Alaska which are consistent 
with an approved land use plan. 


(9) Removal of log jams and debris 
dams using hand labor or small 
mechanical devices. 


[FR Doc. 83-26162 Filed 9-23-83; 8:45 am} 
BILLING CODE 4310-84-™ 


Bureau of Land Management 
{M-58048 ] 


Montana; Exchange of Public and 
Private Lands 


AGENCY: Bureau of Land Management, 
Lewistown District Office, Interior. 


ACTION: Notice of realty ation M-58048, 
exchange of public and private lands in 
Blaine County, Montana. 


SUMMARY: The following described 
lands have been determined to be 
suitable for disposal by exchange under 
Section 206 of the Federal Land Policy 
and Management Act of 1976, 43 U.S.C. 
17186: 


Principal Meridian, Montana 
T. 35 N., R. 21E., 
Sec. 35, WYNE%, EYXNW%, SE“SW%, 
SESE. 
Aggregating 240 acres of public land. 


In exchange for these lands, the 
United States Government will acquire 
the surface estate in the following 
described lands: 

Principal Meridian 
T. 33 N., R. 22 E., 

Sec. 6, lots 6, 7, S¥2NE%, NEASW%, SE%; 

Sec. 7, NEYANE%:; 

Sec. 8, lot 4. 

Aggregating 437.51 acres of private land. 


DATEs: For a period of 45 days from the 
date of this notice, interested parties 
may submit comments to the District 
Manager, Bureau of Land Management, 
Airport Road, Lewistown, Montana 
59457. Any adverse comments will be 
evaluated by the State Director, who 
may vacate or modify this realty action 
and issue a final determination. In the 
absence of any action by the State 
Director, this realty action will become 
the final determination of this 
Department. 


FOR FURTHER INFORMATION CONTACT: 
Information relating to this exchange, 
including the environmental assessment 
and land report, is available for review 
at the Lewistown District Office, Airport 
Road, Lewistown, Montana 59457. 
SUPPLEMENTARY INFORMATION: The 
proposed exchange is to acquire non- 
Federal land which has high public 
value for wildlife management and 
livestock grazing administration. In 
return, approximately 240 acres of 
nearly isolated land suitable for 
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agriculture would be transferred to 
private ownership. The proposed 
exchange will benefit public needs and 
improve manageability of public lands. 

The publicetion of this notice 
segregates the public lands described 
above from settlement, sale, location 
and entry under the public land laws, 
including the mining laws but not from 
exchange pursuant to Section 206 of the 
Federal Land Policy and Management 
Act of 1976. 

The exchange will be made subject to: 

1. A reservation to the United States 
of a right-of-way for ditches or canals 
constructed by the authority of the 
United States in accordance with 43 
U.S.C. 945, for the lands being 
transferred out of Federal ownership. 

2. The reservation to the United States 
of oil, gas, and coal in the lands being 
transferred out of Federal ownership. 

3. All valid existing rights (e.g. right- 
of-way, easements and leases of record). 

4. Value equalization by cash 
payment or acreage adjustment. 

5. The exchange must meet the 
requirements of 43 CFR 4110.4—2(b). 

This exchange is consistent with 
Bureau of Land Management policies 
and planning and has been discussed 
with State and local officials. The public 
interest will be well served by 
completion of this exchange. 


Dated: September 15, 1983. 
William J. Cutler, 
Acting District Manager. 
[FR Doc. 83-26099 Filed 9-23-83; 6:45 am] 
BILLING CODE 4310-84-m 


[OR 35887, 35888, 35889) 


Realty Action—Sale of Public Land in 
Douglas County, Oregon 


The following described land has 
been examined and identified as 
suitable for disposal by sale under 
section 203 of the Federal Land Policy 
and Management Act of 1976, (90 Stat. 
2743, 2750, 43 U.S.C. 1713), at no less 
than the appraised fair market value: 


WILLAMETTE MERIDIAN, OREGON 


Bids are being solicited for each 
parcel offered for sale. Appraised values 
are not being published in this NORA. 
The value will be disclosed only at the 
conclusion of the sale and only for those 
parcels for which acceptable bids, 
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appraised value or higher, were 
received. 

The sale will be held on December 7, 
1983 at the Bureau of Land 
Management's Roseburg District Office, 
777 N.W. Garden Valley Blvd., 
Roseburg, Oregon. Registration of 
bidders will begin at 9:45 a.m. and the 
sale will start at 10:00 a.m. 

These parcels are difficult and 
uneconomic to manage as part of the 
public lands and are not suitable for 
management by another federal agency. 
There are no significant resource values 
which will be affected by this disposal. 
There is no lagal access to these parcels. 
The sale is consistent with the BLM’s 
planning for the land involved and the 
public interest would be served by 
offering this land for sale. 

Patent reservations applicable to all 
tracts are: 

1. A reservation to the United States 
for ditches and canals (43 U.S.C. 945). 

2. All mineral rights will be reserved 
to the United States (43 U.S.C. 1719). 

Additional patent reservations 
applicable to Parcel No. 1, BLM Serial 
No. OR 35887: 

3. A reservation for a domestic 
waterline and diversion, authorized 
under Rights-of-Way OR 9983. 

Parcel No. 1, Serial No. OR 35887: 
This parcel will be offered for sale by 
sealed and oral bids using competitive 
bidding procedures (43 CFR 2711.3-1). 

Parcel No. 2, Serial No. OR 35888: 
This parcel will be offered for sale by 
sealed and oral bids using modified 
competitive bidding procedures (43 CFR 
2711.3-2). Contiguous landowners have 
the right to meet the high bid as 
designated bidders. If more than one 
designated bidder exercises the option 
to meet the high bid, bidding will 
commence to determine highest bidder 
of those so designated. Designated 
bidders include: (1) Roy William Tetrick 
and (2) Maynard M. and Ethel E. 
Stutzman. 

Parcel No. 3, Serial No. OR 35889: 
This parcel will be offered for sale by 
sealed and oral bids, using modified 
competitive bidding procedures (43 CFR 
2711.3-2). Bidders will be limited to 
contiguous landowners, this includes: (1) 
M. L. and Mildred F., Dowdy, (2) Edward 
]. & Emma L. Wageman, and (3) Donnis 
E. Wilder. 

If Parcel OR 35889 is not sold after 
modified competitive bidding has been 
conducted, that parcel will be 
immediately re-offered under 
competitive bidding procedures (43 CFR 
2711.3-1). The District Manager will 
change the conditions of the sale if no 
designated bidders bid and immediately 
offer the tract to the general public 
under competitive bidding procedures. 


No bid will be accepted for less than 
the appraised value. The bids for a 
parcel must include all the land in the 
parcel. Federal law requires that 
individuals be at least 18 years of age or 
over and U.S. citizens, and corporations 
be subject to the laws of any State of the 
United States. 

Bids must be made by the principal or 
his duly qualified agent, by either: (1) 
Sealed bids mailed or delivered to the 
Roseburg District Office, or (2) oral bids 
made at the sale. Bids delivered or sent 
by mail must be received at the Bureau 
of Land Management, Roseburg District 
Office, 777 N.W. Garden Valley Bivd., 
Roseburg, OR 97470, before 9:00 a.m., 
December 7, 1983 to be considered. Each 
sealed bid must be accompanied by 
certified check, postal money order, 
bank draft, or cashier's check, made 
payable to the Bureau-of Land 
Management for not less that one-fifth 
of the amount of each bid. The sealed 
envelope must be marked in the lower 
left-hand corner as follows: “Public Sale 
Bid Parcel No. 1, Serial No. OR 35887; 
Parcel No. 2, Serial No. OR 35888 or 
Parcel No. 3, Serial No. OR 35889. Sale 
held December 7, 1983.” 

If two or more envelopes are received 
containing valid bids of the same 
amount for the same parcel the highest 
sealed bid shall be determined by 
drawing. The highest qualifying sealed 
bid on each parcel will determine the 
base of the oral bidding conducted the 
day of the sale. The highest bid price, 
either sealed, oral, or designated bidder 
will be the sale price. The successful 
bidder will be required to pay one-fifth 
the full sale price immediately at the 
close of the sale and the remainder 
within 30 days. If final payment is not 
received within 30 days, the high bid is 
rejected, the deposit is forfeited and the 
land will be offered to the second 
highest bidder, subject to the same 
terms and conditions. All unsuccessful 
sealed bids will be returned within 30 
days of the sale. Parcels not sold on the 
day of the sale will remain available for 
sale until sold or withdrawn. Bids will 
be solicited on these parcels at the 
Roseburg District Office during regular 
business hours. Interested parties 
bidding on these parcels shall be 
informed of the appraised value only 
when an acceptable bid, appraised 
value or higher, has been received. 

Detailed information concerning the 
sale, including the planning documents, 
land report, and environmental 
assessment, is available for review at 
the Bureau of Land Management, 
Roseburg District Office, at the above 
address. 

For a period of 45 days after the date 
of this notice, the public and interested 
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parties may submit comments to the 
Roseburg District Manager, at the above 
address. Any adverse comments 
received as a result of this Notice of 
Realty Actions or Notification to 
Congressional Committees and 
delegations pursuant to Pub. L. 97-394 
will be evaluated by the District 
Manager who may vacate or modify this 
realty action and issue final decision. In 
the absence of any action by the District 
Manager, the realty action will become 
the final determination of the 
Department of the Interior. 


Dated: September 16, 1983. 
James E. Hart, 
District Manager. 
{FR Doc. 83-26100 Filed 9-23-83; 8:45 am] 
BILLING CODE 4310-84-M 


[INT FEtS 83-39] 


Final Southern Malheur Grazing 
Management Environmental Impact 
Statement; Availabiiity of FEIS 


AGENCY: Bureau of Land Management, 
Interior. 


SUMMARY: Pursuant to Section 102(2)(c) 
of the National Environmental Policy 
Act of 1969, the Department of the 
Interior has prepared a Final 
Environmental Impact Statement for the 
Southern Malheur EIS area. The 
proposal involves implementing a 
livestock grazing program on public 
lands within the Southern Malheur EIS 
area of the Vale District in Southeastern 
Oregon. 


Public reading copies will be available 
for review at the following locations: 


Bureau of Land Management, Office of 
Public Affairs, 825 NE. Multnomah 
Street, Portland, Oregon 

Bureau of Land Management, Vale 
District Office, 100 East Oregon Street, 
Vale, Oregon 97918 

Library, University of Oregon, Eugene, 
Oregon : 

Library, Treasure Valley Community 
College, Ontario, Oregon 

Library, Portland State University, 727 
SW. Harrison, Portland, Oregon 

Malheur County Library, Vale, Oregon 

Library, Oregon State University, 
Corvallis, Oregon. 

A limited number of copies are 
available upon request to the BLM Vale 
District Office. 

Comments for the District Manager's 
consideration in development of the 
decision will be accepted until October 
30, 1983. 

Comments on the final EIS may be 
sent to: District Manager, Bureau of 
Land Management, P.O. Box 700, Vale, 
Oregon 97918. 
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Dated: August 29, 1983. 
Staniey D. Butzer, 
Deputy State Director for Lands and 
Renewable Resources. 
[FR Doc. 83-26104 Filed 9-23-83; 8:45 am] 
BILLING CODE 4310-84-M 


Livestock Grazing; Proposed Deviation 
From Scheduled Preparation of 
Environmental impact Statements 
AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of proposed deviation 
from scheduled preparation of 
environmental impact statements of 
livestock grazing. 


SUMMARY: This document provides 
notice of a material deviation from the 
scheduled preparation of environmental 
impact statements on livestock grazing 
as required by the amended final 
judgment entered in Natural Resources 
Defense Council, Inc., et al. v. James G. 
Watt, et al., Civil Action No. 1983-73 
(D.D.C April 14, 1978). 


ADDZESS: Comments and suggestions 
should be sent to: Director (220), Bureau 
of Land Management, 1800 C Street, 
NW., Washington, D.C. 20240. 


SUPPLEMENTARY INFORMATION: [Civil 
Action No. 1983-73]. 


Natural Resources Defense Council, 
inc., et al., v. James G. Watt, et al. 


Notice of Proposed Deviation From 
Scheduled Preparation of Environmental 
Impact Statements on Livestock 
Grazing. 

The amended final judgment in this 
case requires defendants to prepare a 
series of environmental impact 
statements (EIS’s) on their program for 
managing livestock grazing on public 
lands. The judgment contemplates 
material deviations from the judgment 
upon notice to this court. Specifically, 
paragraph 9 of the amended final 
judgment provides: 


If the Federal Defendants believe, in good 
faith, that circumstances dictate that any 
material deviations must be made, then in 
any event, the Federal Defendants shall give 
Notice to this court wherein a detailed 
explanation shall be made of the deviation 
which is anticipated to occur together with 
the reason(s) therefore. This Notice shall be 
filed prior to the anticipated implementation 
of such deviation, and contemporaneously a 
copy of such Notice shall be sent by 
registered mail to all parties to this action 
(No. 1983-73) and such Notice shall be 
published in the Federal Register. Thereafter, 
if objections are filed with the court within 30 
days from the date of the publication in the 
Federal Register, the Federal Defendants and 
the objecting parties may make such motions 
and present evidence to the court as to them 


seems proper, and the court shall determine if 
such deviations shall be allowed to occur or 
make any other appropriate order; provided, 
however, that if no objections are filed with 
the court within such 30-day period, BLM 
shall be authorized to implement such 
deviation. 


Defendants’ schedule for Fiscal Year 
1983 calls for 24 EIS’s to be completed 
by September 30, 1983. Defendants will 
be unable to meet the existing deadline 
of September 30, 1983, for completing the 
final EIS’s for the Kremmling Resource 
Area in Colorado, the Shoshone-Eureka 
and Wells Resource Areas in Nevada, 
and the Billings and Headwaters 
Resource Areas in Montana. Defendants 
accordingly give notice of these five 
proposed deviations from the existing 
schedule. 

The Kremmling Resource Area’s final 
Resource Management Plan (RMP)/EIS 
is being delayed to permit an 
appropriate response to public 
comments received on the draft 
document. Defendants have decided, 
based on these comments, that the range 
of alternatives to the existing program 
for managing livestock grazing should be 
broadened. As a consequence, the final 
RMP/EIS will not be filed until May 31, 
1984. 

Due to unforeseen delays in printing 
and circulating the Shoshone-Eureka 
Resource Area’s draft RMP/EIS, the 
public comment period has been 
extended to September 21, 1983. 
Defendants anticipate that an additional 
2 to 4 months will be required to provide 
accurate and adequate response to the 
public comments on the draft RMP/EIS. 
The defendants therefore anticipate 
filing the final RMP/EIS by January 31, 
1984. 

The Wells Resource Area’s final 
RMP/EIS is being delayed so that 
additional site-specific information for 
use in analyzing the range of 
alternatives to the existing program for 
managing livestock grazing can be 
included in the final document. The 
decision to include this additional 
information was made in response to 
public comments on the draft document. 
Compiling the additional information in 
a form that is suitable for publication 
will delay filing of the final RMP/EIS 
until December 31, 1983, 

The final RMP’s/EIS's for the Billings 
and Headwaters Resource Areas will 
not be filed on time because of changes 
in the BLM’s regulations governing land- 
use planning. See 43 CFR 1601 et seq. 
(July 5, 1983); 48 FR 20364 (May 5, 1983). 
The new regulations extended the public 
review period of draft RMP’s/EIS's from 
60 to 90 days. Id. at § 1610.2(e); 48 FR at 
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20370. They also provide for a 
“consistency” review by State officials 
before a final RMP/EIS is published. Id. 
at § 1610.3—2; 48 FR at 20371-20372. 
Together, these regulatory changes have 
added a minimum of 8 weeks to the 
original filing date for both documents. 
Accordingly, the final RMP’s/EIS’s for 
the Billings and the Headwaters 
Resource Areas will not be filed until 
December 31, 1983. 

Robert F. Burford, 

Director. 

September 19, 1983. 

[FR Doc. 83-26119 Filed 9-23-83; 8:45 am] 

BILLING CODE 4310-84-14 


Susanville District; Additions to Glass 
Mountain Known Geothermal 
Resources Area, California 


Correction 


In FR Doc. 83-24637 on page 40769 in 
the issue of Friday, September 9, 1983, 
make the following correction in column 
one, land description, Mount Diablo 
Meridian, California, line one: “T.43 N.” 
should read “T.42 N.”. 


BILLING CODE 1505-01-M 


Bureau of Reclamation 


information Collection Submitted for 
Review 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed information collection 
requirement and related forms and 
explanatory material may be obtained 
by contacting the Bureau’s Clearance 
Officer at the phone number listed 
below. Comments and suggestions on 
the requirement should be made directly 
to the Bureau Clearance Officer and the 
Office of Management and Budget 
Interior Desk Officer at a.c. 202 395- 
7340. 

Title: Summary of Landholdings. 

Bureau Form No.: 71781. 

Frequency: Annual. 

Description of respondents: State or 
Local Governments. 

Annual responses: 450. 

Annual burden hours: 12,150. 

Bureau clearance officer: Wilson M. 
Carr. a.c, 202 343-5356. 
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Dated: September 19, 1983. 
Lawrence F. Hancock, 
Acting Assistant Commissioner, Bureau of 
Reclamation. 
[FR Doc. 83-26165 Filed 9-23-83; 8:45 am} 
BILLING CODE 4310-09-™ 


Information Collection Submitted for 
Review 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed information collection 
requirement and related forms and 
explanatory material may be obtained 
by contacting the Bureau's Clearance 
Officer at the phone number listed 
below. Comments and suggestions on 
the requirement should be made directly 
to the Bureau Clearance Officer and the 
Office of Management and Budget 
Interior Desk Officer at a.c. 202-395- 
7340. 

Title: 43 CFR 426 Acreage 
Limitation—Bureau of Reclamation 
Rules and Regulations. 

Bureau form No: Not assigned. 

Frequency: Annual and on occasion of 
transfer of land. 

Description of respondents: Owners 
and lessees of land of Federal 
reclamation Projects. 

Annual responses: 47,000. 

Annual burden hours: 23,500. 

Bureau clearance officer: Wilson M. 
Carr, a.c. 202-343-5356. 


Dated: September 1, 1983. 
B. H. Spillers, 
Acting Assistant Commissioner, Bureau of 
Reclamation. 
[FR Doc. 83-26166 Filed 9-23-83; 8:45 am} 
BILLING CODE 4310-09-M 


Information Collection Submitted for 
-Review 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed information collection 
requirement and related forms and 
explanatory material may be obtained 
by contacting the Bureau's Clearance 
Officer at the phone number listed 
below. Comments and suggestions on 
the requirement should be made directly 
to the Bureau Clearance Officer and the 
Office of Management and Budget 


Interior Desk Officer at a.c. 202 395— 
7340. 

Title: 43 CFR 426 Acreage 
Limitation—Bureau of Reclamation 
Rules and Regulations—(Pretest). 

Bureau form No.: Test Forms Ci-C5, 
R1-R5, D1-D2, S-1 

Frequency: One time. 

Description of respondents: Owners 
and lessees of land on Federal 
reclamation projects. 

Annual responses: 1,500. 

Annual burden hours: 1,500. 

Bureau clearance officer: Wilson M. 
Carr. a.c., 202 343-5356. 


Dated: September 19, 1983. 
Lawrence F. Hancock, 
Acting Assistant Commissioner, Bureau of 
Reclamation. 
[FR Doc. 83-26167 Filed 9-23-83; 8:45 am] 
BILLING CODE 4310-09-M 


Minerais Management Service 


Alaska Outer Continental Shelf; 
Location and Date of the Public 
Hearing Regarding Draft Supplemental 
Environmental Impact Statement; St. 
George Basin Outer Continental Shelf 
Lease Offering 


In accordance with 30 CFR 256.26, a 
public hearing will be held September 
27, 1983, for the purpose of receiving 
comments and suggestions relating to 
the draft supplemental environmental 
impact statement (SEIS) concerning the 
St. George Basin Outer Continental 
Shelf (OCS) oil and gas lease offering. 
The hearing will be held at the 
Anchorage Historical and Fine Arts 
Museum, 121 West 7th Avenue, 
Anchorage, Alaska. The hearing will 
open from 9:00 a.m. and will conclude at 
5:00 p.m., or earlier if all scheduled 
witnesses have testified. 

The hearing will provide the Secretary 
of the Interior with additional 
information from both public and 
private sectors to help evaluate fully the 
potential effects of leasing oil and gas 
tracts in the St. George Basin. In 
addition, the proceedings will give the 
Secretary the opportunity to receive 
additional comments and views of 
concerned Federal, State, and local 
agencies. 

Interested individuals, representatives 
of organizations, and public officials 
who wish to testify at the hearing are 
requested to contact ihe Regional 
Manager, Alaska OCS Region, Minerals 
Management Service, P.O. Box 101159, 
Anchorage, Alaska $8510, Ly 4:15 p.m., 
September 26, 1983. 

Written comments from those unable 
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to attend the hearing also should be 
addressed to the Regional Manager, 
Alaska OCS Region, Minerals 
Management Service, at the above 
address. The Minerals Management 
Service will accept written testimony 
and comments on the draft SEIS until 
October 3, 1983. Time limitations make 
it necessary to limit the length of oral 
presentations to ten (10) minutes. An 
oral statement may be supplemented, 
however, by a more complete written 
statement which may be submitted to 
the hearing officer at the time of 
presentation of the oral statement. 
Written statements presented in person 
at the hearing will be considered as part 
of the hearing record. To the extent that 
time is available after presentation of 
oral statements by those who have 
given advance notice, others will be 
given an opportunity to be heard. 

After testimony and comments have 
been received and analyzed, a final 
SEIS will be prepared. 


Dated: September 20, 1983. 
David C. Russell, 


Acting Director, Mineral Management 
Service. 


[FR Doc. 83-26103 Filed 9-23-83; 8:45 am] 
BILLING CODE 4310-MR-M 


Office of Surface Mining Reclamation 
and Enforcement 


Determination of Valid Existing Rights 
Within Monongahela National Forest 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Reopening of public comment 
period. 

SUMMARY: The Office of Surface Mining 
(OSM) is reopening the period for 
review and comment on certain 
documents not previously in the public 
record, relating to the Mower Lumber 
Company’s (“Mower”) possession of 
valid existing rights (VER) to conduct 
underground coal mining operations in 
the Monongahela National Forest. These 
documents are two agreements of 
surrender and release to Mower and an 
internal agency memorandum. OSM is 
reopening the comment period to allow 
the public sufficient time to consider 
aud comment on the relationship of 
these documents to the extent of 
Mower's VER in the Monongahela 
National Forest. 


DATES: Written comments, data or other 
relevant information must be received 
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on or before 4:00 p.m., October 11, 1983 
to be considered. 


ADDRESSES: Written comments must be 
mailed or hand carried to: 
Administrative Record (R & I-34), Office 
of Surface Mining, Room 5315, 1100 L 
Street, NW, Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: 
Richard Robinson, Office of Surface 
Mining, Room 219, Interior South 
Building, 1951 Constitution Avenue, NW, 
Washington, DC 20240. Telephone: (202) 
343-5866. 

SUPPLEMENTARY INFORMATION: Written 
and oral comments should be as specific 
as possible. Only those comments 
pertaining to the following documents 
will be considered: two agreements of 
surrender and release from David L. 
Francis et al. (Francis) to the Mower 
Lumber Company (“Mower”), dated 
February 1, 1972, and March 2, 1973, and 
a memorandum to the file from B. J. 
Gregg, OSM Field solicitor, dated 
December 1, 1980. 

Background 


On December 10, 1936, the West 
Virginia Pulp and Paper Company 
conveyed certain tracts of land to the 
United States, reserving the mineral 
estate thereto for a period of years. On 
August 18, 1943, the West Virginia Pulp 
and Paper Company conveyed its rights 
to F. Edwin Mower who conveyed such 
rights to Mower on September 17, 1943. 
These tracts are located in the 
Monongahela National Forest in West 
Virginia. In 1969 and 1970, Mower 
leased these tracts to Francis who 
subsequently sublet a portion thereof to 
the Linan Smokeless Coal Company 
{Linan). Linan undertook to develop 3 
coal mines on these tracts in 1969 and 
1970 (Linan nos. 1, 2 and 3). In 1972 
Francis surrendered their rights under 
the aforesaid leases to Mower. 
Thereafter, Mower undertook to develop 
2 additional mines on these tracts 
(Mower nos. 1 and 2). In 1973, Mower 
and the United States entered into an 
agreement under which the mineral 
reservations were extended, and the 
U.S. was allowed to conduct studies and 
evaluations on the land where Mower 
had reserved mineral rights. By the 
terms of the agreement, Mower agreed 
to suspend its mining operations until 
September 2, 1978. On February 1, 1979, 
Mower leased substantially all of the 
reserved coal to Enviro Energy, Inc. 
(Enviro). Since that time, Enviro has 
endeavored to develop these five mines. 

On March 13, 1980, Mower requested 
that OSM determine whether that 
company has “valid existing rights” 
(VER) in the Monongahela National 
Forest with respect to the prohibition of 


Section 522(e) of the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA or the Act). On August 7, 1980, 
OSM published a preliminary finding 
that Mower has VER at the five mines 
located in the Monongahela National 
Forest in Randolph County, West 
Virginia (45 FR 52467-52469). In the 
explanation of that preliniary finding, 
OSM solicited public commenis on the 
substance of the finding and specifically 
solicited information on method of 
determining the geographical extent of 
Mower’s VER. Comments on this 
proposal were received from Mower and 
the West Virginia Highlands 
Conservancy. The information 
submitted did not provide a basis for 
any subsantive change in the Director's 
proposed finding. Therefore, the Director 
on September 17, 1980, published his 
decision that Mower possesses valid 
existing rights at the five mines known 
as Linan Nos. 1, 2, and 3 and Mower 
Nos. 1 and 2 (45 FR 61798-61800). 
However, because the review of 
evidence which would lead to a 
determination of the geographical extent 
of Mower’s VER had not yet been 
completed, the decision reserved the 
Director’s right to define these 
parameters in a supplemental finding. 
The September 17, 1980, decision 
allowed Mower, upon compliance with 
all permitting requirements of 
appropriate State, Federal, and local 
authorities to commence production at 
the five mines involved without a 
compatibility determination, as may 
otherwise have been required under 
section 522{e)({2) of the Act for mining in 
national forests. 

On May 26, 1982, OSM published 
interim final findings with respect to the 
geographical extent of Mower's VER at 
the five mines previously found to 
possess VER (47 FR 23026-23028). The 
comment period on that notice closed 
June 25, 1982. 

In keeping with OSM’s commitment to 
public participation as a vital 
component in fulfilling the purposes of 
SMCRA, OSM is reopening the comment 
period for an additional 15 days to allow 
the public sufficient time to review and 
comment on the above described 
documents as they relate to the extent of 
Mower’s VER in the Monongahela 
National Forest. 


Dated: September 20, 1983. 
William B. Schmidt, 
Assistant Director, Program Operations and 
Inspection. 
{FR Doc. 63-26202 Filed 9-23-83; 8:45 am] 
BILLING CODE 4310-05-M 


. 


INTERNATIONAL TRADE 
COMMISSION 


[investigation No. TA-203-15] 


Porcelain-on-Steel Cooking Ware; 
Termination of investigation 


AGENCY: United States International 
Trade Commission. 

ACTION: Termination of investigation 
No. TA-203-15 concerning porcelain-on- 
steel cooking ware. 


EFFECTIVE DATE: September 20, 1983. 
summary: On September 16, 1983, the 
United States International Trade 
Commission received a letter from 
counsel representing General 
Housewares Corp., the petitioner in the 
subject investigation, withdrawing the 
petition. Accordingly, the United States 
International Trade Commission hereby 
gives notice of the termination of its 
investigation involving porcelain-on- 
steel cooking ware (investigation No. 
TA-203-15) and of the cancellation of 
the public hearing scheduled for 
Septemer 28, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Daniel Leahy, (202-523-1369), Office 
of Investigations, U.S. International 
Trade Commission. 

This notice is published pursuant to 
§ 201.12 of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.12). 


By order of the Commission. 
Issued: September 21, 1983. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 83-26105 Filed 9-23-83; 8:45 am| 
BILLING CODE 7020-02- 


INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket No. 30276} 


Chicago and North Western 
Transportation Co. and Midwestern 
Railroad Properties, inc.; Securities 
Exemption 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts from the 
requirements of prior approval under 49 
U.S.C. 11301 the issuance of $38 million 
in secured notes by Chicago and North 
Western Transportation Company and 
Midwestern Railroad Properties, 
Incorporated to finance rehabilitation 
and construction. 

DATES: This exemption will be effective - 
on September 26, 1983. Petitions for 
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repening must be filed by October 17, 

1983. 

ADDRESSES: Send pleadings referring to 

Finance Docket No. 30276 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, D.C. 20423 

(2) Petitioner's representative: Mack H. 
Shumate, Jr., One North Western 
Center, 165 North Canal Street, 
Chicago, IL. 60606. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision write to T.S. 

InfoSystems, Inc., Room 2227, Interstate 

Commerce Commission, Washington, 

D.C. 20423, or call 289-4357 (D.C. 

Metropolitan area) or toll free (800) 424— 

5403. 


Decided: September 19, 1983. 


By the Commission, Chairman Taylor, Vice 
Chairman Sterrett, Commissioners Andre and 
Gradison. 


Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 83-26123 Filed 9-23-83; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 30246] 


Norfolk & Western Railway Co. 
Abandonment Exemption; Sandusky 
County, OH 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts from the 
requirements of prior approval under 49 
U.S.C. 10903 et seg., the abandonment 
by Norfolk & Western Railway 
Company of 5.5 miles of rail line in 
Sandusky County, OH, subject to 
employee protective conditions. 

DATES: This exemption shall be effective 

on October 26, 1983. Petitions to stay the 

effectiveness of this decision must be 
filed by October 6, 1983, and petitions 
for reconsideration must be filed by 

October 17, 1983. 

ADDRESSES: Send pleadings referring to 

Finance Docket No. 30246 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioners’ representative: Angelica 
D. Lloyd, 8 N. Jefferson St., Roanoke, 
VA 24042-0041. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer (202) 275-7245. 


SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision write to T.S. 
InfoSystems, Inc., Room 2227, Interstate 
Commerce Commission, Washington, 
DC 20423, or call 289-4357 (DC 
Metropolitan area) or toll free (800) 424- 
5403. 


Decided: September 19, 1983. 

By the Commission, Chairman Taylor, Vice 
Chairman Sterrett, Commissioners Andre and 
Gradison. 

Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 83-26122 Filed 9-23-83; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 30214] 


Rail Carriers; Railroad Car Service and 
Car Hire Pooling Agreement; Amended 
Procedural Schedule 


Decided: September 20 1983. 


On August 2, 1983, the Interstate 
Commerce Commission published a 
notice that an application was filed by 
13 railroad companies under 49 U.S.C. 11 
342(a). This application seeks authority 
to enter a car service and car hire 
pooling agreement involving general 
service freight cars (including, but not 
limited to, boxcars, flatcars, gondolas, 
and open hoppers). 48 Fed. 35039. The 
notice provided that evidence would be 
received in an expedited schedule 
through written verified statements and 
that (1) applicant's verified statements 
are those accompanying their 
application, (2) other verified statements 
in support of the application are due on 
August 22, 1983, (3) any protests and 
supporting verified statements are due 
on September 21, 1983, and (4) reply 
statements are due on October 11, 1983. 

Following the issuance of this notice, 
the Railbox Committee (RC) (certain 
lenders and investors in Railbox 
Company) indicated its intention to file 
a protest in this proceeding and 
requested a revison of the procedural 
schedule in order to allow discovery and 
an opportunity to prepare verified 
statements. RC indicated that it already 
served written interrogatories on 
applicants and requested that it be 
permitted 90 days from the date it 
receives replies in order to file its 
complete protest. 

Applicants argue that the procedural 
schedule adopted in the notice was 
sufficient to dispose of all issues in the 
proceeding and suggest that any 
requests for further discovery may best 
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be considered after the submission of 
protests and verified statements.' 

The complex issues involved in this 
proceeding and the scope and potential 
impact of the transaction on the rail 
industry, the freight car supply industry, 
shippers and the public require that the 
procedural schedule set in the prior 
notice be amended to allow protestants 
to conduct discovery and file evidence. 


Applicants’ alternative suggestion that 
the Commission merely postpone any 
decision allowing discovery until 
protests and verified statements are 
filed is rejected. Applicants suggest that 
the issues at that time will be fully 
identified and the Commission will be 
able to determine if discovery is needed. 
One of the purposes of discovery is to 
allow the parties to obtain the facts in a 
proceeding so that relevant issues may 
be identified and addressed in their 
submissions. Accordingly, discovery is 
generally performed prior to the 
submission of verified statements in a 
proceeding. We see no reason to vary 
this procedure here. Moreover, 
applicants alternative has a potential for 
greater delay. Discovery without an 
opportunity to present evidence based 
on the discovered data is meaningless. 
Thus, if discovery is directed at some 
future point, it would be necessary to 
allow additional submissions and 
replies, this, further delaying the 
disposition of this proceeding. 

Railbox Committee's request for a 90- 
day period from the date of receipt of 
applicants’ reply in order to 
interrogatories to prepare its 
submissions, is excessive and will 
unduly delay the proceeding. 
Accordingly, the following revised 


1 Applicants also argue that (1) RC’s discovery 
request is not timely and that any delay based on 
that request must be denied and (2) RC has no 
cognizable interest in the proceeding that would 
justify delay. 

Our rules require that discovery must be 
conducted, whenever possible, without requiring a 
delay in the disposition of the proceeding. While RC 
failed to attempt to commence discovery until 
September 9, 1983, I cannot conclude that this delay 
was excessive in light of the complex issues in the 
proceeding and the fact that additional verified 
statements in support of the application were not 
submitted until August 22, 1983. 

Applicants argue that RC, as an ad hoc committee 
formed from investors and lenders in Railbox 
Company has no interest worthy of protection under 
the antitrust laws. Accordingly, applicants argue 
that delay for discovery is unnecessary. Merely 
because RC may not have an interest that will give 
it standing in an antitrust suit for damages does not 
foreclose its participation in a Commission 
proceeding. In a pooling application proceeding, the 
Commission is required to consider other factors in 
addition to the effects of the proposal on 
competition. 
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schedule will govern this application: {1) 
Protests to the application are due 10 
days from the service date of this notice; 
(2) verified statements in support of 
protests are due within 55 days from the 
service date of this notice, and (3) 
replies are due 75 days from the service 
date of this notice.” 

’ By the Commission, Howell L. Sporn, 
Acting Director, Office of Proceedings. 
Agatha L. Mergenovich, 

Secretary. 

{FR Doc. 83-26124 Filed 9-23-83; 6:45 am] 

BILLING CODE 7035-01-M 


Finance Docket No. 30186 


Tongue River Raliroad Co. 
Construction and Operation; Custer, 
Powder River, and Rosebud Counties, 
MT 


Decided: September 20, 1983. 


On September 15, 1983, the Northern 
Plains Resource Council (petitioner) 
filed a letter requesting an extension of 
time for filing comments. 

Petitioner states that it, as well as 
other interested parties in the 
proceeding, have not as yet received the 
Commission's Draft Environmental 
Impact Statement (DEIS), although the 
service date of the document was July 
15, 1983. Comments are now due 
September 21, 1983. Accordingly, 
petitioner requests a 30-day extension 
following actual receipt of the DEIS. 

Petitioner is correct that there have 
been some delays in forwarding the 
documents to some parties of record. In 
the circumstances, an extension of time 
to file comments on the DEIS is 
warranted. 

This action will not significantly affect 
either the quality of the human 
environment or the conservation of 
energy resources. 

It is ordered: 

1. The time for filing comments on the 
DEIS is extended to October 21, 1983. 


2. This dedision is effective on 
September 21, 1983 


By the Commission, Howell I. Sporn, 
Acting Director, Office of Proceedings. 


Agatha L. Mergenovich, 
Secretary; 


[FR Doc. 83-26121 Filed 9-23-83; 8:45 am] 
BILLING CODE 7035-01-M 


® Discovery by written interrogatories under 49 
CFR 1114.26 is available only to parties of record in 
a proceeding. Because RC was not a party of record 
when its interrogatories were served on applicants, 
the date of service of these interrogatories will be 
deemed to be the date RC files its protest in the 
proceeding. 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 83-75] 


NASA Advisory Council; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council. 


DATE AND TIME: October 11, 1983, 8:30 
a.m. to 4:30 p.m., and October 12, 1983, 
8:15 a.m. to 2 p.m. 


aporess: NASA Langley Research 
Center, Room 225, Building 1219, 
Hampton, Virginia 23665. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Nathaniel B. Cohen, Code LB-4, 
National Aeronautics and Space 
Administration, Washington, DC 20546; 
(202/755-8383). 

SUPPLEMENTARY INFORMATION: The 
NASA Advisory Council was 
established as.an interdisciplinary group 
to advise senior management on the full 
range of NASA’s programs, policies, and 
plans. The Council is chaired by Mr. 
Daniel J. Fink and is composed of 
twenty-six members. Standing 
committees containing additional 
members report to the Council and 
provide advice in the substantive areas 
of aeronautics, life sciences, space 
applications, space and earth science, 
space systems anc technology, and 
history, as they relate to NASA's 
activities. 

Visitors will be admitted to the 
meeting room up to its capacity, which 
is approximately 60 persons including 
Council members and other participants. 
Visitors will be requested to sign a 
visitor's register. 

Type of Meeting: Open. 


Agenda 


October 11, 1983: 
8:30 a.m.—Introductory Remarks 
8:45 a.m.—Report of Mission of NASA Task 
Force 
10:45 a.m.—Report of Shuttle Utilization 
Task Force 
1:30 p.m.—Briefing on Langley Activities; 
Tour of Center = 
4:30 p.m.—Adjourn 
October 12, 1983: 
8:15 a.m.—Briefing on Shuttle/Spacelab 
Science | x 
9:40 a.m.—Briefing on Space Telescope 
Science 
11 a.m.—Briefing on Shuttle-Derived 
Launch Vehicles - 
1:30 p.m.—Proposal for Shuttle Science 
Task Force 


2 p.m.—Adjourn 
Richard L. Daniels, 
Director, Management Support Office, Office 
of Management. 
September 19, 1983. 
[FR Doc. 63-26090 Filed 9-23-83; 8:45 am] 
BILLING CODE 7510-01-™ 


[Notice 83-76] 


NASA Advisory Council; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


summany: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Informal Ad 
Hoc Solar System Exploration 
Committee. 


DATE AND TIME: October 21-22, 1983, 8:30 
a.m. to 5 p.m. each day. 


ADDRESS: Capitol Holiday Inn, 550 C 
Street, SW., Washington, DC 20024. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Wendy A. Fick, National 
Aeronautics and Space Administration, 
Code EL-4, Washington, DC 20546; (202/ 
755-4321). 


SUPPLEMENTARY INFORMATION: The 
Informal Ad Hoc Solar System 
Exploration Committee was established 
under the NASA Advisory Council to 
translate the scientific strategy 
developed by the Committee on 
Planetary Exploration (COMPLEX) into 
a realistic, technically sound sequence 
of missions consistent with that strategy 
and with resources expected to be 
available for solar system exploration. 
The committee will report its findings to 
the Council and to NASA. The 
committee is chaired by Dr. David 
Morrison and is composed of six other 
members of the Council and its standing 
committees, who will meet with about 9 
other invited participants and certain 
NASA personnel. 

The meeting will be open to the public 
up to the seating capacity of the room 
(approximately 60 persons, including 
committee members and invited meeting 
participants). Visitors will be requested 
to sign a visitor's register. 

Type of Meeting: Open. 


Agenda 


October 21, 1983: 
8:30 a.m.—Status of Core Program 
9 a.m.—Mission Operations Subcommittee 
1 p.m.—Discussion of Proposed 
Recommendations 
October 22, 1983: 
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8:30 a.m.—Preparation of Augmented 
Program Report 
3:00 p.m.—Meeting Summary, Discussion of 
Future Plans 
Richard L. Daniels, 
Director, Management Support Office, Office 
of Management. 
September 20, 1983. 
[FR Doc. 83-26089 Filed 9-23-83; 8:45 am] 
BILLING CODE 7510-01-M 


NATIONAL SCIENCE FOUNDATION 


Subpanel on Population Biology and 
Physiological Ecology; Meeting 


In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L. 92-463, the National Science 
Foundation announces the following 
meeting: 

Name: Subpanel on Population Biology and 
Physiological Ecology of the Advisory Panel 
for Biotic Systems and Resources. 

Date and Time: October 13 & 14, 1983, 8:30 
a.m. to 5:00 p.m. each day. 

Place: Room 1141, National Science 
Foundation, 1800 G St., NW., Washington, 
D.C. 20550. 

Type of Meeting: Closed. 

Contact Person: Dr. Louis F. Pitelka, 
Program Director, Population Biology and 
Physiological Ecology (202) 357-9728, Room 
1140, National Science Foundation, 
Washington, D.C. 20550. 

Purpose of Subpanel: To provide advice 
and recommendations concerning support for 
research in population biology and 
physiological ecology. 

Agenda: Review and evaluation of research 
proposals and projects as part of the 
selection process of awards. « 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data, such as salaries; 
and personal information concerning 
individuals associated with the proposals. 
These matters are within exemptions (4) and 
(6) of 5 U.S.C. 552b{c), Government in the 
Sunshine Act. 

Authority to Close Meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10(d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director, NSF, on July 
6, 1979. 


M. Rebecca Winkler, 
Committee Management Coordinator. 


September 21, 1983. 
[FR Doc. 83-26171 Filed 9-23-83; 8:45 am| 


BILLING CODE 7555-01-M 


Subcommittee for Mathematical 
Sciences of the Advisory Committee 
for Mathematical and Computer 
Sciences; Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
as amended, the National Science 
Foundation announces the following 
meeting: 


Name: Subcommittee for Mathematical 
Sciences of the Advisory Committee for 
Mathematical and Computer Sciences. 

Date and Time: October 14-15, 1983, 9:00 
a.m. each day. 

Place: Room 543, National Science 
Foundation, 1800 G Street, NW., Washington, 
D.C. 20550. 

Type of Meeting: 

10/14 Open—9:00 a.m. to 4:00 p.m. 
10/14 Closed—4:00 p.m. to 5:30 p.m. 
10/15 Open—9:00 a.m. to 12:00 p.m. 


Contact Person and Summary Minutes: 
Dr. Judith S. Sunley, Acting Head, 
Mathematical Sciences Section, Room 
304, National Science Foundation, 
Washington, D.C. 20550. Telephone (202) 
357-7341. Anyone planning to attend 
this meeting should notify Dr. Sunley no 
later than October 9, 1983. 


Purpose of Subcommittee: To provide 
advice and recommendations concerning 
support for research in Mathematical 
Sciences. 

Agenda: Friday, October 14, 1983, 9:00 a.m. 
to 4:00 p.m., Open: 

9:00 a.m.—Introductory remarks: Judith S. 
Sunley, Acting Head, Mathematical Sciences 
Section. 

9:30 a.m.—Remarks, Marcel Bardon, Acting 
Assistant Director for Mathematical and 
Physical Sciences. 

9:45 a.m.—Presentation of Material, 
Director's Program Review: E. F. Infante, 
Division Director, Division of Mathematical 
and Computer Sciences; et. a/. 

11:15 a.m.—Activities of other agencies: E. 
F. Infante. 

12:00 p.m.—Science and Engineering 
Education: A. Buccino, Deputy Director, 
Office of Scientific and Engineering Personnel 
and Education. 

12:30 p.m.—Lunch. 

1:30 p.m.—Activities of the Mathematical 
Sciences Community; K. Hoffman, Executive 
Director, NRC Committee on Resources for 
the Mathematical Sciences. 

2:00 p.m.—Division reorganization and 
personne]; E. F. Infante. 

2:30 p.m.—Computational Mathematics and 
Scientific Computing: A. Thaler, Program 
Director for Special Projects; M. Ciment, 
Program Director for Applied Mathematics. 

3:15 p.m.—Post-award evaluation of the 
Institutes: A. Thaler. 

Friday, October 14, 1983, 4:00 p.m. to 5:30 
p.m., Closed: Discussion of pending proposals 
and peer review system. 

Saturday, October 15, 1983, 9:00 a.m. to 
12:00 p.m., Open: 

9:00 a.m.—Budgets and priorities with 
particular reference to graduate student and 
postdoctoral support. 
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12:00 p.m.—Adjournment. 

Reason for Closing: The Subcommittee will 
be reviewing grants and declination jackets 
which contain the names of applicant 
institutions and principal investigators and 
privileged information contained in declined 
proposals. This session will also include a 
review of the peer review documentation 
pertaining to applicants. These matters are 
within exemptions (4) and (6) of 5 U.S.C. 
552b(c), Government in the Sunshine Act. 

Authority to Close Meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10(d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director. NSF on July 6, 
1979. 

Dated: September 21, 1983. 

M. Rebecca Winkler, 

Committee Management Coordinator. 
[FR Doc. 83-26175 Filed 9-23-83; 8:45 am] 
BILLING CODE 7555-01-M 


Advisory Panel for Physiclogy, Cellular 
and Molecular Biology, Subpanel on 
Biological Instrumentation; Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
as amended the National Science 
Foundation announces the following 
meeting. 


Name: Subpanel on Biological 
Instrumentation of the Advisory Panel for 
Physiology, Cellular, and Molecular Biology. 

Date and Time: Thursday and Friday, 
October 13 and 14, 1983 from 8:30 a.m. to 5:00 
p.m. 

Place: Room 642, National Science 
Foundation, 1800 G Street, NW., Washington, 
D.C. 20550. 

Type of Meeting: Closed. 

Contact Person: Arthur Kowalsky, Program 
Director, Biological Instrumentation Program, 
Room 325E, telephone 202/357-7652-53. 

Purpose of Subpanel: To provide advice 
and recommendations concerning support for 
research instrumentation. 

Agenda: To review and evaluate research 
proposals as part of the selection process for 
awards. 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data, such as salaries; 
and personal infermation concerning 
individuals associated with the proposals. 
These matters are within exemptions (4) and 
(6) of 5 U.S.C. 552b(c), Government in the 
Sunshine Act. 

Authority to Close Meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10(d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director, NSF, on July 
6, 1979. 
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Dated: September 21, 1833. 
M. Rebecca Winkler, 
Committee Management Coordinator. 
[FR Doc. 83-26174 Filed 9-23-83; 8:45 am] 
BILLING CODE 7555-01-M 


Subpanel on Molecular Biology, Group 
B, of the Advisory Pane! for the 
Physiology, Celiular, and Molecular 
Biology; Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
as amended, the National Science 
Foundation announces the following 
meetings: 


Name: Subpanel on Biophysics/ 
Biochemistry Programs, Group B, of the 
Advisory Panel for Physiology, Cellular, and 
Molecular Biology. 

Date and Time: October 13 and 14, 1983, 
9:00 a.m. to 5:00 p.m., each day. 

Place: Room 643, National Science 
Foundation, 1800 G St., NW., Washington, DC 
20550. 

Type of Meeting: Closed. 

Contact Person: Dr. Huber Warner, 
Program Director, Biochemistry Program, 
Room 329, National Science Foundation, 
Washington, DC 20550. 

Purpose of Subpanel: To provide advice 
and recommendations concerning support for 
research in Biophysics/Biochemistry 
Programs. 

Agenda: To review and evaluate research 
proposals as part of the selection process for 
awards. 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information, financial data, such as salaries 
and personal information concerning 
individuals associated with the proposals. 
These matters are with exemptions (4) and 
(6) of 5 U.S.C. 552b(c), Government in the 
Sunshine Act. 

Authority to Close Meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10(d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director, NSF, on July 
6, 1979. 

Dated: September 21, 1983. 

M. R. Winkler, 

Committee Management Coordinator. 
- [FR Doc. 83-26173 Filed 9-23-83: 8:45 am] 

BILLING CODE 7555-01-M 


Advisory Panel for Physiology, Cellular 
and Moiecular Biology 


Subpanel on Regulatory Biology; 
Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
as amended, the National Science 
Foundation announces the following 
meeting: 


Name: Subpanel on Regulatory Biology of 
the Advisory Panel for Physiology, Cellular 
and Molecular Biology. 

Date and Time: October 12, 13 and 14, 1983 
(8:30 am to 5:00 pm). 

Place: Conference Room 338, National 
Science Foundation; 1800 G Street, NW., 
Washington, DC 20550. 

Type of Meeting: Closed. 

Contact Person: Dr. Bruce L. Umminger, 
Program Director, Regulatory Biology, Room 
332, National Science Foundation, 
Washington, D.C. 20550, telephone 202/357- 
7975. 

Purpose of Subpanel: To provide advice 
and recommendations concerning support for 
research in regulatory biology. 

Agenda: To review and evaluate research 
proposals and projects as part of the 
selection process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data, such as salaries; 
and personal information concerning 
individuals associated with the proposals. 
These matters are within exemptions (4) and 
(6) of U.S.C. 552b{c), Government in the 
Sunshine Act. 

Authority to Close Meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10{d) of Pub. L. 92-463. The 
Committee Management Officer delegated 
the authority to make such determinations by 
the Director, NSF, on July 6, 1979. 

Dated: September 21, 1983. 

M. Rebecca Winkler, 

Committee Management Coordinator. 
[FR Doc. 63-26172 Filed 9-23-83; 8:45 am] 
BILLING CODE 7555-01-14 


NUCLEAR REGULATORY 
COMMISSION 


Documents Containing Reporting or 
Recordkeeping Requirements; Office 
of Management and Budget Review 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of the Office of 
Management and Budget review of 
information collection. 


summary: The Nuclear Regulatory 
Commission has recently submitted to 
the Office of Management and Budget 
(OMB) for review the following proposal 
for the collection of information under 
the provisions of the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 

1. Type of submission, new, revision 
or extension: Revision. 

2. The title of the information 
collection: 10 CFR 56.54(z), Fitness for 
Duty. 

3. The form number if applicable: Not 
applicable. 

4. How often the collection is 
required: One time only (nonrecurring). 
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5. Who will be required or asked to 
report: Nuclear Power Unit Licensees. 

6. An estimate of the number of 
responses: 10. 

7. An estimate of the total number of 
hours needed annually to complete the 
requirement or request: 80. 

8. An indication of whether Section 
3504(h), Pub. L. 96-511 applies: Not 
applicable. 

9. Abstract: A nuclear power unit 
licensee who cannot meet the deadline 
in new 10 CFR 50.54{z) for establishing 
and implementing written procedures 
concerning fitness for duty of the 
licensee’s and its contractors’ personnel 
must request an extension. The 
information will allow NRR to determine 
if the licensee demonstrates good cause 
for the request. 


ADDRESSES: Copies of the submittal will 
be made available for inspection or 
copying for a fee at the NRC Public 
Document Room, 1717 H Street NW., 
Washington, D.C. 20555 


FOR FURTHER INFORMATION CONTACT: 
Comments and questions should be 
directed to the OMB reviewer, Jefferson 
B. Hill (202) 395-7340. NRC Clearance 
Officer is R. Stephen Scott (301) 492- 
8585. 


Dated at Bethesda, Maryland this 20th day 
of September 1983. 

For the Nuclear Regulatory Commission. 
Patricia G. Norry. 
Director, Office of Administration. 
[FR Doc. 83-26142 Filed 9-23-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-155 (Spent Fuel Pool 
Amendment)] 


Consumers Power Co. (Big Rock Point 
Plant); Evidentiary Hearing 


September 20, 1983. 

From October 25 to November 5, 1983 
the Atomic Safety and Licensing Board 
(Board) will continue its evidentiary 
hearing in this case at the Holiday Inn, 
U.S. 131 South, Petoskey, Michigan 
(telephone: 616-347-6041). Topics to be 
heard include the reliability of a makeup 
line intended to prevent criticality in the 
spent fuel pool, the reliability of the pool 
concrete, safety from possible crashes of 
military or civilian aviation, certain 
issues relating to safety during an 
earthquake and certain emergency 
planning issues. 

Ordinary hours of hearing will be 
from 9 am to 5 pm, Monday through 
Friday, subject to periodic recesses and 
to extension of hours in order to 
complete the hearing during the 
scheduled time period. Members of the 
public are invited to attend and to 
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submit limited appearance statements in 
writing. Because the Board's time is 
expected to be dedicated entirely to the 
receipt of evidence, there are no plans 
for permitting oral limited appearance 
statements during this session of 
hearings. Should oral limited 
appearance statements be permitted, 
they will be limited to five minutes each 
and individuals who have already made 
limited appearances will not be 
permitted to appear again. 


For the Atomic Safety and Licensing Board. 
Peter B. Bloch, 
Chairman, Administrative Judge. 
Bethesda, Maryland. 
(FR Doc. 83-26137 Filed 9-23-83; 8:45 am] 
BILLING CODE 7590~01-M 


[Docket No. 50-289 (Restart) ASLBP 79- 
429-09) 


Metropolitan Edison Co. (Three Mile 
island Nuclear Station, Unit No. 1); 
Memoradum and Order 


September 14, 1983. 

In an August 31, 1983 memorandum 
and order, the Appeal Board for the 
management phase of this proceeding 
remanded the so-called “leak rate data” 
or “Hartman allegations” matter to the 
Licensing Board for further hearing. 
ALAB~738, 18 NRC —— (Slip op. at 25, 
41). The Licensing Board, by this order, 
sets a prehearing conference on the 
remanded matter and directs 
preliminary indications by the parties 
concerning their participation and the 
definition of issues. 

1. Each intervenor and each 
government agency previously permitted 
to participate pursuant to 10 CFR 
2.715(c) shall inform the Board 
concerning the nature and extent of its 
expected participation in the remanded 
hearing. 

2. In ALAB-738, the Appeal Board 
described the background and 
significance of the remanded matter. 
Consistent with ALAB-738, each party 
may define its view of the scope of the 
hearing on remand and propose the 
language of the broad issue to be 
considered on remand. 

3. The Licensing Board was 
particularly directed to several 
substantive subissues and several 
evidentiary considerations to be 
addressed on remand. Slip op. at 26-27. 
Each party shall recommend to the 
Board any additional subissues and 
evidentiary considerations it wishes 
litigated within the scope of the 
remanded broad issue. 

4. Each party shall briefly indicate in 
general its anticipated discovery 
requests. 


5. The NRC Staff reporting to the 
Executive Director for Operations shall 
state when it prefers to go to hearing 
and when it is able to go to hearing. 

6. The Office of Investigations is 
requested to advise the Board whether it 
plans to participate and to inform the 
Board concerning the earliest time that it 
can provide relevant information. 

All the parties and government 
entities who plan to participate in the 
remanded hearing shall inform the 
Board as directed above by service no 
later than October 10, 1983. All 
participants or their counsel are directed 
to appear at a prehearing conference 
beginning at 9:00 a.m. on October 18, 
1983 at Harristown Building No. 2, 
Heritage Room A, 333 Market Street, 
Harrisburg, Pennsylvania 17108. 


Bethesda, Maryland, September 14, 1983. 
For the Atomic Safety and Licensing Board. 
Ivan W. Smith, 
Chairman, Administrative Law Judge. 
[FR Doc. 83-26138 Filed 9-23-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-289-LA (ASLBP No. 79-429- 
C9 LA)] 


Metropolitan Edison Co., et al., Three 
Mile island Nuclear Station, Unit 1 
(Restart); Reconstitution of Board 


Pursuant to the authority contained in 
10 CFR 2.721 and 2.721(b), the Atomic 
Safety and Licensing Board for 
Metropolitan Edison Company, et al. 
(Three Mile Island Nuclear Station, Unit 
1 (Restart), Docket No. 50-289-LA, is 
hereby reconstituted by appointing 
Administrative Judges Sheldon J. Wolfe 
and Gustave A. Linenberger, Jr., in place 
of Administrative Judges Linda W. Little 
and Walter H. Jordan who are no longer 
available to serve. Administrative Judge 
Sheldon J. Wolfe is also appointed as 
Alternate Chairman of the Board. 

As reconstituted, the Board is 
comprised of the following 
Administrative Judges: 

Ivan W. Smith, Chairman 
Sheldon J. Wolfe, Alternate Chairman 
Mr. Gustave A. Linenberger, Jr. 


All correspondence, documents and 
other material shall be filed with the 
Board in accordance with 10 CFR 2.701 
(1980). The addresses of the new Board 
members are: 

Administrative Judge Sheldon J. Wolfe, 
Atomic Safety and Licensing Board, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, or 

Administrative Judge Gustave A. 
Linenberger, Jr., Atomic Safety and 
Licensing Board, U.S. Nuclear 


Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Notices 


Regulatory Commission, Washington, 
D.C. 20555. 


Dated at Bethesda, Maryland, this 
19th day of September 1983. 
B. Paul Cotter, Jr., 
Chief Administrative Judge, Atomic Safety 
and Licensing Board Panel. 
[FR Doc. 83-26139 Filed 9-23-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos, 50-354 and 50-355] 


Public Service Electric and Gas Co., 
Hope Creek Nuclear Station; 
Relocation of Local Public Document 
Room 


Notice is hereby given that the 
Nuclear Regulatory Commission (NRC) 
has relocated the local public document 
room (LPDR) for Public Service Electric 
and Gas Company's Hope Creek 
Nuclear Station from the Salem Free 
Public Library, Salem, to the Pennsville 
Public Library, Pennsville, New Jersey. 

Members of the public may now 
inspect and copy documents and 
correspondence related to the licensing 
and operation of the Hope Creek 
Nuclear Station at the Pennsville Public 
Library, 190 S. Broadway, Pennsville, NJ 
08070. The Library is open on the 
following schedule: Monday through 
Friday 9:00 a.m. to 9:00 p.m. and 
Saturday 10:00 a.m. to 3:00 p.m. 

For further information, interested 
parties in the Pennsville area may 
contact the LPDR directly through Mrs. 
Jami Degges, telephone number (609) 
678-5473. Parties outside the service 
area of the LPDR may address their 
requests for records to the NRC’s Public 
Document Room, 1717 H Street, NW.., 
Washington, DC 20555, telephone 
number (202) 634-3273. 

Questions concerning the NRC’s local 
public document room program or the 
availability of documents at the Hope 
Creek LPDR should be addressed to Ms. 
Jona L. Souder, Chief, Local Public 
Document Room Branch, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone number 800-638- 
8081 toll-free. 

Dated at Bethesda, Maryland, this 19th day 
of September 1983. 

For the Nuclear Regulatory Commission. 
Joseph M. Felton, 

Director, Division of Rules and Records, 
Office of Administration. 

(FR Doc. 83-26140 Filed 9-23-83; 8:45 am) 

BILLING CODE 7590-01-M 
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[License No. 34-10445-01, EA 83-96] 


Sheiwell Services inc.; Order To Show 
Cause and Order Temporarily 
Suspending License 


Shelwell Services Incorporated, Route 
1, Harbor Hills, Hebron, Ohio, 43025 (the 
“Licensee”) is the holder of a specific 
byproduct material license (No. 34— 
10445-01) issued by the Nuclear 
Regulatory Commission (the 
“Commission”) pursuant to, among other 
regulations, 10 CFR Part 30. The license 
was originally issued on October 27, 
1964, and was most recently renewed on 
- June 1, 1979, with an expiration date of 
July 31, 1984. 


II 


On September 14, 1983, the licensee 
advised the NRC of an incident at its 
facility on September 13, 1983 wherein a 
source had been cut into with the 
resultant release of cesium-137 in 
powder form. The licensee stated that 
there had been some contamination of 
its facility, but that decontamination had 
been accomplished. No personnel 
contamination was reported. 

On September 15, 1983. NRC Region 
III sent an inspector to the licensee’s 
facility. The inspector identified that 
there had been possibly significant 
overexposures to at least three licensee 
employees, that adequate 
decontamination of the facility had not 
been accomplished and that offsite 
locations (e.g., employees’ cars, homes) 
had been contaminated. On September 
15, 1983, the licensee agreed in a 
telephone conversation with Region Ill 
officials to discontinue licensed 
activities. 


il 


While Region III's investigation of this 
incident is not yet complete, it appears 
that continued conduct of licensed 
activities could pose a potential threat 
to the health of the public including 
licensee's employees. Therefore, I have 
determined that the public health, 
safety, and interest require that License 
No. 34-10445-01 be suspended, pending 
the completion of the ongoing 
investigation and a determination as to 
whether licensed activities will be 
conducted in accordance with 
Commission requirements. I have further 
determined pursuant to 10 CFR 2.202(f) 
that the suspension be immediately 
effective pending further Order. 


IV 


In view of the foregoing and pursuant 
to sections 81, 161(b) and 186 of the 
Atomic Energy Act of 1954, and the 


Commission's regulations, 10 CFR Parts 
2 and 30, it is hereby ordered effective 
immediately that: 

A. The licensee shall not use 
byproduct material except as permitted 
in Conditions B, C, and D below. 

B. The licensee shall store all 
byproduct material in a restricted area 
in its Hebron, Ohio facility. This storage 
area shall comply with 10 CFR Part 20. 
The licensee's actions shall include the 
return of all sources located off-site to 
the license’s facility. 

C. The licensee shall immediately 
initiate decontamination of residence of 
its contaminated workers and any off- 
site areas that were contaminated as a 
result of the incident. All such areas 
shall be decontaminated to levels 
specified in “Guidelines for 
Decontamination of Facilities and 
Equipment Prior to Release for 
Unrestricted Use or Termination of 
Licenses for Byproduct, Source, or 
Special Nuclear Material” (NRC, 
Division of Fuel Cycle and Material 
Safety, July 1982). Completion of 
decontamination work shall be 
evidenced by means of a final survey 
and verification of completed 
decontamination submitted under oath 
to the Regional Administrator, NRC 
Region III. Pending completion of the 
decontamination, the licensee shall 
provide an oral report weekly to 
William L. Axelson, Chief, Materials 
and Safeguards Branch, Region III (312/ 
790-5612) on the status of 
decontamination. 

D. Prior to entry into the licensee's 
facility to initiate decontamination 
operations, and by no later than October 
19, 1983, the licensee shall submit a 
proposed decontamination plan for its 
facility to NRC’s Regional Office and 
obtain the Regional Administrator's 
approval of the plan. The plan shall 
discuss: (1) The qualifications of the 
persons responsible for radiation safety 
during the decontamination operations; 
(2) the levels of contamination that will 
be permitted to remain in the facility 
after decontamination; (3) a description 
of the methods to be used to assure 
protection of workers and the 
environment against radiation hazards 
during the decontamination operations; 
and (4) a description of the methods to 
be used for disposal of contaminated 
materials. 

E. The licensee shall show cause, in 
the manner hereinafter provided, why 
License No. 34-10445-01 should not be 
revoked. 


V 


Pursuant to 10 CFR 2.202(b), the 
licensee may show cause, within 25 
days after issuance of this Order, as 
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required by section IV.D, above, by 
filing a written answer under oath or 
affirmation setting forth the matters of 
fact and law on which licensee relies. 
The licensee may answer, as provided in 
10 CFR 2.202(d), by consenting to the 
entry of an Order in substantially the 
form proposed in this Order to Show 
Cause. Upon failure of the licensee to 
file an answer within the specified time, 
the Director, Ofice of Inspection and 
Enforcement may issue without further 
notice an Order revoking License No. 
34-10445-01. 


vi 


Pursuant to 10 CFR 2.202({b), the 
licensee may, in its answer filed under 
section V, above, request a hearing. Any 
answer to this Order or any request for 
hearing shall be submitted to the 
Director, Office of Inspection and 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, D.C., 20555. 
Copies shall also be sent to the 
Executive Legal Director at the same 
address and to the Regional 
Administrator NRC Region Ill, 799 
Roosevelt Road, Glen Ellyn, Hlionis, 
60137. A request for hearing shall not 
stay the immediate effectiveness of 
section IV of this order. 

If a hearing is requested by the 
licensee, the Commission will issue an 
order designating the time and place of 
any hearing. If a hearing is held, the 
issue to be considered at such hearing 
shall be: Whether this Order should be 
sustainded. 

Dated at Bethesda, Maryland, this 20 day 
of September 1983. 

For the Nuclear Regulatory Commission. 
Richard C. DeYoung, 

Director, Office of Inspection and 
Enforcement. 

[FR Doc. 83-26141 Filed 9-23-83; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Meeting 


In accordance with the purposes of 
Sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b.), the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on 
October 13-15, 1983 in Room 1046, 1717 
H Street, NW., Washington, DC. Notice 
of this meeting was published in the 
Federal Register on August 15, 1983 and 
September 15, 1983. 

The agenda for the subject meeting 
will be as follows: 


Thursday, October 13, 1983 


8:30 a.m.-8:45 a.M.: Opening Remarks 
(Open)—The ACRS Chairman will 
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report briefly on matters of current 
interest regarding ACRS activities. 

Portions of this session may be closed 
to discuss matters related solely to the 
internal personnel rules and practices of 
the agency. 

8:45 a.m.—12:45 p.m.: Limerick 
Generating Station Units 1 and 2 
(Open)—The Committee members will 
hear and discuss reports of its 
Subcommittee and consultants who may 
be present, representatives of the NRC 
Staff, and the Applicant regarding the 
request for an operating license for this 
Station. 

Portions of this session may be closed 
as necessary to discuss Proprietary 
Information applicable to this matter. 

1:45 p.m.—3:45 p.m.: PIUS Nuclear 
Reactor Concept (Open}— 
Representatives of ASEA-ATOM will 
brief the Committee members regarding 
the process inherent ultimately safe 
reactor concept. 

3:45 p.m.—4:15 p.m.: Systems 
Interactions (Open)—The members will 
hold discussions with representatives of 
the NRC Staff regarding the status of 
staff action regarding consideration of 
systems interactions in the regulation of 
nuclear power plants. 

4:15 p.m.-6:15 p.m.: Nuclear Steam 
Generator Tube Integrity (Open)—The 
members of the Committee will hear and 
discuss reports of its Subcommittee and 
consultants who may be present and 
representives of the NRC Staff regarding 
proposed NRC generic recommedations 
regarding steam generator tube integrity 
and consideration of multiple steam 
generator tube failures in the design and 
operation of nuclear power plants. 


Friday, October 14, 1983 


8:30 a.m.—11:30 a.m.: Combustion 
Engineering Nuclear Steam Supply 
System (Open)—The committee will 
hear and discuss reports of its 
Subcommittee and consultants who may 
be present, representatives of the NRC 
Staff and Combustion Engineering, Inc., 
regarding the capability for decay heat 
removal and depressurization for 
Combustion Engineering nuclear steam 
supply systems without PORVs. 

11:30 a.m.—12:30 p.m.: Class-9 
Accidents (Open)—The members will 
hear and discuss reports by 
representatives of the NRC Staff 
regarding activities related to 
reevaluation of the NRC severe accident 
research program plan. 

1:30 p.m.—3:30 p.m.: Proposed Revision 
of 10 CFR Part 20 (Open)—The ACRS 
members will hear and discuss the 
report of its Subcommittee and 
consultants who may be present as well 
as representatives of the NRC Staff and 
other regulatory agencies regarding a 


proposed revision of 10 CFR Part 20, 
Standards for Protection Against 
Radiation. 

3:30 p.m.—5:30 p.m.: Big Rock Point 
Nuclear Plant (Open}—The members 
will hear and discuss the reports of its 
consultants who may be present, 
representatives of the NRC Staff, and 
the licensee regarding the SEP and IREP 
for this plant. 

Portions of this session may be closed 
as necessary to discuss Proprietary 
Information applicable to this facility. 

5:30 p.m.—6:30 p.m.: Diablo Canyon 
Station (Open)—The members of the 
Committee will discuss the 
appropriateness of the use of the “tau 
effect” at the Diablo Canyon Nuclear 
Station. 


Saturday, October 15, 1983 


8:30 a.m.—8:45 a.m.: Future Schedule 
(Open)— The members will discuss 
anticipated ACRS Subcommittee 
activities and proposed full Committee , 
future activities. 

. 8:45 a.m.—11:45 a.m.: ACRS Reports to 

NRC (Open/Closed)—The members will 
discuss proposed ACRS reports to NRC 

regarding matters considered during this 
meeting. 

Portions of this session will be closed 
as necessary to discuss Proprietary 
Information applicable to matters being 
discussed and material involved in an 
adjudicatory proceeding. 

11:45 a.m.—12:45 p.m.: ACRS 
Subcommittee Activity (Open)—The 
members will hear and discuss reports 
of ACRS Subcommittees regarding 
designated activities including pipe 
cracking in PWR primary coolant piping 
systems, fire protection in nuclear power 
plants, ACRS procedures, scope and 
conduct of ACRS activities, and reactor 
radiobiological effects. 

1:45 p.m.-2:15 p.m.: Appointment of 
New Members (Closed)—The members 
will discuss the qualifications of 
candidates nominated for appointment 
to the ACRS. 

2:15 p.m.—3:45 p.m.: Conclusion 
(Open)—The members will complete 
discussion of items considered during 
the meeting. 

Procedures for the conduct of and 
participation in ACRS meetings were 
published in the Federal Register on 
October 1, 1982 (47 FR 43474). 

In accordance with these procedures, 
oral or written statements may be 
presented by members of the public, 
recordings will be permitted only during 
those portions of the meeting when a 
transcript is being kept, and questions 
may be asked only by members of the 
Committee, its consultants, and Staff. 
Persons desiring to make oral 
statements should notify the ACRS 


Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Notices 


Executive Director as far in advance as 
practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
such statements. Use of still, motion 
picture and television cameras during 
this meeting may be limited to selected 
portions of the meeting as determined 
by the Chairman. Information regarding 
the time to be set aside for the purpose 
may be obtained by a telephone call to 
the ACRS Executive Director, R. F. 
Fraley, prior to the meeting. In view of 
the possibility that the schedule for 
ACRS meetings may be adjusted by the 
Chairman as necessary to facilitate the 
conduct of the meeting, persons 
planning to attend should check with the 
ACRS Executive Director if such 
rescheduling would result in major 
inconvenience. 

I have determined in accordance with 
Subsection 10{d) Pub. L. 92-463 that it is 
necessary to close portions of this 
meeting as noted above to discuss 
Proprietary Information (5 U.S.C. 
552(c)(4)), information related solely to 
the internal personnel rules and 
practices of the agency (5 U.S.C. 
552(c)(2)), information the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy (5 U.S.C. 552b{c)(6)), and 
information involved in an adjudicatory 
proceeding (5 U.S.C. 552b(c)(10)). 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted can be obtained by 
a prepaid telephone call to the ACRS 
Executive Director, Mr. Raymond F. 
Fraley (telephone 202/634-3265), 
between 8:15 a.m. and 5:00 p.m. e.d.t. 


Dated: September 19, 1983. 
John C. Hoyle, 
Advisory Committee Management Officer. 
(FR Doc. 83-26143 Filed 9-23-83; 6:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards Combined Subcommittees 
on Metal Components and Decay Heat 
Removal Systems; Meeting 


The ACRS Combined Subcommittees 
on Metal Components and Decay Heat 
Removal Systems will hold a meeting on 
October 12, 1983, Room 1046, 1717 H 
Street, NW., Washington, D.C. 

In accordance with the procedures 
outlined in the Federal Register on 
October 1, 1982 (47 FR 43474), or written 
statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
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of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittees, their 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Designated Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance. 

The agenda for subject meeting shall 
be as follows: 

Wednesday, October 12, 1983—8:30 
a.m. until the conclusion of business. 

The Subcommittee will review: (1) 
The NRC position in generic 
recommendations for steam generator 
tube integrity and (2) single and multiple 
tube ruptures in one and multiple steam 
generators. 

During the initial portion of the 
meeting, the Subcommittees, along with 
any of their consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittees will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity te present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Mr. Elpidio Igne (telephone 
202/634-1414) or Mr. Anthony Cappucci 
(202/634-3267) between 8:15 a.m. and 
5:00 p.m., e.d.t. 


Dated: September 20, 1983. 
John C. Hoyle, — 
Advisory Committee Management Officer. 
[FR Doc. 83-26144 Filed 9-23-83; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Subcommittee on Cilass-9 
Accidents; Meeting 


The ACRS Subcommittee on Class-9 
Accidents will hold a meeting on 
October 12, 1983, Room 1167 at 1717 H 
Street, NW., Washington, DC. 

In accordance with the procedures 
outlined in the Federal Register on 
October 1, 1982 (47 FR 43474), oral-or 
written statements may be presented by 
members of the public, recordings-will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 


by members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Designated Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance. 

The agenda for subject meeting shall 
be as follows: 

Wednesday, October 12, 1983—8:30 
a.m. until the conclusion of business. 

The Subcommittee will review a 
revision of the August 5, 1983 draft, 
Severe Accident Research Program 
Decision paper. This revision will 
include a more detailed description of 
the technical issues and subissues and 
the status of the correlation of these 
issues to the regulatory questions. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, will exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
its consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefore can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Mr. Gary Quittschreiber or 
Staff Engineer, Mr. Alan B. Wang 
(Telephone 202/634-3267) between 8:15 
a.m. and 5:00 p.m., e.d.t. 


Dated: September 20, 1983. 
John C. Hoyle, 
Advisory Committee Management Officer. 
(FR Doc. 83-26145 Filed 9-23-83; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards, Subcommittee on 
Extreme External Phenomena; Meeting 


The ACRS Subcommittee on Extreme 
External Phenomena will hold a meeting 
on October 12, 1983, Room 1167, 1717 H 
Street, NW, Washington, DC. 

In accordance with the procedures 
outlined in the Federal Register on 
October 1, 1982 (47 FR 43474), oral or 
written statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
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by members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the Designated Federal Employee as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. 

The entire meeting will be open to 
public attendance. 

The agenda for subject meeting shall 
be as follows: 

Wednesday, October 12, 1983—3:00 
p.m. until the conclusion of business. 

The Subcommittee will discuss the 
use of the “tau-effect” in evaluating 
seismic design margins and the seismic 
design basis for nuclear power plants 
with emphasis on its use for the Diablo 
Canyon site. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be | 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff, 
their consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman’s ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee, Dr. Richard Savio (telephone 
202/634-3267) between 8:15 a.m. and 
5:00 p.m., e.d.t. 

Dated: September 20, 1983. 

John Cc. Hoyle, 

Advisory Committee Management Officer. 
[FR Doc. 83-26146 Filed 9-23-83; 8:45 am] 

BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 20201; File No. SR-Amex-83- 
18] 


American Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 


September 20, 1983. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), (the “Act”), and Rule 
19b-4 thereunder, the American Stock 
Exchange, Inc. (“Amex”), 86 Trinity 
Place, New York, New York 10006, 
submitted on August 9, 1983 a proposed 
rule change to amend Amex’ Rule 903C 
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to provide that Amex stock index 
options series ' will expire in 
consecutive months rather than at three- 
month intervals. Notice of the proposed 
rule change together with its terms of 
substance was given by issuance of a 
Commission release (Securities 
Exchange Act Release NO. 20069, August 
11, 1983) and by publication in the 
Federal Register (48 FR 37757, August 19, 
1983).? Subsequently, Amex amended 
the proposed rule change to provide that 
only “broad-based” index options would 
be covered by the monthly expiration 
revisions.* The proposal would allow 
the Exchange to maintain up to four 
different expiration months open 
simultaneously, although the Exchange 
states in its filing that its initial intention 
is to have only three expiration months 
open at a time. Amex is also proposing 
to permit the opening of new series of 
broad-based stock index options that 
have 30 days or more remaining to 
expiration on their first day of trading; 
currently Amex does not allow a new 
series of options to open if there is less 
than 45 days remaining to expiration on 
its first day of trading. 

Amex stated in its filing that 
experience to date with the market for 
broad-based stock index options has 
indicated that trading volume tends to 
concentrate heavily in option series 
expiring in the most nearby expiration 
month; that trading in the relatively 
long-term option series accounts for only 
a small fraction of overall volume; and 
that the proposed rule change is an 
attempt to respond to the apparent 
demand for relatively short-term index 
options and the lack of appreciable 
interest in longer-term stock index 
options. In this regard, Amex stated in 
its filing that during the week of July 18, 
1983, 100 percent of Amex Index options 


‘A “series” of options is al] options contracts of 
the same class of options having the same 
expiration date, exercise price and unit of trading. 

?In addition, on July 26, 1983, the Commission 
requested comment on the concept of monthly 
expirations. See Securities Exchange Act Release 
No. 20007, July 26, 1983; 48 FR 35214, August 3, 1983 
(release noticing proposal by Chicago Board 
Options Exchange, Incorporated, (“CBOE”) to move 
CBOE’s Standard and Poor 100 index option from a 
“March” to a “February” cycle) (the “CBOE 
Release"). The CBOE has subsequently withdrawn 
this proposal and filed a proposal to allow monthly 
expirations for broad-based indices. See letter 
dated August 31, 1983, from Paul Lowenstein, CBOE, 
to Richard Chase, SEC; and File No. SR-CBOE-83- 
29, noticed in Securities Exchange Act Release No. 
20156, September 7, 1983. 

>The Amex currently lists and trades options on 
two “broad-based” indices, the Major Market Index 
(comprised of 20 diverse New York Stock Exchange 
companies) and the Amex Market Value Index 
(comprised of all the common stacks traded on the 
Amex). The Amex currently lists and trades options 
on two “narrow-based" indices, a computer 
technology and on oil and gas index. 


volume and $4 percent of Major Market 
Index volume occurred in option series 
expiring in the most nearby months, 
while the comparable percentages for 
options on Digital Equipment Corp., 
Merrill Lynch & Co. and GCA Corp. 
were 79.3 percent, 71.8 percent and 80.6 
percent, respectively. 


Comments 


Since the commencement of 
standardized options trading, the rules 
of the exchanges have provided for the 
expiration of securities options at three- 
month intervals. Because a shift to 
monthly expirations would involve a 
fairly substantial change in the terms of 
exchange-traded options, the 
Commission has sought public comment 
from a broad range of industry sources 
on both the Amex proposal and an 
earlier CBOE proposal to trade broad- 
based index options in more than one 
quarterly expiration cycle. In addition to 
publishing the proposed rule changes for 
comment, the Commission staff also 
sent letters to interested exchanges and 
a variety of brokerage firms soliciting 
comments on each proposal. In 
response, only the New York Stock 
Exchange, Inc. (“NYSE”) ‘ and Amex 
and one broker-dealer * sent comments 
regarding the issues raised by the 
proposed rule change.® In its letter, the 
NYSE acknowledged that the initial 
experience with broad-based stock 
index options has evidenced substantial 
investor interest in the nearest term 
options series. NYSE did note, however, 
that it did not believe that this trading 
interest in the near-term series was 
significantly greater than that evidenced 
in individual stock options trading.” The 
NYSE suggested that the limited 
experience to date with these new 
products is not a sufficient basis for 
making a “fundamental change in the 
structure of listed options markets.” The 
NYSE recommended that the 
Commission should await further 
developments in the markets for these 
products before approving the proposal. 
In addition, the NYSE suggested that the 


‘Letter dated August 31, 1983 from James E. Buck, 
Secretary, NYSE, to George Fitzsimmons, Secretary, 
SEC. 

5 Letter dated September 9, 1983 from Kenneth R. 
Liebler, Executive Vice President, Amex, to George 
A. Fitzsimmons, Secretary, SEC; and letter dated 
August 31, 1983, from Gerald Kuschuk, Senior Vice 
President, Options, Prudential-Bache, to George A. 
Fitzsimmons, Secretary, SEC. 

*In addition, two broker-dealers sent comments 
regarding the CBOE proposal. 

™NYSE cited statistics that showed that for the 
three-week period ending August 19, 1983, 93.9 
percent of Standard and Poor's 100 index option and 
84.7 percent of Major Market Index vouime, 
respectively, was in the near month, while 83.5 
percent and 81.4 percent of Merril! Lynch and IBM 
option volume, respectively, was in the near month. 
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proposed 30-day period for the 
introduction of new exercise prices 
would be insufficient if monthly 
expirations are allowed, and stated that 
a 15-day minimum period would be 
more consistent with any purposes that 
may be served by monthly expirations. 


Prudential-Bache in its comment letter 
suggested that monthly expirations 
might result in reduced liquidity for the 
option series in the second and third 
months out; might deprive investors of 
the ability to take longer term positions; 
and might create investor confusion by 
putting index options on different 
expirations than individual stock 
options. 

Amex stated that monthly expirations 
are a preferable alternative to 
establishing substantially similar 
products on different quarterly 
expiration cycles. In addition, Amex 
stated that it sees no economic reason to 
continue listing long-term stock index 
options in that actual trading to date has 
evidenced no desire to trade long-term 
index options, but that Amex would be 
willing to list longer term index options 
in the future if customers express an 
interest in trading them. 


Discussion 


The Commission has previously 
stated that, as a general regulatory 
matter, it believes that the 
determination of the expiration cycle of 
an option contract, including an index 
option contract, is a matter properly left 
to the business judgment of the 
exchange trading the contract.® In 
addition, investors in broad-based stock 
index options to date have evidenced a 
strong preference for option series with 
only a short period remaining until 
expiration.® Moreover, as between 
broad-based index options contracts, 
there has been a substantial shifting of 
interest among investors toward the 
particular index options contract that 
has the earliest expiring series. Thus, 
while the CBOE’s S&P 100 index options 
contract generally has attracted greater 
investor interest than Amex’ Major 
Market Index (‘MMI’) options, that 
difference has been most pronounced in 
those months in which the nearest term 


® See the CBOE Release. Although this statement 
was made in the context of CBOE’s now withdrawn 
proposal to move CBOE's Standard and Poor's 100 
index options from a March to a February cycle, the 
Commission believes that it is equally applicable in 
reviewing the instant proposed rule change. 

* See the statistics provided by Amex cited above. 
In the CBOE Release, the Commission estimated 
that the normal options volume in the near month of 
an option represents 50 to 85 percent of total 
volume, while the figure for broad-based index 
options has consistently been over 90 percent or 


higher. 
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series of the S&P 100 index options 
contract preceded the near-term MMI 
options series. Conversely, during the 
one month to date in which the MMI 
options had the nearest series, its 
trading volume drew closer to, and on 
some days, exceeded, S&P 100 index 
option trading volume. While the 
statistics provided by the NYSE 
indicate that the market differences 
between index options and certain 
individual stock options may not always 
be substantial, there has been a 
discernible tendency for investors to 
trade nearest term broad-based index 
options series in greater proportions 
than is typical of most active individual 
options. 

In light of this phenomenon, the 
Commission believes that monthly 
cycles for options on broad-based 
indices may improve the markets for 
those options. The consistent 
availability of a near-term series in the 
Amex index options should satisfy the 
vast majority of market participants 
who desire to trade index options with 
relatively little remaining time value. 
Moreover, the monthly expirations 
proposal arguably could generate 
substantial competitive benefits and 
provide market participants with the 
opportunity to choose among a number 
of near-term index options. It is 
conceivable that, if the options 
exchanges were permitted to trade 
broad-based index options only on a 
quarterly expiration cycle, exchanges 
with similar broad-based index options 
would trade them on different cycles to 
avoid head-to-head competition. This 
division of markets in fact is an almost 
certain prospect if the Commission were 
not to allow monthly expirations, since 
Amex currently trades its two broad- 
based index options on a January-April- 
July-October cycle and CBOE trades its 
two index options on a March-June- 
September-December cycle. The NYSE 
has been approved to trade its index 
contract on a February-May-August- 
November cycle. Hence, it is consistent 
with the Commission's position to 
permit free market competition to 
govern the development of non-equity 
options to permit monthly expirations 
for broad-based index options. 

The Commission agrees with the 
NYSE (and the Amex acknowledges in 
its filing) that the precise reasons for the 
preference for near-term options series 
are not yet known, nor can it now be 
predicted with certainty that this 
preference will be a permanent one. The 
Commission feels, however, that, in the 
absence of countervailing regulatory 
concerns, the Amex should be permitted 


1° See note 7, supra. 


to institute consecutive month 
expirations on its board-based index 
options contracts. 

The Commission has previously 
identified two possible regulatory 
concerns that monthly expirations might 
raise, i.e.: (i) The increase market 
fragmentation and decreased liquidity 
that might result from increasing the 
number of series outstanding due to a 
change to monthly expirations; and (ii) 
increased public investor confusion that 
might result from such a proliferation of 
index options series.'! The Amex 
proposal, because it limits the total 
number of months that may be 
outstanding to four, will not result in a 
substantially increased potential for 
proliferation of options series. Indeed, 
as a general matter, the Commission 
believes that the proposal may serve to 
reduce the potential proliferation that 
might otherwise result from the 
exchanges introduction of substantially 
similar products with different quarterly 
expiration cycles in order to maintain a 
near term series. '? 

Contrary to Prudential-Bache’s 
comments, the Commission feels that 
monthly expirations will not necessarily 
result in reduced liquidity in options 
series two or three months out. The “out 
months” in broad-based indix options 
already receive a very low percentage of 
volume vis-a-vis the nearby month; 
changing the “out” months from three 
and six to two and three, rather than 
decreasing liquidity in the two farthest 
out months, may actually increase 
liquidity in them by moving them closer 
to the nearby term, and, thus, making 
the two “out months” more attractive to 
investors who seem to prefer near term 
series. Nor would the fact that the Amex 
proposal! deprives investors of the 
ability to take longer term positions in 
the market appear significant, at this 
time, in light of the total absence of 
interest show in long-term options. If 
investors do eventually desire options 
series six or nine months out, however, 
the Commission would consider 
proposals to reintroduce such series. '* 


1! See the CBOE Release, which solicited 
comment on the possible market fragmentation and 
liquidity effects of monthly expirations. 

12In this connection, the Commission notes that 
CBOE has withdrawn its request to move its S&P 
100 index option from a March to a February cycle 
and submitted a proposal to introduce series with 
monthly expirations. See note 2, supra. 

3In this connection, the Commission notes that 
the NYSE has filed with the Commission a proposed 
rule change that would combine monthly cycles 
with additional quarterly 6 and 9 month expiration 
cycles. Notice of the NYSE proposal was given in 
Securities Exchange Act Release No. 20190, 
September 16, 1983. 
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The Commission, of course, can not 
confidently predict that monthly cycles 
will eventually prove more desirable 
than quarterly cycles. However, where 
the Amex proposal is supported by 
statistical evidence of substantial 
interest in near-term index options and 
no regulatory concerns have been 
identified, the Commission is unwilling 
to determine that Amex may not use its 
business judgment as to the most 
desirable cycle design for its index 
options. 

The Commission also finds that 
Amex’ proposal to reduce from 45 to 30 
the number of days that must remain to 
expiration upon the opening of a new 
series of broad-based stock index , 
options is appropriate and indeed 
necessary in light of the change to 
monthly expirations. Amex rules permit 
a new series to be opened when the 
market price of the underlying security 
moves substantially from the initial 
exercise prices. The present 45 day 
requirement is intended to prevent the 
introduction of options series that have 
an excessively short remaining period to 
expiration. The traditional concerns 
behind this limitation had related to 
questions about the liquidity of an 
options series which trades for the first 
time with only a very short period 
before it is scheduled to expire, and 
whether the introduction of such series 
would encourage brokers to place 
customers in options that will expire 
soon after the customer’s position is 
open. Since index options, to date, have 
evidenced a high concentration of 
trading interest in the one or two months 
before expiration, the first concern does 
not appear applicable for index options. 
Moreover, since trading interest is 
already focused on short-term options 
series, the Commission questions 
whether permitting new options series 
to open up one month before expiration 
will exacerbate the tendency to trade 
index options with relatively reduced 
periods to expiration. Finally, the 
Commission believes that rather than 
causing a proliferation of short-term, 
possibly illiquid series, a reduction to 30 
days will increase the likelihood that 
short-term broad-based stock index 
options which are at or near the money 
will be available to satisfy the existing 
demand for such series. * 

Finally, while the Commission 
believes it is appropriate to approve at 
this time proposals calling for the 
introduction of monthly expirations for 


The Commission does not feel that it is 
necessary to address at this time the NYSE's 
suggestion that this time period should be reduced 
to 15 days. 





broad-based index options, it is 
concerned that the transition to monthly 
expirations by Amex, and possibly by 
other exchanges trading index options. ** 
be as orderly as possible. '* The 
Commission recently issued a proposal 
for a phase-in program for the 
introduction of narrow-based index 
options to provide for a more orderly 
commencement of trading of those 
products. The Commission believes that 
similar benefits could be derived by 
providing a transition period for the 
introduction of monthly expiration 
cycles, both in facilitating planning and 
preparation by member firms and by 
minimizing the possibility for 
substantial investor confusion that could 
result from a sudden change. The 
Commission has determined, therefore, 
to allow monthly expirations to begin 
for options series expiring in 1984; thus, 
the effective date of this order is 
December 1, 1983.17 This will allow 
Amex at that time to add February and 
March series to its already extant 
January and April series in the MMI."® 


For these reasons, the Commission 
finds that the proposed rule change, as 
amended, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange and in 
particular the requirements of Section 6 
and the rules and regulations 
thereunder. The Commission has 
received and considered comments on 
the proposal, and finds it is desirable to 
take action immediately in order to 
provide the securities industry with the 
maximum possible notice of this change. 

It is therefore ordered, pursuant to 
Section 19{b) (2) of the Act, that the 
proposed rule change, as amended, be, 
and hereby is approved, such approval 
to be effective as of December 1, 1983. 


‘® Both CBOE and NYSE have filed proposals to 
allow monthly expirations in their options products, 
see notes 2 and 13 supra. 

‘© One of the firms commenting on the CBOE 
Release expressed particular concern about the 
rapidity of change in the index option area and the 
need for a more measured pace of expanison. See 
letter from Richard Donsky, Executive Vice 
President, Shearson/American Express, to Douglas 
Scarff, Director, Division of Market Regulation, SEC 
dated August 19, 1983. 

"Of course, the Commission would anticipate 
similarly conditioning the approval of any other 
exchanges’ proposal to allow the monthly 
expirations in their broad-based index. 

‘® While this means that Amex may initially have 
four consecutive months available in this product. 
despite its statement of contrary intention in its 
filing, this would be solely because of the pre- 
existence of the April series and this condition 
would last at most for only six weeks, i.e., until the 
January series expires. 


By the Commission. 


[FR Doc. 83-26113 Filed 9-23-83 8:45 am} 
BILLING CODE 8010-01-™ 


[Release No. 13514; 812-5612] 


E. F. Hutton & Company inc. et al.; 
Application for an Order Granting 
Exemption 


September 19, 1983. 

Notice is hereby given that Hutton 
Telephone Trust, First Tax-Free 
Exchange Series and Subsequent Series 


(“Trust”), a registered unit investment 


trust, and E. F. Hutton and Company Inc. 


(“Sponsor”) (collectively, the 
“Applicants”), One Battery Park Plaza, 
New York, New York 10004, a registered 
broker-dealer and investment adviser 
and the sole underwriter for the Trust, 
filed an application on July 26, 1983, for 
an order of the Commission, pursuant to 
Section 6(c) of the Investment Company 
Act of 1940 (“Act”), exempting 
Applicants from the provisions of 
Sections 7(c), 14{a), 17(e)(2)(C), and 
19{b) of the Act, and Rule 19b-1 
thereunder. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations made therein, which are 
summarized below, and are referred to 
the Act and rules thereunder for further 
information as to the provisions to 
which the exemptions apply. 

The Trust seeks to provide holders of 
American Telephone & Telegraph 
Company (“AT&T”), through an 
exchange of their eommon stock for 
units of the Trust, with a convenient 
method of maintaining their equity 
interests in AT&T and, after the 
implementation of the proposed plan of 
reorganization of AT&T, in AT&T and 
the regional holding companies to be 
divested by AT&T. The Sponsor, on the 
day of exchange, will deposit AT&T 
common stock to form the Trust (and 
receive a certificate for units of 
beneficial interest representing the 
entire ownership of the Trust) and will 
issue Trust units in exchange, on the 
basis of 100 units for each share of 
common stock. To obtain Trust units, 
AT&T shareholders must place their 
shares of AT&T common stock in the 
Sponsor's custody at least two business 
days prior to the exchange date. The 
Sponsor will sell 1.5% of the common 
stock prior to the exchange date and 
will retain the proceeds as a sales 
charge. The Sponsor may maintain a 
market for the units, but may cease to 
do so at any time, without notice. If the 
Sponsor fails to maintain a secondary 
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market for the units, a unitholder may 
redeem his units through the Trust's 
trustee (“Trustee”). 

Applicants request an exemption from 
the provisions of Section 7(c) of the Act 
to the extent that the Sponsor's 
acceptance of common stock shares 
prior to the exchange date may be 
considered subscriptions or 
preorganization certificates in the Trust. 
Applicants argue that, but for the Trust's 
exchange of Trust units for common 
stock shares (which must be tendered at 
least two business days prior to the 
exchange date), the Trust resembles any 
other unit investment trust relying on 
the exemption provided in Rule 14a-3. 
Applicants assert that administrative 
constraints require the Sponsor to have 
the common stock shares in its custody 
prior to the exchange date. 

Applicants request exemption from 
Section 14{a) of the Act, noting that, but 
for the definition of “eligible trust 
securities” (found in Rule 14a—3({b)), the 
Trust could rely on Rule 14a-3 without 
seeking relief from Section 14({a). 
Applicants contend that the Commission 
determined to limit the exemptive relief 
in Rule 14a-3 to unit investment trusts 
investing solely in “eligible trust 
securities” not because it had 
determined that such relief was 
inappropriate for other unit investment 
trusts, but because it lacked experience 
with other trusts. As a condition to the 
requested exemption, the Sponsor 
agrees to all conditions imposed by Rule 
14a-3. The Sponsor further agrees that 
any future sponsor will, as a condition 
to becoming a sponsor, agree to the 
same conditions. Applicants contend 
that the Trust will have a net worth, on 
the exchange date, far in excess of 
$100,000. Applicants argue that literal 
compliance with Section 14{a) is 
unnecessary for the protection of their 
unitholders. 

Applicants request an exemption from 
Section 17(e)(2)(C) to the extent 
necessary to permit the Sponsor to 
retain the sale charge it will impose for 
selling the AT&T shares to the Trust. 
Applicants recognize that the Sponsor, 
as depositor of the Trust, is an 
“affiliated person” of the Trust pursuant 
to Section 2{a)(3)(F), but they assert that 
the 1.5% sales charge on shares sold to 
the Trust is functionally equivalent to a 
sales charge on investment company 
shares. As such, Applicants assert that 
the 1.5% sales charge is lower than sales 
charges generally imposed by sponsor of 
unit investment trusts. 

Applicants request exemption from 
the provisions of Section 19{b) of the Act 
and Rule 19b-1 thereunder to permit the 
Trust to make more than one 
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distribution of capital gains in any one 
taxable year. Applicants claim that, but 
for the definition of “eligible trust 
securities” (defined in Rule 14a-3(b)), 
the Trust would not need relief from 
Section 19(b) and could rely on the 
exception granted by Rule 19b-1{c). 
Applicants state that the Trust will 
distribute capital gains only when it 
sells portfolio securities to cover 
redemptions and expenses, and to 
maintain the Trust's investment 
stability. Applicants assert that the 
circumstances under which the Trust 
will distribute captial gains are 
substantially independent of any action 
by the Sponsor and the Trustee. 
Applicants state that the Trustee will 
clearly distinguish any capital gains 
distribution from income distribution in 
its report to unitholders. Applicants 
assert that literal compliance with Rule 
19b-1 would force the Trust to retain 
any capital gains it received without 
being able to reinvest such cash in 
additional securities. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than October 14, 1983, at 5:30 p.m., do so 
by submitting a written request setting 
forth the nature of his/her interest, the 
reasons for the request, and the specific 
issues of fact or law that are disputed, to 
the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A 
copy of the request should be served 
personally or by mail upon Applicant at 
the address stated above. Proof of 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be 
filed with the request. After said date, 
an order disposing of the application 
will be issued unless the Commission 
orders a hearing upon request or upon 
its own motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-26115 Filed 9-23-83; 8:45 am) 
BILLING CODE 8010-01-M 


[File No. 7237] 


Newport Electric Corporation; 
Common Stock, No Par Value; 
Application To Withdraw From Listing 
and Registration 


September 20, 1983. 

The above named issuer has filed an 
application with the Securities and 
Exchange Commission pursuant to 
Section 12(d) of the Securities Exchange 
Act of 1934 (“Act”) and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 


the specified security from listing and 
registration on the Boston Stock 
Exchange, Inc. (“BSE”). - 

The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: 

1. The common stock of Newport 
Electric Corporation (“Company”) is 
listed and registered on the BSE. 
Pursuant to a registration statement 
filed in August 1983, the Company is 
also listed and registered on the 
American Stock Exchange (“Amex”). 
The Company has determined that the 
direct and indirect costs and expenses 
do not justify maintaining the dual 
listing of the common stock on the BSE 
and the Amex. 

2. This application relates solely to 
withdrawal of the common stock from 
listing and registration on the BSE and 
shall have no effect upon the continued 
listing of such stock on the Amex. The 
BSE has posed no objection to this 
matter. 

Any interested person may, on or 
before October 12, 1983, submit by letter 
to the Secretary of the Securities and 
Exchange Commission, Washington, 
D.C. 20549, facts bearing upon whether 
the application has been made in 
acordance with the rules of the 
Exchange and what terms, if any, should 
be imposed by the Commission for the 
protection of investors. The 
Commission, based on the information 
submitted to it, will issue an order 
granting the application after the date 
mentioned above, unless the 
Commission determines to order a 
hearing on the matter. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-26114 Filed 9-23-83; 8:45 am] 
BILLING CODE 8010-01-m 


[Release No. 20199; File No. SR-BSE-83-8] 


Filing of Proposed Rule Change by the 
Boston Stock Exchange, Inc. 


September 20, 1983. 

Pursuant to Section 19{b)(1) of the 
Securities Exchange Act of 1934 (the 
Act”), 15 U.S.C. 78s(b)(1), notice is 
hereby given that the Boston Stock 
Exchange, Inc. (“BSE”), submitted a 
proposed rule change to the Commission 
on August 8, 1983. The proposed rule 
change would amend BSE’s Rules, 
Chapter XXVIII, paragraph 2270, to 
require certain member organizations to 
use a registered securities depository for 
the confirmation, acknowledgement and 
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book-entry settlement of the following 
depository eligible transactions: (1) A 
purchase by the customer where its 
agent is to receive the securities against 
payment (“COD”); and (2) a sale by the 
customer where its agent is to deliver 
the securities against payment (“POD”). 

The proposed rule change provides for 
certain exemptions, including an 
exemption for COD/POD transactions 
between a member organization and a 
customer when the customer and its 
agent are not currently participants in a 
registered securities depository. The 
other major securities exchanges and 
the National Association of Securities 
Dealers, Inc., have adopted similar rules. 
These other rules, however, also exempt 
COD/DVP transactions when the 
member organization and its agent are 
not currently participants in a registered 
securities depository. Since the BSE 
requires its members to be participants 
of a registered securities depository, the 
BSE believes this exemption is 
unnecessary. 

The rule filing addresses the problems 
that member firms continue to 
experience, especially in periods of high 
trading volume, when processing COD 
and POD orders. According to the BSE 
the purpose of the proposed rule change 
is to help encourage prompt delivery 
and payment and reduce the costs and 
delays associated with unnecessary 
physical movement of stock certificates. 
Electronic confirmation, 
acknowledgement, and book-entry 
settlement through a registered 
securities depository will provide for 
more expeditious and efficient 
settlement of COD/POD transactions for 
parties to institutional trades and will 
thus facilitate more cost efficient 
operation during both normal and high 
volume periods. 

BSE believes the proposed rule change 
is consistent with the statutory directive 
in Section 17(A)(a)(1){A) of the Act to 
facilitate the prompt and accurate 
clearance and settlement of securities 
transactions, including the transfer of 
record ownership. By requiring most 
institutional trades to be cleared and 
settled within an automated, regulated 
depository environment, BSE’s proposed 
rule change facilitates accurate and 
efficient clearance and settlement of 
securities transactions. Accomplishing 
the various settlement tasks 
electronically within a time frame that 
parallels street-side settlement should 
reduce the opportunity for error. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
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Secretary, Securities and Exchange 
Comission, 450 Fifth Street, NW. 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Room. 

Copies of such filing also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submited within 21 days after the 
date of publication in the Federal 
Register. 

For the Commission by the Division of 
Market Regulation, pursuant-to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-26118 Filed 9-23-83; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No.20198; SR-NYSE-83-14] 


New York Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 


September 20, 1983. 


The New York Stock Exchange, Inc. 
(“NYSE”), 11 Wall Street, New York, 
New York 10005, Submitted on April 25, 
1983, copies of a proposed rule change 
Subchange pursuant to Section 19(b)(1) 
of the Securities Exchange Act of 1934 
(the “Act”) and Rule 19b-4. The proposal 
will modify NYSE Rule 420 by limiting 
the reporting requirements for capital 
borrowings to general partners and 
eliminating the need for reporting loans 
between members, allied members and 
member organizations. 

Notice of the proposed rule change 
and its substance were given in a 
Commission Release (Securities 
Exchange Act Release No. 34-20005, July 
26, 1983) published in the Federal 
Register (48 FR 35218, August 3, 1983). 

. No comments were received with 
respect to the proposal. 

The Commission finds that the 
proposal is consistent with the 
requirements of the Act and the rules 
and regulations applicable to a self- 
regulatory organization and, in 
particular, the requirements of Section 
6(b)(5) of the Act, and the rules and 
regulations thereunder. 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed ryle change 
be, and hereby is, approved. 

For the Commission; by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

{FR Doc. 83-26116 Filed 9-23-83; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 20202; File Nos. SR-NYSE-83- 
29, SR-NYSE-83-30] 


New York Stock Exchange, Inc.; Order 
Approving Proposed Rule Changes 


September 20, 1983. 

The New York Stock Exchange, Inc. 
(“NYSE”) 11 Wall Street, New York, 
New York 10005, submitted on July 29, 
1983 copies of two related proposed rule 
changes pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934 (the 
“Act”) and Rule 19b-4 thereunder. One 
would amend the NYSE Constitution to 
authorize the extension of options 
trading rights on the NYSE to persons 
and organizations who are not NYSE 
members or member organizations and 
to make NYSE and Options Clearing 
Corporation rules applicable to holders 
of NYSE options trading rights as well 
as NYSE members (File No. SR-NYSE- 
83-29). Under that proposal, full NYSE 
members would be able to transfer or 
lease options trading rights,' and the 
NYSE Board of Directors would be 
authorized to invite members of any one 
or more other securities and 
commodities exchanges to apply to the 
NYSE for one-year, free options trading 
rights.” The other proposed rule change 
would adopt forms of agreements 
governing the application of NYSE rules 
to transactions of business in NYSE- 
traded options by non-member 
organizations and individuals holding or 
exercising options trading rights (File 
No. SR-NYSE-83-30). 

Notice of the proposed rule changes 
together with the terms of substance of 
the proposed rule changes was given by 
issuance of Commission Releases 
(Securities Exchange Act Release Nos. 
20049 and 20050, August 4, 1983) and by 
publication in the Federal Register (48 
FR 36549 and 36550, August 11, 1983). 

The American Stock Exchange, Inc. 
(“Amex”) and the Chicago Board 


‘Options trading rights accruing to “annual 
members" and “electronic access members,” 
however, would not be separable from those 
memberships. 

® Members of the New York Future Exchange, Inc. 
(“NYFE"), a wholly-owned subsidiary of the NYSE, 
would be able to apply for three-year, free options 
trading rights. 
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Options Exchange, Incorporated 
(“CBOE”) submitted comment letters 
opposing the proposed rule changes.* 
CBOE stated that the provision of free 
options trading rights to non-members of 
the NYSE would represent a 
subsidization of the NYSE’s new options 
markets by NYSE’s stock market 
members and by past stock market 
profits. CBOE suggested that this would 
give the NYSE an unfair competitive 
advantage over the exchanges trading 
index options who, in order to cover 
their costs, must charge membership 
fees to non-members interested in 
obtaining access to their facilities. 

Amex, while not objecting to the 
provision of trading rights to NYFE 
members, stated that the provision for 
free one-year options trading rights to 
non-NYSE members is a “clearly 
predatory and anticompetitive” 
proposal. The Amex claims this portion 
of NYSE’s proposal represents an 
attempt to lure away market making 
expertise and capital from other 
exchanges without even covering the 
NYSE’s costs of operating its index 
option program, and suggests that entry 
to NYSE’s marketplace should be 
limited to those able to pay the costs of 
entry as determined in the marketplace 
based on true economic value. 


Discussion 


The Commission finds that the 
proposed rule change contained in File 
No. SR-NYSE-83-30, which consists of 
the agreement that must be signed by 
non-NYSE members and member 
organizations in order to be approved 
for options trading on the NYSE, is 
adequately designed to enable the NYSE 
to regulate the activities of those who 
may trade NYSE’s index options 
products. 

The Commission is unable to concur 
with the commentators’ suggestion that 
NYSE’s proposal to offer free one- to 
three-year options trading rights is 
unfair or “predatory.” First, any 
suggestion that the NYSE’s proposal 
constitutes subsidization is inherently 
speculative because it assumes that, 
were the trading rights sold, the market 
would attribute significant value to 
them. This appears particularly 
questionable, in light of the fact that the 
NYSE rule proposal would create 1,366 
transferable options trading rights 
attached to existing NYSE memberships. 
Since the index options trading facility 
can only accommodate a fraction of that 


> See letter dated August 16, 1983, from Anne 
Taylor, Secretary, CBOE, to George A. Fitzsimmons, 
Secretary, SEC; and letter dated August 31, 1983, 
from Robert J. Birnbaum, President, Amex, to 
George A. Fitzsimmons, Secretary, SEC. 
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number of traders and brokers, there 
would appear to be a more than 
adequate supply of means for 
permanent access to the NYSE stock 
index options markets. For this reason, 
it is doubtful that a substantial 
economic benefit is being conferred by 
the NYSE in making available one-year ¢ 
or (for existing NYFE members) three- 
year temporary trading privileges.* Thus, 
the NYSE proposal does not appear to 
constitute an attempt, as the 
commentators aver, to impose 
inappropriate burdens on competition 
by depriving the established options 
markets of personnel and capital by 
offering their trading professionals the 
ability to trade on the NYSE on an 
economically unsupportable basis. 
Instead, it seems intended to provide 
existing securities and commodities 
traders an opportunity for a limited 
period of time to test out the NYSE 
market to see how it compares to the 
existing markets and to determine 
whether it would be worth the 
acquisition of a permanent trading right. 
For a new entrant into a well- 
established and highly competitive 
industry, this is neither excessive nor 
improper; rather, it appears to be a 
reasonable business decision calculated 
to increase competition in the industry. 
Second, as a general matter, in 
developing a market for a new financial 
product, it may be extremely difficult, if 
not impossible, to avoid some form of 
operational subsidization. The 
Commission notes that the subsidization 
the commentators opine the NYSE 
proposal would effect has occurred to a 
degree at each exchange that has 
introduced new securities options. ® It is 


‘The strict time limitations on the trading 
privileges extended to members of other securities 
and commodities exchanges, in particular, casts 
doubt on Amex’ contentions that the NYSE proposal 
constitutes improper predation by virtue of effecting 
a “long-term” competitive advantage for the NYSE. 
The CBOE, in commenting on a related NYSE 
proposed rule change (File No. SR-NYSE-83-23), 
has contended that the NYSE intends to accomplish 
precisely that result by charging uneconomically 
low fees on index option transactions. See letter 
from Anne Taylor, Secretary, CBOE, to George A. 
Fitzsimmons, Secretary, SEC, dated August 16, 1983. 
Since the Commission has not yet received a 
transactions fee proposal from the NYSE relating to 
stock index options, it is unable to evaluate that 
contention. 

5 A recent press report indicates that one firm has 
begun to make a market in the permanent options 
trading rights, with bids starting as low as $2,000. 
See Wall Street Letter at 4, September 5, 1983. This 
suggests that one-year non-renewable trading 
privileges probably carry substantially lower 
economic value. : 

In this regard, it should be noted that, when the 
CBOE first commenced trading, it granted for 
virtually no cost permanent memberships to all 
existing and future members of the Chicago Board 
of Trade. 


the Commission’s understanding that 
CBOE and Amex still are not recovering 
the advertising and other ongoing 
overhead expenses, not to mention the 
start-up costs, of their debt options 
contracts or even their very successful 
stock index options contracts. Thus, to 
single the NYSE proposal out as an 
effort to inappropriately cross-subsidize 
the start-up of new market is to ignore 
the history of new product development. 

As discussed above, however, 
underlying the commentators’ remarks is 
an inference that, while such forms of 
subsidy may be appropriate for other 
new entrants, they are inappropriate 
when proferred by the NYSE given its 
historical dominance in the equity 
securities market. In this regard, Amex 
and CBOE each cite to the concerns 
identified along these lines in the SEC’s 
Options Study with respect to NYSE 
trading of individual stock options. As 
noted by CBOE and Amex, however, the 
Options Study discussion related to the 
NYSE’s proposal to trade options on 
individual equity securities. In that 
context, the Options Study indicated 
that the NYSE might enjoy substantial 
competitive advantages over other 
options exchanges because its options 
would be trading in close proximity with 
their underlying stocks.” The NYSE’s 
index options market, however, will not 
enjoy the type of market information or 
order routing efficiency advantages 
discussed by the Options Study.® 
Indeed, the experience of NYFE in 
trading the NYSE Composite Index 
futures contract, where NYFE has been 
a successful but certainly not dominant 
market participant, raises serious 
questions of NYSE’s ability to simply 
transfer its market power from equity 
securities to derivative instruments, at 
least index products. Thus, the 
Commission can identify no reason to 
forbid the NYSE from providing the 
same kind of temporary start-up support 
for its index options contract as the 
existing competitors in that market have 
provided their products. 

The Commission finds, therefore, that, 
rather than representing a predatory 
abuse of its market dominance in the 
stock market, this portion of the NYSE’s 
proposal is designed chiefly to help it 
establish its position as a new entrant in 


7 Report of the Special Study of the Options 
Market to the Securities and Exchange Commission, 
H. Rep. No. IFC-3, 96th Cong., 1st Sess. (Comm. 
Print 1978) (“Options Study") at 983-1027. 

In previously approving the NYSE’s proposal to 
trade stock index options, the Commission 
specifically determined that the NYSE’s entry into 
the stock index options market does not raise the 
same concerns which might be raised by NYSE 
trading of individual equity options. See Securities 
Exchange Act Release No. 19264, November 22, 
1982; 47 FR 43981, November 30, 1982. 
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the market for index options by easing 
access to its facilities. By easing access, 
the propposal furthers the purposes of 
Section 6(b)(2) of the Act, and by being 
designed ultimately to create a viable 
trading market for its new options 
product, the proposal is in the interests 
of investors and the public, in 
furtherance of Section 6(b)(5) of the Act, 
and should actually promote 
competition in the stock index options 
market, consistent with Section 6(b)(8) 
of the Act. In sum, the Commission finds 
that the arguments presented indicate at 
most that a speculative burden on 
competition will be imposed by the 
proposal and, consistent with Section 
6(b)(8), such burden as may be imposed 
is necessary and appropriate in 
furtherance of the purposes of the Act. 

The Commission also finds that the 
remainder of the proposed rule change 
contained in File No. SR-NYSE-83-29, 
which relates to options trading rights of 
NYSE members and of NYFE members, 
is consistent with the purpose of 
providing access to Exchange facilities 
and is designed to protect investors and 
the public interest.® 

For these reasons, the Commission 
finds that the proposed rule changes are 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange and, in particular, 
the requirements of Section 6 and the 
rules and regulations thereunder. 

It is therefore ordered pursuant to 
Secton 19(b)(2) of the Act, that the 
above-referenced proposed rule changes 


be, and hereby are, approved. 


By the Commission. 
George A. Fitzsimmons, 
Secretary. 
|FR Doc. 83-26117 Filed 9-23-83; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


Reporting and Recordkeeping 
Requirements Under OMB Review 


ACTION: Notice of reporting 
requirements submitted for OMB 
review. 


summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies are required to 
submit proposed reporting and 


® None of the commentators criticized these 
portions of this filing, nor did they suggest that they 
impose any burden on competition. The 
Commission finds that these portions of SR-NYSE- 
83-29 do not in fact impose a burden on 
competition. 
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recordkeeping requirements to OMB for 
review and approval, and to publish a 
notice in the Federal Register notifying 
the public that the agency has made 
such a submission. 


DATE: Comments must be received on or 
before November 1, 1983. If you 
anticipate commenting on a submission 
but find that time to prepare will prevent 
you from submitting comments 
promptly, you should advise the OMB. 
reviewer and the agency clearance 
officer of your intent as early as 
possible. 


Copies 


Copies of the proposed forms, the 
request for clearance (S.F. 83), 
supporting statement, instructions, 
transmittal letters, and other documents 
submitted to OMB for review may be 
obtained from the Agency Clearance 
Officer. Comments on the items listed 
should be submitted to the Agency 
Clearance Officer and the OMB 
Reviewer. 


FOR FURTHER INFORMATION CONTACT: 

Agency Clearance Officer: Elizabeth M. 

Zaic, Small Business Administration, 

1441 L St., NW., Room 200, Washington, 

D.C. 20416, Telephone: (202) 653-8538. 
OMB Reviewer: J. Timothy Sprehe, 

Office of Information and Regulatory 

Affairs, Office of Management and 

Budget, Room 3235, New Executive 

Office Building, Washington, D.C. 20503, 

Telephone: (202) 395-4814. 

Title: Request for Approval of Joint 
Venture Agreement 

Form No.: 

Frequency: On Occasion 

Description of Respondents: 8{a) firms 
interested in joint venture agreements 
with other firms to perform a specific 
contract 

Annual Response: 20 

Annual Burden Hours: 100 

Type of Request: New 

Title: Request for Advance Payment and 
Schedule of Advance Payment 
Requirements 

Form No.: 

Frequency: On Occasion 

Description of Respondents: 8(a) firms 
requiring financing assistance on 8(a) 
contracts 

Annual Response: 600 

Annual Burden Hours: 6,000 

Type of Request: New 

Title: Request for Business Development 
Expense 

Form No.: 

Frequency: On Occasion 

Description of Respondents: 8{a) firms 
requesting financial assistance in 
conjunction with performance of a 
specific government contract or 
requirement 


Annual Response: 150 
Annual Burden Hours: 1,500 
Type of Request: New 


Title: Notice of Change in Ownership 

Form No.: 

Frequency: On Occasion 

Description of Respondents: 8(a) firms 
undergoing a change in ownership 

Annual Response: 50 

Annual! Burden Hours: 100 

Type of Request: New 


Title: Capability Review and 
Requirements Request 

Form No.: SBA 1017 

Frequency: On Occasion 

Description of Respondents: Individuals 
and small business owners interested 
in a determination of their capability 
to participate in the 8(a) program 

Annual Response: 4,000 

Annual Burden Hours: 12,000 

Type of Request: New 

Title: Submission of Individual and 
Business Federal Tax Returns 

Form No.: 

Frequency: On Occasion 

Description of Respondents: Individuals 
and small business owners applying 
for participation in the 8(a) program 

Annual Response: 2,250 

Annual Burden Hours: 563 

Type of Request: New 

Title: Submission of Business Financial 
Statements 

Form No.: 

Frequency: On Occasion 

Description of Respondents: 8(a) firms 
currently in the 8{a) program 

Annual Response: 8,800 

Annual Burden Hours: 2,200 

Type of Request: New 

Title: Request for Eligibility 
Reconsideration 

Form No.: 

Frequency: On Occasion 

Description of Respondents: Individuals 
and small business owners 
disapproved for participation in the 
8(a) program 

Annual Response: 600 

Annual Burden Hours: 2,400 

Type of Request: New 

Title: Request for Fixed Program 
Participation Term (FPPT) Extensions 

Form No.: 

Frequency: On Occasion 

Description of Respondents: 8(a) firms 
requesting approval to extend their 
participation in the 8(a) program 

Annual Response: 300 

Annual Burden Hours: 2,400 

Type of Request: New 
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Dated: September 21, 1983. 
Elizabeth M. Zaic, 
Chief, Paperwork Management Branch, Small 
Business Administration. 
[FR Doc. 83-26201 Filed 9-23-83; 8:45 am] 
BILLING CODE 8025-01-M 


Funds, Inc.; Application for License To 
Operate as a Small Business 
investment Company (SBIC) 


[Application No. 05/05-0179] 


Notice is hereby given that an 
application has been filed with the 
Small Business Administration pursuant 
to § 107.102 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (1983)), under the name 
of Funds, Inc., 1930 George Street, 
Melrose Park, Illinois 60160 for a license 
to operate as a small business 
investment company (SBIC) under the 
provisions of the Small Business 
Investment Act of 1958, as amended (the 
Act), (15 U.S.C. et seg.) and the Rules 
and Regulations promulgated 
thereunder. 

The proposed officers, directors and 
stockholder are: 


Name, Address, and Title 

John E. Stockman, 824 Cambridge Road, 
Addison, Illinois 60101—President, Director 

William P. Altman, 147 Chestnut Street, 
Winnetka, Illinois 60093—Secretary, 
Director 

Melvyn H. Zahn, 117 Belle Avenue, Highland 
Park, Illinois 60035—Treasurer, Director 

William R. Breihan, 228 North Ashland, Park 
Ridge, Illinois 60068—General Manager 

Louis Zahn Drug Company, 1930 George 
Street, Melrose Park, Illinois 60160— 
Stockholder, 100% 


Louis Zahn Drug Company (Zahn 
Drug), a private, closely held Illinois 
corporation, is a full service distributor 
of a complete line of health care 
products. 

Zahn Drug, in order to assist its 
customers, played an instrumental role 
in establishing a cooperative 
association, the Midwest Family Drug 
Center Association (MFDCA), whose 
stated purposes are to promote and 
further the interests of independent 
retail drug stores in the Midwest. 

MFDCA maintains its principal place 
of business at 1930 George Street, 
Melrose Park, Illinois 60160. MFDCA is 
the holder of a license from Family Drug 
center, Inc., a wholly owned subsidiary 
of Zahn Drug to use and license the use 
of Family Drug Center and associated 
marks in connection with the operation 
of retail drug stores. Zahn Drug provides 
key management personnel and other 
services to MFDCA pursuant to a 
management agreement and acts as 
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MFDCA’s franchise sales representative 
in Illinois and Indiana. 

The Applicant proposes to begin 
operations with a capitalization, after 
organization expenses, of $500,000. The 
Applicant will be a source of equity 
capital and long term loan funds for 
qualified small business concerns, 
including concerns which are licensees 
of MFDCA. However, the Applicant 
anticipates that less than 50 percent of 
its portfolio financings will be to 
licensees of MFDCA. In addition, the 
Applicant may render management 
consulting services to small business 
concerns. 

Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the new 
company under their management, 
including adequate profitability and 
financial soundness in accordance with 
the Act and Regulations. 

Notice is further given that any person 
may, not later than 15 days from the 
date of publication of this Notice, submit 
written comments on the proposed SBIC 
to the Deputy Associate Administrator 
for Investment, Small Business 
Administration, 1441 “L” Street, NW., 
Washington, D.C. 20416. 

A copy of the Notice will be published 

in a newspaper of general circulation in 
Chicago, Illinois: 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: September 19, 1983. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

[FR Doc. 83-26197 Filed 9-23-83; 8:45 am] 
BILLING CODE 8025-01-M 


[Declaration of Disaster Loan Area #2103] 


Declaration of Disaster Loan Area; 
Texas 


Hidalgo County and the adjacent 
County of Cameron constitute a disaster 
area as a result of flooding, heavy rain 
and wind which occurred on July 15, 
1983. Eligible persons, firms, and 
organizations may file applications for 
loans for physical damage until the close 
of business on November 18, 1983, and 
for economic injury until the close of 
business on June 19, 1984, at the address 
below: 


Lower Rio Grande Valley District Office, 
222 E. Van Buren—Suite 500, 
Harlingen, Texas 78550 


or other locally announced locations. 


Interest rates for applicants filing for 
assistance under this declaration are as 
follows: 


omer ¢ Gnaedl organizations including 
and religious organizations) 


‘It should be noted that assistance for 
agricultural enterprises is the primary 
responsibility of the Farmers Home 
Administration as specified in Pub. L. 
96-302. 

(Catalog of federal domestic assistance 
programs nos. 59002 and 59008) 
Dated: September 19, 1983. 
Heriberto Herrera, 
Acting Administrator. 
[FR Doc. 83-26198 Filed 9-23-83; 8:45 am] 
BILLING CODE 8025-01-M 


interest Rates; Quarterly 
Determinations 


The interest rate on Section 7(a) Small 
Business Administration direct business 
loans (as amended by Pub. L. 97-35) and 
the SBA share of immediate 
participation loans is twelve and ‘three 
fourths (12-%) percent for the fiscal 
quarter beginning October 1, 1983. 

On a quarterly basis, the Small 
Business Administration also publishes 
an interest rate called the optional “peg” 
rate (13 CFR 120.3(b)(2)(iii)). This rate is 
a weighted average cost of money to the 
government for maturities similar to the 
average SBA loan. This rate may be 
used as a base rate for guaranteed 
fluctuating interest rate SBA loans. For 
the October-December quarter of 1983, 
this rate will be eleven and three-eights 
(11%) percent. 

Edwin T. Holloway, 

Associate Administrator for Finance and 
Investment. 

[FR Doc. 83-26200 Filed 9-23-83; 8:45 am] 

BILLING CODE 8025-01-M 


Region ill Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Region III Advisory 
Council, located in the geographical area 
of Pittsburgh, will hold a public meeting 
at 8:00 a.m., on Thursday, September 29, 
1983, at the University of Pittsburgh, 
Room 244 Cathedral of Learning, Fifth 
Avenue and Bigelow Boulevard, 
Pittsburgh, Pennsylvania 15260, to 
discuss such matters as may be 
presented by members, staff of the U.S. 


43755 


Small Business Administration, or 
others present. 

For further information, write or call J. 
M. Kopp, District Director, U.S. Smail 
Business Administration, 960 Penn 
Avenue, Convention Tower, 5th Floor, 
Pittsburgh, Pennsylvania 15222. (412) 
644—4306. 

Jean M. Nowak, 

Director, Office of Advisory Councils. 
September 14, 1983. 

[FR Doc. 83-26199 Filed 9-23-83; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 
[Public Notice CM-8/665] 


National Bipartisan Commission on 
Central America; Ciosed Meetings 


The National Bipartisan Commission 
on Central America will meet in closed 
sessions on Saturday, October 1 and 
Friday, October 7, 1983: The meetings 
will commence at 10 a.m. and will be 
held in Room 1105, Department of State 
Washington, D.C. 

These sessions will be closed to the 
public pursuant to section 10{d) of the 
Federal Advisory Committee Act and 5 
U.S.C. 552b (c)(1) and (c)(9). The 
disclosure of classified material and 
revelation of considerations contributing 
to policy development could adversely 
affect U.S. foreign relations and would 
substantially undermine the conduct of 
U.S. foreign policy and the ability of the 
Commission to provide advice to the 
President, the Secretary of State and the 
Congress. The October 1 session will 
continue the meeting previously 
announced for September 28-30 (48 FR 
40338), during which the political 
development of Central America and 
long-term political and diplomatic 
options of the United States will be 
discussed. The October 7 meeting will 
involve discussion of economic 
development and other issues. 

In light of the requirement that the 
Commission report to the President in 
the near future, and the consequent need 
for the Commission to continue its 
deliberations without delay, it has been 
impossible to provide earlier notice of 
the meetings or to reschedule them to a 
later date. 

Requests for further information 
should be directed to Sharon Mussomeli, 
Room 1004, Department of State. She 
may be reached by telephone on (202) 
632-7804. 
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7 
Dated: September 19, 1983. 

Harry W. Shiaudeman, 

Executive Director. 

{FR Doc. 83-26361 Filed 9-23-63; 11:41 am| 

BILLING CODE 4710-29- 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


Environmental impact Statement; 
Marengo, Perry and Daiias Counties, 
Alabama 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared for a proposed highway project 
in Marengo, Perry and Dallas Counties. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Gary N. Hamby, District Engineer, 
Federal Highway Administration, 441 
High Street, Montgomery, Alabama 
36104, Telephone (205) 832-7391. Mr. 
Ray D. Bass, Director, State of Alabama 
Highway Department, 11 South Union 


Street, Montgomery, Alabama 36130, 
Telephone (205) 832-5440. 


SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the State of 
Alabama Highway Department, will 
prepare an Environmental Impact 
Statement (EIS) for Alabama Project 
ST-122-3, F-188({ ). This proposal is the 
improvement of a fifteen-mile section of 
two lane US 80 to a modern four-lane 
facility capable of handling present and 
future traffic demands safely and 
efficiently. The proposal begins 
approximately one mile east of 
Faunsdale, Alabama city limits and 
extends easterly along US 80 to a point 
approximately six miles east of the 
Alabama 5 intersection at Browns, 
Alabama. 

Alternatives under consideration are: 
(1) Five alternate locations in the 
vicinity of Uniontown, Alabama; (2) a 
reduced facility alternative; (3) A no- 
action alternative; and (4) postponement 
of the action alternative. 

Three public involvement meetings 
have been held to solicit public input for 
the proposal. Copies of the Draft EIS 
will be sent to appropriate Federal, 
State, and local agencies, and to private 
organizations and individuals who have 
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expressed interest in the proposal. A 
public hearing will be held. Public notice 
will be given concerning the time and 
place of the hearing. The Draft EIS will 
be available for public review and 
comment at the hearing. Written 
comments have been solicited from 
Federal, State, and local agencies, 
officials, and individuals who may have 
an interest in the project. 

To ensure that the full range of issues 
related to this proposal is addressed and 
all significant issues are identified, ° 
comments are invited from all interested 
parties. Comments or questions 
concerning this proposed action and the 
EIS should be directed to FHWA at the 
address provided above. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research- 
Planning, and Construction. The provisions of 
OMB Circular No. A-95 regarding State and 
local clearinghouse review of Federal and 
federally assisted programs and projects 
apply to this program.) 

Issued on September 19, 1983. 
L. N. MacDonald, 


Division Administrator, Montgomery, 
Alabama. 

{FR Doc. 83-26098 Filed 9-23-83; 8:45 am] 
BILLING CODE 4910-22-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 


Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 


Consumer Product Safety Commission 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Commission Meeting 


TIME AND DATE: 10:am., Wednesday, 
September 28, 1983. 


LOCATION: Third Floor Hearing Room, 
1111 18th Street NW., Washington, D.C. 
status: Open to the public. 
MATTERS TO BE CONSIDERED: 
1. Toy Safety: Status Report 
The staff will brief the Commission on the 
status of revisions to a voluntary 
standard on toy safety. 
2. Spas, Hot Tubs and Wading Pools: Status 
Report 
The staff will brief the Commission on its 
current efforts to address various 
hazards associated with hot tubs, spas 
and wading pools. 
3. Policy on Election of Vice Chairman 
The Commission will consider procedures 
for electing a vice chairman. 


For a recorded message containing the 
latest agenda information: call 301-492- 
5709. 

CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda, Md. 20207; 301-492-6800. 
[S-1357-83 Filed 9-22-83; 3:16 pm} 

BILLING CODE 6355-01-M 
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DEPOSITORY INSTITUTIONS 
DEREGULATION COMMITTEE 

September 21, 1983. 

TIME AND DATE: 10 a.m., September 30, 
1983. 


PLACE: Auditorium, Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, D.C. 20230. 


STATUS: Open. 
MATTERS TO BE CONSIDERED: 


1. Removal of the Thrift Interest Rate 
Differential on Time and Savings Deposits 
Pursuant to the Garn-St Germain Act. 

2. Reduction of the Minimum Denomination 
on Deposits at Commercial Banks and 
Thrifts. 

NOTE.—The meeting will be recorded for 
the --enefit of those unable to attend. 
Cassettes will be available for listening in the 
DIDC Offices at the Department of the. 
Treasury, and copies may be purchased for 
$5.00 a cassette by calling.(505) 566-5152 or 
by writing to: Depository Institutions 
Deregulation Committee, Department of the 
Treasury, Room 1060 MT, Washington, D.C. 
20220. 


For further information about the 
DIDC and the September 30, 1983 
meeting please call (202) 566-3734. 


September 21, 1983. 

Mark G. Bender, 
Executive Secretary. 
{S-1349-83 Filed 9-22-83; 9:13 am] 
BILLING CODE 6210-01-M 
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EQUAL EMPLOYMENT CPPORTUNITY 
COMMISSION 


TIME AND DATE: 9:30 a.m. (eastern time), 
Tuesday, September 27, 1983. 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 

CHANGE IN THE MEETING: The following 
item has been added to the open portion 
of the agenda for the meeting of 
September 27. 


Freedom of Information Appeal No. 83-7- 
FOIA-141-PA, concerning a copy of 
materials in an Age File. 


A majority of the entire membership 
of the Commission determined by 
recorded note that the business of the 
Commission required this addition and 
that no earlier announcement was 
possible. 

In favor of Change: 


Cathie A. Shattuck, Vice Chairman 
Tony E. Calleges, Commissioner 
William A. Webb, Commissioner 


CONTACT PERSON FOR MORE 
INFORMATION: Treva McCall, Executive 
Secretary to the Commission, Executive 
Secretariat, at (202) 634-6748. 


Federal Register 
Vol. 48, No. 187 


Monday, September 26, 1983 


Issued: September 22, 1983. 
{S-1358-83 Filed 9-22-83; 3:40 pm] 
BILLING CODE 6570-06-M 
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FEDERAL COMMUNICATIONS COMMISSION 


Deletion of Agenda Item from 
September 22nd Open Meeting. 
September 21, 1983. 


The following item has been deleted 
at the request of the Office of the 
Chairman from the list of agenda items 
scheduled for consideration at the 
September 22, 1983 Open Meeting and 
previously listed in the Commission's 
Notice of September 15, 1983. 


Agenda, Item No., and Subject 

Video—5—Title: In the Matter of the 
establishment of further processing 
procedures in the Direct Broadcast Satellite 
(DBS) service re the applications of eight 
DBS permittees. Summary: The 
Commission will consider adopting certain 


further procedures for the processing of 
proposals for the establishment of DBS - 


systems, in view of the conclusion of the 
1983 Region 2 Administrative Radio 
Conference. 
Issued: September 21, 1983. 
William J. Tricarico, 
Secretary, Federal Communications 
Commission. 
[S-1355-83 Filed 9-22-83: 3:16 pm} 
BILLING CODE 6712-01-™ 


5 


FEDERAL COMMUNICATIONS COMMISSION 


Deletion of Agenda Item from 
September 22nd Open Meeting 
September 19, 1983. 


The following item has been deleted 
at the request of the Common Carrier 
Bureau from the list of agenda items 
scheduled for consideration at the 
September 22, 1983 Open Meeting and 
previously listed in the Commission's 
Notice of September 15, 1983. 


Agenda, Item No., and Subject 


Common carrier—2—Title: In the Matter of 
American Television Relay, Inc. Refunds 
resulting from the findings and conclusions 
in Docket No. 19609. Summary: The 
Commission will consider an order 
responding to the remand by the U.S. Court 
of Appeals of an earlier Commission 
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decision ordering refunds to certain 
customers of American Television Relay. 
William J. Tricarico, 
Secretary, Federal Communications 
Commission. 
[S-1356-83 Filed 9-22-83; 3:16 pm] 
BILLING CODE 6712-01-M 
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FEDERAL ENERGY REGULATORY 
COMMISSION 
September 21, 1983. 


TIME AND DATE: 10 a.m., September 28, 
1983. 


PLACE: Room 9306, 825 North Capitol 
Street NE., Washington, D.C. 20426. 


STATUS: Open. 
MATTERS TO BE CONSIDERED: Agenda. 


Note.—Items listed on the agenda may be 
deleted without further notice. 


CONTACT PERSON FOR MORE 
INFORMATION: Kenneth F. Plumb, 
Secretary, telephone (202) 357-8400. 

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Division of Public 
Information. 


Consent Power Agenda—777th Meeting, 
September 28, 1983, Regular Meeting (10 a.m.) 


CAP-1. Project No. 7306-000, Arnold 
Irrigation District, et al. 

CAP-2. Project No. 7096-001, Douglas Water 
Power Co. 

CAP-3. Project No. 3494-000, Noah Corp.; 
Project Nos. 3700-000 and 3682-000, 
Borough of Central City, Pennsylvania; 
Project No. 3671-000, Mitex, Inc. (formerly 
Mitchell Energy Co.) and the Borough of 
Central City, Pennsylvania; Project No. 
3900-000, Borough of Kittaning and 
Pennsylvania Renewable Resources; 
Project Nos. 3955-000, 3957-000 and 3970- 
000, Energenics Systems, Inc.; Project Nos. 
4461-001, 4463-001 and 4464-001, 
Armstrong County, Pennsylvania and A. 
Richard Marcus and Associates 

CAP-4. Project No. 2888-003, City of Redding 

CAP-5. Project Nos. 4715-000 and 003, Long 
Lake Energy Corp.; Project No. 5997-001, 
Niagara Mohawk Power Corp. 

CAP-6. Project No. 5983-000, Morgan City 
Corp.; Project No. 3542-000, Utah Hydro 
Corp.; Project No. 3757-000, City of 
Bountiful, Utah; Project No. 4923-000, 
Weber Basin Water Conservancy District 

CAP-7. Project No. 2803-001, Pennsylvania 
Hydroelectric Development Corp. 

CAP-8. Project No. 7187-000, Pankratz 
Lumber Co. 

CAP-9. Project No. 2545-004, The 
Washington Water Power Co. 

CAP-10. Docket No. EF83-4011-001, U.S. 
Secretary of Energy—Southwestern Power 
Administration 

CAP-11. Docket No. ER83-609-000, 
Southwestern Electric Power Co. 


CAP--12. Docket Nos. ER81-267-001 and 
ER81-341-003, Kentucky Utilities Co. 

CAP-13. Docket No. ER83-665-000, Kansas 
City Power & Light Co. 

CAP-14. Docket No. ER83-628-000, Kansas 
Gas & Electric Co. 

CAP-15. Docket Nos. ER80-71-000 and 004, 
Central Illinois Public Service Co. 

CAP-16. Docket Nos. ER76-304-007, ER76- 
317-000 and ER76-498-000, New England 
Power Co. 

CAP-17. Docket No. ER77-614-000 (remand), 
Union Electric Co. 

CAP-18. Omitted 

CAP-19. Docket No. EL82-3-001, City of 
Oakland, California v. Pacific Gas & 
Electric Co. 

CAP-20. Docket No. ER83-297-000, Arkansas 
Power & Light Co. 

CAP-21. Docket No. ER83-297-000, Arkansas 
Power & Light Co. 

CAP-22. Docket No. ER83-2-003, Wisconsin 
Electric Power Co. 

CAP-23. Docket No. ER82-853-002, 
Appdlachian Power Co. 

CAP-24. Docket No.,ER83-438-000, Montana 
Power Co. 

CAP-25. Docket No. ER82-481-006, Arizona 
Public Service Co. 

CAP-26. Docket No. ER82-481-007, Arizona 
Public Service Co. 

CAP-27. Docket No. ER83-73-000, New 
England Power Co. 

CAP-28. Docket No. ER83—299-002, Public 
Service Co. of New Mexico 

CAP-29. Docket Nos. ER78-414—005, 006 and 
007, Delmarva Power & Light Co. 


Consent Miscellaneous Agenda 


CAM-1. Public Service Co. of New Mexico 

CAM-2. Docket No. RM80-47-013, 
regulations implementing Section 110 of the 
Natural Gas Policy of 1978 and establishing 
policy under the Natural Gas Act 

CAM-3. Docket Nos. RM79-76-151 
(Wyoming—14) and RM79-76-152 
(Wyoming—15), high-cost gas produced 
from tight formations 

CAM-4. Docket No. RM79-76-191 
(Tennessee—1), high-cost gas produced 
from tight formations 

CAM-5. Docket No. RM79-76-193 
(Louisiana—10), high-cost gas produced 
from tight formations 

CAM-6. Docket No. RM79-76-197 
(Colorado—36), high-cost gas produced 
from tight formations 

CAM-7. Docket No. RM79-76-199 (New 
Mexico—24), high-cost gas produced from 
tight formations 

CAM-8. Docket No. GP81-34-002, State of 
Ohio, Section 103 NGPA determination, 
Charles O. Lighthizer, Marshall No. 1 Well, 
FERC No. JD79-12527, State Docket No. 
3903 

CAM-9. Omitted 

CAM-10. Docket No. RA82-23-000, Oasis 
Petroleum Corp. 


Consent Gas Agenda 


CAG-™-1. Docket No. RP73-43-012 (PGA77-2), 
Mid Louisiana Gas Co.; Docket No. CI77- 
273-000, Gulf Oil Co.; Docket No. CP77- 
352-001, Grand Bay Co. 

CAG-2. Docket Nos. TA81-2-7-000, TA82-1- 
7-000 and TA83-1-7-000, Southern Natural 
Gas Co. 


CAG-3. Docket No. RP79-23-009, Distrigas of 
Massachusetts Corp.; Docket No. RP79-24— 
007, Distrigas Corp. 

CAG~4. Docket No. RP75-79-000, Lehigh 
Portland Cement Co. v. Florida Gas 
Transmission Co.; Docket No. CP77-44-001 
(environmental phase), Abitibi Corp. v. 
Florida Gas Transmission Co. 

CAG-5. Docket No. OR83-2-001, Coastal 
States Marketing, Inc. and Coastal States 
Trading, Inc., v. Texas-New Mexico 
Pipeline Co. 

CAG-6. Docket Nos. PV80-1335-000 (1980 
Report) and PV81-1335-000 (1981 Report), 
Sohio Pipe Line Co. 

CAG-7. Docket Nos. TA82-2-61-002, TA83- 
1-61-000 and TA83-2-61-000, West Lake 
Arthur Corp. 

CAG-8. Docket Nos. TA82-2-15-000 and 
TA83-1-15-000, Mid Louisiana Gas Co. 

CAG-9. Docket Nos. TA84—1-7-000 (PGA84— 
1), Southern Natural Gas Co. 

CAG-10. Docket No. TA84-1-31-000 (PGA8&4— 
1, IPR84—1), Arkansas Louisiana Gas Co. 
CAG-11. Docket No. TA84-1-32-000 (PGA84— 

1), Colorado Interstate Gas Co. 

CAG-12. Docket No. TA84—1-33-000 (PGA84— 
1), El Paso Natural Gas Co. 

CAG-13. Docket No. TA84—1-34-000 (PGA84— 
1), Florida Gas Transmission Co. 

CAG-14. Docket No. TA84-1-37-000 (PGA84— 
1, IPR84-1), Northwest Pipeline Corp. 

CAG-15. Docket No. TA84-1-41-000 (PGA84— 
1), Southwest Gas Corp. 

CAG-16. Docket No. TA84~1-42-000 (PGA84- 
1), Transwestern Pipeline Co. 

CAG-17. Docket No. CP81-388-000, 
Northwest Alaskan Pipeline Co. 

CAG-18. Docket No. CP82-480-001, Michigan 
Wisconsin Pipe Line Co. 

CAG-19. Docket No. RP83-99-000, El Paso 
Natural Gas Co. 

CAG-20. Docket No. RP83-128-000, Pacific 
Interstate Transmission Co. 

CAG-21. Docket No. RP83-91-000, Texas Gas 
Transmission Corp. 

CAG-22. Docket No. RP83-107-001, North 
Penn Gas Co. 

CAG-23. Docket No. RP83-102-000, Robert 
Abrams, as Attorney General of the State 
of New York v. Texas Eastern 
Transmission Corp. 

CAG-24. Docket No. RP83-116-000, Colorado 
Interstate Gas Co., complainant, v. MIGC, 
Inc., respondent 

CAG-25. Docket Nos. RP82-81-000 and RP82- 
104-000, Inter-City Minnesota Pipelines, 
Ltd., Inc. 

CAG-—26. Docket No. RP75-25-000, Columbia 
Gas Transmission Corp. v. Allied Chemical 
Corp., et al. 

CAG-27. Docket No. RP82-118-000, Mid 
Louisiana Gas Co. 

CAG~28. Docket Nos. RP77-140-005, RP78- 
52-014 and RP79-22-013, Consolidated Gas 
Supply Corp. 

CAG-29. Docket No. TA83-2-47-000 (PGA82- 
2, IPR82-2), MIGC, Inc. 

CAG-30. Docket No. ST82-164-001, Seagull 
Energy Corp. 

CAG-31. Docket No. IN83-1-000, Amoco 
Production Co., et al. 

CAG-32. (a) Docket No. CI83-320-001, 
Pennzoil Oil & Gas Co., Inc.; Docket No. 
C183-321-001, Pennzoil Producing Co. (b) 
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Docket No. CI83-288-001, Shell Offshore, 
Inc. 
= Docket No. G-7004-018, Pennzoil 
0. 

Cane Docket No. CI83-163-001, Texaco 

nc. 

CAG-35. (a) Docket No. CI82-187-003, Elf 
Aquitaine, Inc.; Docket No. CI83-259-001, 
Texaco Producing Inc. (b) Docket No. 
CS83-102-003, Graham Energy, Ltd. 

CAG-36. Docket No. RI77-32-001, disputed 
zone offshore Louisiana 

CAG-37. Docket Nos. RI74-188-017 and RI75- 
21-012, Independent Oil & Gas Association 
of West Virginia 

CAG-38. FERC Gas Rate Schedule Nos. 108, 
128, 129, 139, 149, 150 and 154, Sohio 
Petroleum Co. 

CAG-39. Docket No. CP77-402-005, 
Transcontinental Gas Pipe Line Corp. 

CAG—40. Docket Nos. CP83-64-001 and 002, 
CP83-175-002 and CP83-304-001, 
Tennessee Gas Pipeline Co., a division of 
Tenneco Inc. 

CAG-41. Docket Nos. CP83-175-000 and 001, 
Tennessee Gas Pipeline Co., a division of 
Tenneco Inc. 

CAG-42. Docket Nos. CP80-408-000 and 001, 
High Island Offshore System; Docket Nos. 
CP81-166-000 and 001, U-T Offshore 
System; Docket Nos. CP81-206—000 and 001, 
Michigan Wisconsin Pipe Line Co. 

CAG-43. Docket No. CP75-302-004, Town of 
Elizabeth, Louisiana, applicant and 
Tennessee Gas Pipeline Co., a division of 
Tenneco Inc., respondent; Docket No. 
CP77-234-000, United Gas Pipe Line Co. 

CAG-—44. Docket No. CP83—264—000, 
Northwest Central Pipeline Corp. 

CAG-45. Docket No. CP82-513-002, 
Transcontinental Gas Pipe Line Corp. and 
Gasdet Pipeline System Inc. 

CAG—46. Docket No. CP83~-1-001, Montana- 
Dakota Utilities Co. 

CAG-47. Docket No. CP83-125-000, Southern 
Natural Gas Co. 

CAG-—48. Docket No. CP83-300-000, Texas 
Eastern Transmission Corp.; Docket No. 
CP83-301-000, Associated Natural Gas Co. 

CAG-—49. Docket No. CP83-278-000, Montana- 
Dakota Utilities Co. 

CAG-—50. Docket No. CP83-392-000, Northern 
Natural Gas Co., a division of Internorth, 
Inc. 

CAG-51. Docket No. CP80-394-002, 
Tennessee Gas Pipeline Co., a division of 
Tenneco Inc. 

CAG-52. Docket No. CP70-7-024, Southern 
Natural Gas Co. 

CAG-53. Docket No. CP83-359-000, 
Southwestern Gas Pipeline, Inc. 

CAG-54. Docket Nos. CP83—-400-000, CP83- 
414-000 and CP83-415-000, United Gas 
Pipe Line Co. 

CAG-—55. Docket No. CP82-355—000, Natural 
Gas Pipeline Co. of America 

CAG-56. Docket Nos. RP82-95-000 and 001, 
and RP82-123-000, Western Transmission 
Corp. 

CAG-57. Docket No. CI75-201-000, Atlantic 
Richfield Co., et al. 

CAG-58. Docket No. RP83—129-000, National 
Fuel Gas Supply Corp. 

CAG-59. Docket No. RP83-82-003, Valley 
Gas Transmission, Inc. 

CAG-60. Docket No. RP79-28-000, offshore 
construction costs of natural gas pipelines 


CAG-61. Docket No. CP81-107-000, et al., 
Boundary Gas, Inc.; Docket No. CP83-403- 
000, Consolidated Gas Supply Corp. 


Powet Agenda 

I. Licensed Project Matters 

P-1. Project No. 2729-000, Power Authority of 
the State of New York 

P-2. Project No. 77-000, Pacific Gas & Electric 
Co. , 

P-3. Project No. 5312-003 and 5312-000, J. R. 
Fegurson & Associates; Project No. 5337-00 
and 5337-001, Westfir Energy Co., Inc. 


IL. Electric Rate Matters 


ER-1. Omitted 

ER-2. Docket No. ER79-150-008, Southern 
California Edison Co. 

ER-3. Docket No. ER80-258-000, ER80-793- 
000, ER80-793-001, ER81-355-000, ER81- 
356-000 and ER81-357-000, Kansas Gas & 
Electric Co. 

ER-4. Omitted 

ER-5. Docket No. ER82-318-000, Philadelphia 
Electric Power Co., the Susquehanna 
Electric Co. and the Susquehanna Power 
Co. 

ER-6. Docket No. ER77-485-000 and ER77— 
551-000 Carolina Power & Light Co.; Docket 
No. E-9606, North Carolina Electric 
Membership Corp., Four County Electric 
Membership Corp., Electricities of North 
Carolina and Cities of Bennettsville and 
Camden, South Carolina 

ER-7. Docket No. ER80-363-000, Delmarva 
Power & Light Co. 

ER-8. Docket No. ER82-67-000, Wisconsin 
Public Service Co. 

ER-9. Docket No. EL83-11-000, Virginia 
Electric & Power Co. 

ER-10. Docket No. EF82-5031-000, Western 
Area Power Administration (Pick-Sloan 
Project) 

ER-11. Docket No. ES83-62-000, Centel Corp. 


Miscellaneous Agenda 


M-1. Docket No. RM80-40-000, filing 
requirements and procedures for the 
approval for the approval of rates of 
Federal power marketing agencies 

M-2. Docket No. RM81-41-000, sales of 
electric power to the Bonneville Power 
Administration; methodology and filing 
requirements : 

M-3. Docket No. RM81-38-001, et al., 
construction work in progress for public 
utilities 

M-4. Reserved 

M-5. Docket No. RM83-68-000, rules of 
practice and procedure: Revision of 
contested settlement procedures 

M-6. Docket No. RM76-38-000, certification 
of compliance with approved State's 
coastal zone management program in 
applications for authorization to import or 
export natural gas and certification of 
license applications, where appicable; 
Docket No. RM77-1-000, just and 
reasonable rate of return on equity for 
natural gas pipeline companies and public 
utilities; Docket No. RM79-2-00, revision in 
§ 154.38 of Title 18 of the Code of Federal 
Regulations to clarify the 36 month 
purchased gas adjustment clause cost of 
service filing requirement; Docket No. 
RM79-28-000, amendments to Part 32 of the 


Regulations under the Federal Power Act; 
regulation governing interchange energy 
transmission rates for Section 202{c) 
emergencies; Docket No. RM79-58-000, 
research, development, and demonstration 
expenses relating to rate schedules filed by 
electric utilities; Docket Ne. RM79-70-000, 
floodplain management and protection of 
wetlands; Docket No. RM79-79-000, price 
squeeze—procedural rules; Docket No. 
RM79-80--000, price squeeze—substantive 
rules; Docket No. RM80-72-~000, special 
rule under Part 270: Production costs and 
maximum lawful prices in sales under the 
Natural Gas Policy Act of 1978; Docket No. 
RM80-76-000, regulations to amend filing 
requirements for interstate pipelines 
respecting the incurrence of production, 
production-related and non-allocable costs; 
Docket No. RM80-79-000, petition for 
rulemaking determining retroactive 
collection of the maximum lawful price 
may be extended back to the date of first 
delivery under the particular contract 
pursuant to Section 503{e}{3); Docket No. 
RM82-7-000, petition for amendment of 

§ 292.303 (sales by qualifying facilities to 
supplying utility where non-generating 
utility buys all requirements from affiliated 
utility); Docket No. RM82-11-000, petition 
for rulemaking to exempt utility geothermal 
small power producers, from the Federal 
Power Act and from certain State laws and 
regualtions; Docket No. RM82-21-000, 
petition for rulemaking—take or pay 
clauses in producer/pipeline contracts; 
Docket No. RM82-29-000, petition for the 
amendment of 18 CFR 4.33 to establish a 
site owner preference in hydro permitting 
and licensing; Docket No. RM82-37-000, 
petition for rulemaking—retroactive 
collection after final determination 

(§ 273.204) 

M-7. Docket No. RM82-25-000, fees 
applicable to producer matters under the 
Natural Gas Act 

M-8. Docket No. RM83-50-000, amendments 
relating to independent producer filing 
requirements/revision of notice procedure 
for well category determinations , 

M-9. Docket No. RM82-34-000, high-cost gas 
produced from tight formations; 
recompletion tight formation gas 

M-10. (2) Docket Nos. RM80-21-000 and 001, 
regulations under Sections 110, 105 and 
106(b) of the Natural Gas Policy Act of 
1978; (b) Docket No. CP80-59-000, Montana 
Power Co. 

M-11. (a) Docket No. GP82-9-000, State of 
West Virginia, Section 103 NGPA 
Determination, Patrick Petroleum Corp., 
Jacob Daugherty No. 1 Well, FERC No. 
JD81-27387; (b) Docket No. GP82-48-000, 
State of New Mexico, Section 103 NGPA 
Determination, Warren Petroleum Co. (a 
Division of Gulf Oii Corp.), Mark Well No. 
8, FERC Docket No. JD79-16337; (c) Docket 
No. GP83—12-000, Kansas Corp. 
Commission, Continental Energy Co., 
Section 103 NGPA Determination, Stanley 
No. 1 Well, JD81-01760 

M-12. Docket No. CP82-56-000, Amoco 
Production Co. 
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Gas Agenda 
I. Pipeline Rate Matters 


RP-1. Docket No. TA80-2-21-002 (PGA80-3), 
Columbia Gas Transmission Corp. and 
Columbia LNG Corp.; Docket No. TA80-2- 
22-003 (PGA80-5) (IPR80-3) (LFUT80-2) 
and (RD&D80-2), Consolidated Gas Supply 
Corp. and Consolidated System LNG Co.; 
Docket No. RP80-136-000, Southern 
Natural Gas Co.; Docket No. RP80-129-000, 
State of Ohio, ex rel. William J. Brown, 
Attorney General 

RP-2. {a) Docket Nos. TA81-1-21-001 and 
TA81-2-21-001, Columbia Gas 
Transmission Corp.; (b) Docket No. RP82- 
1139-003, Columbia Gulf Transmission Co.; 
Docket No. RP82-120-006, Columbia Gas 
Transmission Corp. 

RP-3. Docket Nos. RP77-62-018, RP80-97-013, 
RP81-54-002, RP82-10-003 and RP82-12- 
004, Tennessee Gas Pipeline Co., a Division 
of Tenneco, Inc. 

RP-4. Docket Nos. RP80—2-000 (Part I), RP8o- 
2-005 (Part II), RP83-24-004, Alabama- 
Tennessee Natural Gas Co. 

RP-5. Docket No. RP83-95-000, Gas Research 
Institute 

RP-6. Omitted 

RP-7. Docket Nos. RP82-80-010, CP82-542- 
006, TA81-2-48-000, TA82-1-48-000, TA8&2- 
2-48-000 and TA83—1—48-000, Michigan 
Wisconsin Pipe Line Co. 

RP-8. Docket Nos. RP81-25-000, RP81-69-000, 
RP82-46-000 and RP83-54—000, South 
Georgia Natural Gas Co. 

RP-9. Docket Nos. TA81-2-33-000, TA82-1- 
33-000 (unpaid accruals), TA82-2-33-000 
(upaid accruals) and TA83-1-33-000 
(unpaid accruals), El Paso Natural Gas Co. 


Il. Producer Matters 

CI-1. Docket No. CI83-269-000, Tenneco Oil 
Co., Houston Oil & Minerals Corp., 
Tenneco Exploration, Ltd., Tenneco 
Exploration II, Ltd. and Tinco, Ltd. 


Ill. Pipeline Certificate Matters 


CP-1. Docket No. CP83-410-000, 
Consolidated Gas Supply Corp.; Docket No. 
CP83—-466-000, National Fuel Gas Supply 
Corp. 

CP-2. Omitted. 

Kenneth: F. Plumb, 

Secretary. 

[S-1359-83 Filed 9-22-83; 3:54 pm] 

BILLING CODE 6717-01-M 
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FEDERAL MARITIME COMMISSION 


TIME AND DATE: 3 p.m., September 21, 
1983. 


PLACE: Chairman's Conference Room, 
1100 L Street NW., Washington, D.C. 
20573. 

STATUS: Closed. 


MATTER TO BE CONSIDERED: Fifty-Mile 
Container Rules. 


CONTACT PERSON FOR MORE 
INFORMATION: Francis C. Hurney, 
Secretary (202) 523-5725. 

[S-6730-83 Filed 9-22-83; 3:58 pm] 

BILLING CODE 6730-01-M 


FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

September 21, 1983. 

TIME AND DATE: 11 a.m., Wednesday, 
September 28, 1983. 

PLACE: Room 600, 1730 K Street NW., 
Washington, D.C. 

STATUS: Open. 

MATTER TO BE CONSIDERED: The 
Commission will consider and act upon 
the following: 


1. Mathies Coal Company, Docket Nos. 
PENN 82-3-R and PENN 82-15. (Issues 
include whether a violation of 30 CFR 
75.1403, which deals with the safe 
transportation of miners and materials, was 
“significant and substantial” within the 
meaning of the Mine Act.) 


CONTACT PERSON FOR MORE 
INFORMATION: Jean Ellen (202) 653-5632. 
[S—1352-83-Filed 9-22-83; 10:42 am] 

Billing Code 6735-01-M 


FEDERAL RESERVE SYSTEM 

“FEDERAL REGISTER” CITATION OF 

PREVIOUS ANNOUNCEMENT: Notice 

forwarded to Federal Register on 

September 20, 1983. 

PREVIOUSLY ANNOUNCED TIME AND DATE 

OF THE MEETING: 10 a.m., Wednesday, 

September 28, 1983. 

CHANGES IN THE MEETING: The above 

open meeting has been cancelled and 

rescheduled for 10 a.m., Friday, 

September 30, 1983. 

CONTACT PERSON FOR MORE 

INFORMATION: Mr. Joseph R. Coyne, 

Assistant to the Board (202) 462-3204. 
Dated: September 22, 1983. 

James McAfee, 

Associate Secretary of the Board. 

[S-1350-83 Filed 9-22-83; 10:40 am] 

BILLING CODE 6210-01-M 
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FEDERAL RESERVE SYSTEM 

TIME AND DATE: 10 a.m., Friday, 
September 30, 1983. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, D.C. 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: The 
following matters had originally been 


scheduled for an open meeting on 
September 28, 1983. 


Summary Agenda: Because of its 
routine nature, no substantive 
discussion of the following item is 
anticipated. This matter will be voted on 
without discussion unless a member of 
the Board requests that the item be 
moved to the discussion agenda. 

1. Technical changes to Regulation Q 
(Interest on Deposits) to conform with actions 
taken by the Depository Institutions 
Deregulation Committee. 


Discussion Agenda: 


2. Consideration under Regulation D 
(Reserve Requirements of Depository 
Institutions) of the reserve ratio for 
nonpersonal time deposits and the minimum 
maturity or required notice period for all time 
deposits, in light of actions of the Depository 
Institutions Deregulation Committee effective 
October 1, 1983. 

3. Any items carried forward from a 
previously announced meeting. 

Note.—This meeting will be recorded for 
the benefit of those unable to attend. 
Cassettes will be available for listening in the 
Board's Freedom of Information Office, and 
copies may be ordered for $5 per cassette by 
calling (202) 452-3684 or by writing to: 
Freedom of Information Office, Board of 
Governors of the Federal Reserve System, 
Washington, D.C. 20551. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board, (202) 452-3204. 


Dated: September 22, 1983. 
James McAfee, 
Associate Secretary of the Board. 
[S—1351-83 Filed 9-22-83; 10:40 am] 
BILLING CODE 6210-01-M 
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FEDERAL RESERVE SYSTEM 
(Board of Governors) 


TIME AND DATE: Approximately 10:30 
a.m., Friday, September 30, 1983, 
following a recess at the conclusion of 
the open meeting. 


PLACE: 20th Street and Constitution 
Avenue, NW., Washington, D.C. 20551. 


STATus: Closed. 
MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board (202) 452-3204. 
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Dated: September 22, 1983. 
James McAfee, 
Associate Secretary of the Board. 
|S-1354-83 Filed 9-22-83; 3:08 pm] 
BILLING CODE 6210-01-m 
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POSTAL SERVICE 
(Board of Governors) 

The Board of Governors of the United 
States Postal Service, pursuant to its 
Bylaws (39 CFR 7.5) and the 
Government in the Sunshine Act (5 
U.S.C. Section 552b), hereby gives notice 
that it intends to hold meetings at 1 p.m. 
on Monday, October 3, 1983, in 
Washington, D.C., and at 8:30 a.m. on 
Tuesday, October 4, in the Benjamin 
Franklin Room, 11th floor, Postal Service 
Headquarters, 475 L'Enfant Plaza, SW, 
Washington, D.C. As indicated in the 
following paragraph, the October 3 
meeting is closed to public observation. 
The October 4 meeting is open to the 
public. The Board expects to discuss the 
matters stated in the agenda which is 
set forth below. Requests for the 
information about the meetings should 
be addressed to the Secretary of the 
Board, David F. Harris, at (202) 245- 
3734. 


At its meeting on September 7, 1983, 
the Board voted in accordance with the 
provisions of the Government in the 
Sunshine Act to close to public 
observation its meeting scheduled for 
October 3. (See 48 FR 41846, September 
19, 1983.) The agenda items of the 
meeting to be closed concern strategic 
planning in regard to: (1) Collective 
bargaining, and (2) possible future rate 
adjustments, in addition to 
consideration of Postal Rate 
Commission Recommended Decisions 
on third-class bulk rates for nonprofit 
mail (Docket R80-1) and ZIP + 4 
(Docket MC83-2). 


Agenda 
Monday Session, October 3 (Closed): 


1:00 p.m.: 

1. Consideration of Postal Rate 
Commission Recommended Decisions of 
August 26, 1983, on third-class bulk rates 
for nonprofit mail (Docket R80-1). 

2. Strategic Planning: 

a. Discussion of possible future rate 
adjustments. 

b. Discussion of strategies in collective 
bargaining negotiations. 

3. Consideration of anticipated Postal Rate 
Commission Recommended Decision on 
ZIP + 4 mail (Docket MC83-2). 


Tuesday Session, October 4 (Open): 


8:30 a.m.: 

1. Minutes of the Previous Meeting, 
September 7-8, 1983. 

2. Remarks of the Postmaster General. (In 
keeping with its consistent practice, the 
Board's agenda provides this opportunity 
for the Postmaster General to inform the 
Members of miscellaneous current 
developments concerning the Postal 
Service. Nothing that requires a decision 
by the Board is brought up under this 
item.) 

. Consideration of a proposed rulemaking 

, Tegarding deposit of E-COM messages in 
Serving Post Offices (SPOs). 

. Review of Capital Investment Program. 
(Annually the Board considers approval 
of Postal Service capital investment 

_ plans, in accordance with section 3.4(f) 
of the Bylaws. Mr. Biglin, Senior 
Assistant Postmaster General, 
Administration Group, will present the 
Postal Service's capital investment 
program.) 

5. Determination of dates and sites for 
Board of Governors meeting in 1964. 

6. Consideration of a Tentative Agenda for 
the October 31-November 1, 1983, 
meeting of the Board in New York City. 

David F. Harris, 
Secretary. 
{S-1353-83 Filed 9-22-83; 11:53 am] 
BILLING CODE 7710-12-™ 
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DEPARTMENT OF ENERGY 
48 CFR Ch. 9 


Acquisition Regulations 


AGENCY: Department of Energy. 
ACTION: Proposed rule. 


SUMMARY: The Department of Energy 
(DOE) proposes to issue a new rule to be 
known as the Department of Energy 
Acquisition Regulation (DEAR). This 
new rule would be codified as Chapter 9 
of Title 48 of the Code of Federal 
Regulations. The purpose of the DEAR is 
to implement and supplement the 
Federal Acquisition Regulation (FAR) 
which has been separately promulgated 
by the General Services Administration, 
Department of Defense, and National 
Aeronautics and Space Administration 
as Chapter 1 of Title 48 of the Code of 
Federal Regulations. The FAR was 
published in the September 19, 1983 
issue of the Federal Register. The FAR is 
being promulgated as the uniform, 
simplified, acquisition regulation called 
for by Executive Order 12352, Federal 
Procurement Reforms. 

The FAR will supersede the Defense 
Acquisition Regulation, the Federal 
Procurement Regulations, and the 
National Aeronautics and Space 
Administration Procurement Regulation. 
Civilian agency implementations of the 
Federal Procurement Regulations will 
become obsolete as a result of the 
promulgation of the FAR. For this 
reason, the Department of Energy 
Procurement Regulations (DOE-PR), 
codified at Chapter 9 of Title 41 of the 
Code of Federal Regulations, will be 
cancelled upon the effective date of the 
final rule expected to result from this 
proposal. 

The intended effect of the FAR is to 
simplify the Federal procurement 
process by adopting a uniform 
regulation for all agencies. The uniform 
regulation will eliminate the confusion 
caused contractors by differing policies 
among the various Federal agencies. The 
intended effect of the DEAR is to 
implement the FAR where required and 
to supplement the FAR in areas where 
there is no FAR coverage of policies 
unique to DOE. 


DATE: Written comments should be 
submitted not later than November 25, 
1983, to be considered. 


ADDRESS: Comments should be 
addressed to: Procurement Policy 
Branch, DOE, Attn: R. Langston, MA- 
241.1, 1000 Independence Ave., SW., 
Washington, D.C. 20585. 


FOR FURTHER INFORMATION CONTACT: 
Richard Langston, Procurement Policy 

Branch (MA-241.1), Procurement and 

Assistance Management, Department 

of Energy, (202) 252-8188 
Robert L. Forst, Office of General 

Counsel, AGC for Procurement and 

Financial Incentives (GC44), 

Department of Energy, (202) 252-1526 
SUPPLEMENTARY INFORMATION: 

I. Background 
II. Procedural Requirements 

A. Executive Order 12291 

B. Regulatory Flexibility Act 

C. Paperwork Reduction Act 

D. National Environmental Policy Act 
Ill. Public Comments 
I. Background 

The policies and procedures of the 
Federal government rega: ding the 
procurement of supplies and services 
have been developed in a largely 
independent fashion. Many statutes 
bearing on Federal contracting have 
been directed toward specific agencies. 
Federal agencies have traditionally 
developed their own contracting 
procedures with limited attention to 
uniformity among agencies. The result of 
this is a system of procurement policies 
which vary from agency to agency and 
cause confusion within the contracting 
community. As long ago as 1972, the 
Commission on Government 
Procurement recommended that there be 
a standard Government-wide 
procurement regulatory system. The 
Office of Federal Procurement Policy, 
created in 1974, has worked with the 
agencies and the public to create a 
uniform procurement regulation to be 
known as the Federal Acquisition 
Regulation (FAR). 

The FAR is to be codified as Chapter 1 
of Title 48 of the Code of Federal 
Regulations with a scheduled effective 
date of April 1, 1984. The FAR was 
published in the September 19, 1983 
edition of the Federal Register. 

Because of differing statutory 
authorities among Federal agencies and 
because as a practical matter the FAR 
cannot contain all the procedural details 
of how to implement a particular policy, 
the FAR authorizes the agencies to issue 
implementing regulations. The 
regulation being proposed here 
represents the Department's necessary 
implementation and supplementation of 
the FAR. 

Generally, this proposed rule does not 
establish new policy. To a large extent, 
it is the result of reformating the existing 
DOE Procurement Regulations, Chapter 
9 of Title 41 of the Code of Federal 
Regulations; deleting old portions which 
would duplicate new FAR coverage of 
subject matter not previously contained 
in Federal Procurement Regulations, 


Chapter 1 of Title 41 of the Code of 
Federal Regulations; and inserting 
necessary Departmental procedures at 
those places the FAR requires agency 
implementation. 

The following coverage, however, is 
new or significantly revised. As Subpart 
909.4, Debarment, Suspension, and 
Ineligibility, the Department has deleted 
its existing rules regarding debarment 
and suspension. Instead of having 
coverage in the DEAR, coverage will be 
provided on this topic for assistance 
recipients as well as contractors at Part 
1035 of Title 10 of the Code of Federal 
Regulations. At Subpart 915.4, 
“Solicitation and Receipt of Proposals 
and Quotations,” the Department allows 
individual contracting activities within 
DOE to establish systems whereby 
organizations frequently doing business 
with them can annually submit a 
number of different kinds of 
representations and certifications and 
thereby eliminate the waste and 
duplication of submitting these items 
with each bid or propdésal submitted. 

At Part 950, Extraordinary 
Contractual Actions, responsibilities for 
processing claims under Pub. L. 85-804 
have been reassigned. A new part 972 
entitled “Foreign Ownership, Control, or 
Influence of DOE Contractors” has been 
included. This part proposes to add new 
solicitation provisions and contract 
clauses designed to indicate whether 
certain DOE offerors/bidders or 
contractors are owned, controlled, or 
influenced by foreign individuals, 
governments, or organizations and 
whether that influence may threaten 
national security. Although this part is 
not presently in the DOE Procurement 
Regulations, it was published in the 
Federal Register as a notice of proposed 
rulemaking on July 28, 1983 at 48 FR 
34396. 

A new clause entitled, “Uniform 
Reporting System Clause,” has been 
added at 952.212-72. This clause merely 
formalizes the use of the Reporting 
Requirements Checklist which has been 
standard practice in DOE contracts for 
several years. 

Since the FAR is to be the uniform 
Government-wide acquisition 
regulation, reviewers of this proposed 
rule must remember that lack of 
coverage of a particular topic in the 
DEAR means that the Department 
accepts the FAR coverage of the topic 
without need for further implementation. 
GSA is preparing an FPR to FAR cross- 
reference which may be of use to 
reviewers. Details regarding this matter 
should be obtained from the September 
19, 1983 GSA notice. 
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Il. Procedural Requirements 
A. Executive Order 12291 


In accordance with the memorandum 
from David Stockman, Director, Office 
of Management and Budget to Donald 
Sowle, Administrator, Office of Federal 
Procurement Policy, and Christopher 
DeMuth, Administrator, Information and 
Regulatory Affairs, dated October 4, 
1982, this propesed rule is exempt from 
the provisions of Executive Order 12291. 
The application of this exemption to this 
proposed rule has been agreed to by the 
Office of Management and Budget. 


B. Regulatory Flexibility Act 


This proposed rule was reviewed 
under the Regulatory Flexibility Act of 
1980, Pub. L. 96-354, which requires 
preparation of a regulatory flexibility 
analysis for any rule which is likely to 
have a significant economic impact on a 
substantial number of small entities. 
DOE certifies that this proposed rule 
will not have a significant economic 
impact on a substantial number of small 
entities and, therefore, no regulatory 
flexibility analysis has been prepared. 


C. Paperwork Reduction Act 


The information collection and 
recordkeeping requirements that are 
imposed on the public by this proposed 
rulemaking have been cleared by the 
Office of Management and Budget, 
OMB, in accordance with Section 
3504(h) of the Paperwork Reduction Act 
of 1980, 44 USC 3501, et seq. 


D. National Environmental Policy Act 


DOE has concluded that promulgation 
of this rule would not represent a major 
Federal action having significant impact 
on the human environment under the 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 432 et seq. 
1976), the Council on Environmental 
Quality Regulations (40 CFR Parts 1500- 
1508), and the DOE guidelines (10 CFR 
Part 1020), and therefore does not 
require an environmental impact 
statement or an environmental 
assessment pursuant to NEPA. 


Ill. Public Comments 


Interested persons are invited to 
participate in this rulemaking by 
submitting data, views, or arguments 
with respect to the proposed DEAR set 
forth in this notice. Comments should be 
submitted to the address indicated in 
the “ADDRESS” section of this notice. 
All comments received will be available 
for public inspection in the DOE 
Reading Room, RM 1E-190, Forrestal 
Building, 1000 Independence Ave., SW., 
Washington, D.C. 20585, between the 
hours of 8 a.m. and 4 p.m., Monday 


through Friday, except Federal holidays. 
All written comments received by 
November 25, 1983, will be fully 
considered prior to publication of the 
proposed amendment as a final rule. 
Any information you consider to be 
confidential must be sc indentified and 
submitted in writing, one copy only. 
DOE reserves the right to determine the 
confidential status of the information 
and to treat it according to our 
determination. 

Comments on the collection of 
information requirements contained in 
the proposed rule should be submitted 
to the Office of Management and 
Budget, Office of Information and 
Regulatory Affairs, Attn: Mr. Jefferson B. 
Hill, Desk Officer for the Department of 
Energy, Washington, D.C. 20503. 

The Department has concluded that 
this proposed rule does not involve a 
substantial issue of fact or law and that 
the proposed rule should not have a 
substantial impact on the nation’s 
economy or large numbers of individuals 
or businesses. Therefore, pursuant to 
Pub. L. 95-91, the DOE Organization 
Act, the Department does not plan to 
hold a public hearing on this proposed 
rule. Interested persons are invited to 
participate in this rulemaking by 
submitting in writing, any data, views, 
or arguments with respect to the 
proposals set forth in this notice. 


List of Subjects in 48 CFR Chapter 9 


Government procurement, DOE 
acquisition regulations. 

For the reasons set out in the 
preamble, Chapter 9 of Title 48 of the 
Code of Federal Regulations is proposed 
as set forth below. 

Issued in Washington, D.C., September 7, 
1983. 

Hilary J. Rauch, 


Director, Procurement and Assistance 
Management Directorate. 


DEPARTMENT OF ENERGY 
ACQUISITION REGULATION 


Title 48 Chapter 9 Code of Federal 
Regulations 


Table of Contents 
Part and Title 


901—General 

902—Definitions of words and terms 

903—Improper Business Practices and 
Personal Conflicts of Interest 

904—Administrative Matters 

905—Publicizing Contract Actions 

906—[Reserved] (as is FAR) 

907—Acquisition Pianning 

908—Required Sources of Supplies and 
Services 

909—Contracting Qualifications 
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910—Specifications, Standards, and 
Other Product Descriptions 

911—{Reserved] (Refer to FAR for 
Acquisition and Distribution of 
Commercial Products) 

912—Contract Delivery or Performance 

913—Small Purchase 

914—Procurement by Formal 
Advertising 

915—Contracting by Negotiation 

916—Type of Contracts 

917—Special Contracting Methods 

918—{Reserved] (as is FAR) 

919—Small Business and Small 
Disadvantaged Business Concerns 

920—Labor Surplus Concerns 

921—{Reserved] (as is FAR) 

922—Labor 

923—Environment, Conservation, and 
Occupational Safety. 

924—Protection of Privacy and Freedom 
of Information 

925—Foreign Acquisition 

926—{Reserved] (as is FAR) 

927—Patents, Data, and Copyrights- 

928—Bonds and Insurance 

929—{Reserved] (Refer to FAR for 
Taxes) 

930—Cost Accounting Standards 

931—Contract Cost Principles and 
Procedures 

932—Contract Financing 

933—Disputes and Appeals 

934—Major System Acquisition 

935—Research and Development 
Contracting 

936—Construction and Architect- 
Engineer Contracts 

937—Service Contracting 

938—[Reserved] (Refer to FAR for 
Federal Supply Schedule Contracung) 

939—[Reserved] (Refer To FAR for 
Management, Acquisition, and Use of 
Information Resources) 

940—[Reserved] (as is FAR) 

941—{Reserved] (as is FAR) 

942—Contract Administration 

943—[Reserved] (Refer to FAR for 
Contract Modifications) 

944—Subcontracting Policies and 
Procedures 

945—Government Property 

946—[Reserved] (Refer to FAR for 
Quality Assurance) 

947—Transportation 

948—[Reserved] (Refer to FAR for Value 
Engineering) 

949—Termination of Contract 

950—Extraordinary Contractural 
Actions 

951—Use of Government Sources by 
Contractors 

952—Solicitation Provisions and 
Contract Clauses 

953—Forms 

970—DOE Management and Operating 
Contracts 
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971—Headquarter’s Review and 
Approval of Contract Actions 

972—Foreign Ownership, Control, or 
Influence Over Contractors 


Authority: Section 644 of the 
Department of Energy Organization Act, 
Pub. L. 95-91 (42 U.S.C. 7254); and 
section 148 of the Atomic Energy Act of 
1954, as amended (42 U.S.C. 2168). 


PART 901—GENERAL 
Subpart 901.1—Purpose, Authority, 
issuance 


901.100 Scope of subpart. 

901.101 Purpose. 

901.102 Authority. 

901.103 Applicability. 

901.103-70 Exclusions. 

901.104 Issuance. 

901.104-1 Publication and code arrangement. 

901.104-2 Arrangement of regulations. 

901.104-3 Copies. 

901.104—-70 Reservation of DEAR parts or 
subparts. 


Subpart 901.2—Administration 


901.200 Scope of subpart. 
901.201-1 The two councils. 


Subpart 901.3—Agency Acquisition 
Regulations 


901.301 Policy. 

901.301-70 Acquisition Letters. 

901.301-71 Amendment of regulation. 

901.301-72 Other issuances related to 
acquisition. 

901.303 Codification and public participation. 


Subpart 901.4—Deviations 
901.402 Policy. 

901.403 Individual deviations. 
901.404 Class deviations. 


Subpart 901.5—Agency and Public 
Participation 
901.570 Rulemaking. 


Subpart 901.6—Contracting Authority and 

Responsibilities 

901.601 General. 

901.601-70 Responsibility of the Head of the 
Contracting Activity. 

901.603 Selection, Appointment and 
termination of appointment. 

901.603-1 General. 

901.603-70 Modification of appointment. 

901.603-71 Ratification of unauthorized 
contract awards. 

901.603-72 Responsibility of other 
Government personnel. 

901.603-73 Contracting officer's 
representatives. 


Subpart 901.1—Regulation System 


901.100 Scope of subpart. 


This subpart sets forth introductory 
information pertaining to the 
Department of Energy Acquisition 
Regulation, referred to as the DEAR. 
This subpart explains the relationship of 
the DEAR to’the Federal Acquisition 
Regulation (FAR) and explains the 


DEAR’s purpose, authority, 
applicability, exclusions, and issuance. 


901.101 Purpose. 


(a) This subpart establishes Chapter 9, 
the Department of Energy Acquisition 
Regulation, within Title 48, the Federal 
Acquisition Regulation System, of the 
Code of Federal Regulations. 

(b) The purpose of the DEAR is to 
implement the FAR, where further 
impiementation is needed, and to 
supplement the FAR when coverage is 
needed for subject matter not covered in 
the FAR. The DEAR is not by itself a 
complete document as it must be used in 
conjunction with the FAR. 


901.102 Authority. 


The DEAR and amendments thereto 
are issued by the Procurement Executive 
pursuant to a delegation from the 
Secretary in accordance with the 
authority of Section 644 of the 
Department of Energy Organization Act 
of 1977 (Pub. L. 95-91), the Federal 
Property and Administrative Services 
Act of 1949, as amended, and other 
applicable law. 


901.103 Applicability. 


The FAR and DEAR apply to all DOE 
acquisitions of supplies and services 
which obligate appropriated funds 
unless otherwise specified in this 
regulation. These regulations shall be 
used as guides to the maximum extent 
feasible for acquisitions using non- 
appropriated funds. 


901.103-70 Exclusions. 


Certain DOE policies and procedures 
which might otherwise come within the 
scope of this regulation may be 
excluded from the DEAR where there is 
appropriate justification, such as: 

(a) Subject matter which bears a 
security classification (See FAR 4.402). 

(b) Subject matter which deals with 
assistance programs where the award 
instruments are other than acquisition 
contracts. Financial assistance policies 
are codified separately at Part 600 of 
Title 10 of the Code of Federal 
Regulations. 

(c) Subject matter which deals with 
the Department's sales programs. These 
matters are codified separately at 
various parts of Title 10 of the Code of 
Federal Regulations. 

(d) Subject matter which is procedural 
in nature and which is internal to the 
operation of the Department. These 
matters are contained in the DOE 
Directives System. 

(e) Instructional or training material 
that more fully explains matters covered 
in the FAR and DEAR. 


Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


901.104 Issuance. 


901.104-1 Publication and code 
arrangement. 

(a) The DEAR and its subsequent 
changes are published in (1) daily issues 
of the Federal Register, (2) cumulative 
form in the Code of Federal Regulations, 
and (3) a separate loose-leaf edition. 

(b) The DEAR is issued as Chapter 9 
of Title 48 of the Code of Federal 
Regulations. 


901.104-2 Arrangement of regulations. 


(a) General. The DEAR is divided into 
the same parts, subparts, sections, 
subsections and paragraphs as is the 
FAR. However, when the FAR coverage 
is adequate by itself, there will be no 
corresponding DEAR part, subpart, etc. 

(b) Numbering. Where the DEAR 
implements the FAR, the implementing 
part, subpart, section or subsection of 
the DEAR will be numbered and 
captioned, to the extent feasible, the 
same as the FAR part, subpart, section 
or subsection being implemented except 
that the implementation will be 
preceded with a 9 or a 90 such that there 
will always be three numbers to the left 
of the first decimal. For example, the 
DEAR implementation of FAR 1.104-1 is 
shown as 901.1041 and the DEAR 
implementation of FAR 24.1 is shown as 
924.1. Material which supplements the 
FAR will be assigned the numbers 70 
and up. For example, by statute, DOE 
requires a more comprehensive 
organizational conflict of interest review 
than is contemplated by FAR 9.5. This 
supplementary material is identified as 
909.570. 

(c) References and citations, 

(2) This regulation may be referred to 
as the Department of Energy Acquisition 
Regulation or the DEAR. 

(3) References to FAR materials 
within this regulation will include FAR 
and the identifying number, for example, 
FAR 1.104—2(c)(3). References to DEAR 
materials within this regulation will 
simply cite the identifying number, for 
example, 901.104—2(c)(3). 


901.104-3 Copies. ° 


(a) Copies of the DEAR published in 
the Federal Register or Code of Federal 
Regulations may be purchased from the 
Superintendent of Documents, 
Government Printing Office, 
Washington, D.C. 20402. Requests 
should reference the DEAR as Chapter 9 
of Title 48. The Code of Federal 
Regulations is printed in paperback 
edition with updates as needed, by 
October 1 of each year. Requests for the 
CFR version of the DEAR should 
reference Chapter 9 of Title 48. 





Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


(b) Loose-leaf copies of the DEAR are 
distributed within DOE in accordance 
with a distribution list maintained by 
the Policy Office in the Procurement and 
Assistance Directorate, Headquarters. 


901.104-70 Reservation of DEAR parts or 
subparts. 


When a FAR part or subpart is 
adequate for use without 
implementation in the DEAR, the part or 
subpart will be shown as reserved. 
Reservation of a DEAR part of subpart 
means that the FAR part of subpart 
applies without further implementation 
and should not be construed as an 
indication that no policy exists. 


Subpart $01.2—Administration 


901.200 Scope of subpart. 
This subpart describes DOE’s 


participation in the administration of the 
FAR. 


901.201-1 The two FAR councils. 


(b) The DOE representative to the 
Civilian Agency Acquisition Council 
will be a staff member of the Policy 
Office, Procurement and Assistance 
Management Directorate, Headquarters, 
appointed for that purpose by the 
Procurement Executive. 

(d) The Policy Office will be 
responsible for coordination with all 
interested Departmental elements 
regarding proposed FAR revisions and 
advocating revisions sought by DOE. 


Subpart $01.3—Agency Acquisition 
Regulations 


901.301 Policy 

(a) Acquisition policies and 
procedures will be issued in the DEAR 
by the Procurement Executive after 
appropriate concurrences from other 
officials. 

(b) Implementing procedtres, 
instructions, and guides which are 
necessary to clarify or to implement the 
DEAR within DOE may be issued by the 
Heads of the Contracting Activities. 
Contracting activities have the authority 
to establish the review and approval 
levels for various acquisition actions, 
within their respective organizations, up 
to the dollar authority level delegated to 
that organization by the Procurement 
Executive provided the implementing 
procedures, instructions and guides: 

(1) Are consistent with the policies 
and procedures contained in this 
regulation as implemented and 
supplemented from time to time: 

(2) Follow the format, arrangement, 
and numbering system of this regulation; 
to the extent practicable, and 

(3) Contain no material which 
duplicates, paraphrases, or is 


inconsistent with the contents of this 
regulation. 


901.301-70 Acquisition Letters. 

From time to time the Procurement 
Executive may, with the prior 
concurrence of General Counsel, issue 
advisory Acquisition Letters to furnish 
interim guidance to contracting 
activities. 


901.30-71 Amendment of regulation. 

This regulation may be amended from 
time to time by the Procurement 
Executive with appropriate 
concurrences from other officials (e.g., 
Counsel, and any other appropriate 
Headquarters offices) in accordance 
with 901.570. 


901.301-72 Other issuances related to 
acquisition. 

In addition to the FAR and DEAR, 
there are other issuances which deal 
with acquisition. Among these are the 
Federal Property Management 
Regulations, the DOE Property 
Management Regulations, and DOE 
Directives. 

(a) The Federal Property Management 
Regulations, FPMR, are published by the 
General Services Administration to 
guide and govern the Federal agencies 
in matters pertaining to the management 
of property and records and other 
programs and activities of the type 
administered by GSA. The FPMRs are 
codified as chapter 101 of Title 41 of the 
Code of Federal Regulations. 

(b) The DOE Property Management 
Regulations, DOE-PMR, implement and 
supplement the FPMR regarding the 
utilization, management and disposition 
of personal property. The DOE-PMRs 
are codified as Chapter 109 of Title 41 of 
the Code of Federal Regulations. 

(c) The DOE Directives System 
contains the policies and procedures 
governing the iriternal operation of the 
Department. Because of the need to 
involve the public through the 
rulemaking process of the 
Administrative Procedures Act, as 
explained at 901.5, such policies and 
procedures as may directly affect 
contractor or the general public will be 
published in the DEAR following the 
rulemaking procedures established by 
the Administrative Procedures Act and 
the DOE Organization Act, Pub. L. 95- 
91. Policies and procedures which are 
generally of interest or use only to DOE 
personnel will be published in the DOE 
Directives System. 


§ 901.303 Codification and public 
pa 


rticipation. 

(a) The DEAR is codified as Chapter 9 
Title 48 of the Code of Federal 
Regulations. 
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(b) Procedures for public participation 
are described at 901.5. 


Subpart 901.4—Deviations 


901.402 Policy. 

(a) Requests for authority to deviate 
from the provisions of the FAR or the 
DEAR shall be submitted in writing as 
far in advance as the exigencies of the 
situation will permit. Each request for 
deviation shall contain the following: 

(1) A statement of the deviation 
desired, including identification of the 
specific paragraph number(s) of the FAR 
or DEAR; 

(2) The reason why the deviation is 
considered necessary or would be in the 
best interests of the Government; 

(8) If applicable, the name of the 
contractor and identification of the 
contract affected; 

(4) A statement as to whether the 
deviation has been requested previously 
and, if so, circumstances of the previous 
request; 

(5) A description of the intended effect 
of the deviation; 

(6) A statement of the period of time 
for which the deviation is needed; and 

(7) Any pertinent background 
information which will contribute to a 
full understanding of the desired 
deviation. 


901.403 Individual deviations. 


In individual cases, deviations from 
either the FAR or the DEAR will be 
authorized only when essential to effect 
a necessary acquisition or where special 
circumstances make such deviations 
clearly in the best interest of the 
Government. Heads of Contracting . 
Activities (HCAs) or designees are 
authorized to approve deviations from 
the DEAR, except for cost principles, in 
individual cases within their delegated 
dollar authority, after coordination with 
Counsel and such other DOE personnel 
as required. No deviations from the FAR 
may be authorized at the local level. A 
copy of each deviation and its 
supporting documentation shall be 
provided to the Procurement Executive. 
Deviations, either in excess of an HCA’s 
delegated dollar authority or involving 
cost principles contained in Part 931, or 
any FAR deviation, shall not be made 
unless such action is authorized by the 
Procurement Executive after 
consultation with General Counsel and 
any other appropriate Headquarters 
office, on the basis of a written 
justification stating clearly the special 
circumstances involved. For deviations 
from policies and procedures or clauses 
involving patents, data and copyrights, 
the concurrence of the Assistant 
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General Counsel for Patents shall be 
obtained as provided in 927. 


901.404 Class ceviations. 

Where deviations from the FAR, or 
DEAR in classes of contracts, are 
considered necessary, requests for 
authority to deviate shall be submitted 
by letter to the Procurement Executive 
who will, after appropriate concurrences 
from other officials (e.g., Counsel, and 
such other DOE personnel as required), 
consider the submission, and in the case 
of FAR deviations, consider the 
submission jointly with the Chairperson 
of the Civilian Agency Acquisition 
Council as appropriate. Class deviations 
to the FAR or the DEAR involving 
patents, data, and copyrights shall be 
forwarded to the Procurement 
Executive, Headquarters, via the 
Assistant General Counsel for Patents. 
Where circumstances preclude 
obtaining prior concurrence of the 
Chairperson of the Civilian Agency 
Acquisition Council, the Procurement 
Executive may authorize the deviation 
and subsequently inform the 
Chairperson of the Civilian Agency 
Acquisition Council of the deviation 
including the circumstances under 
which it was required. 


Subpart 901.5—Agency and Public 
Participation 


901.570 Rulemaking. 

(a) Section 553(a)(2) of the 
Administrative Procedures Act, 5 U.S.C. 
553, provides an exception from the 
standard public rulemaking procedures 
to the extent that the rule involves a 
matter related to agency management or 
personnel or to public property, loans, 
grants, benefits or contracts. OFPP 
Policy Letter 83-2 requires rulemaking 
for substantive acquisition rules but 
allows significant discretion in the 
matter. However, notwithstanding either 
of these, Section 501(b)(3) of the 
Department of Energy Organization Act, 
Pub. L. 95-91, 91 Stat. 565 (41 U.S.C. 
7254), provides that the exception shall 
not be available with respect to public 
property, loans, grants, or contracts 
within DOE. Accordingly, DEAR has 
been promulgated and may be revised 
from time to time in accordance with the 
rulemaking procedures of the 
Administrative Procedures Act and the 
DOE Organization Act. This procedure 
generally involves issuing a notice of 
proposed rulemaking inviting public 
comment, review and analysis of 
comments received, and publication of a 
final rule. The final rule includes a 
discussion of the public comments 
received and describes any changes 
made as a result of the comments. 


(b) Any acquisition rulemaking will be 
done either by or with the concurrence 
of the Policy Office, Procurement and 
Assistance Management Directorate, 
Headquarters. 


Subpart 901.6—Contracting Authority 
and Responsibilities 


901.601 General. 


Contracting authority vests in the 
Secretary of Energy. The Secretary has 
delegated this authority to the 
Procurement Executive. The 
Procurement Executive has delegated 
this authority to the Heads of the 
Contracting Activities. These 
delegations are formal written 
delegations containing dollar limitations 
and conditions. Each HCA in turn makes 
formal contracting officer appointments 
within the contracting activity. 


901.601-70 Responsibility of the Head of 
the Contracting Activity. 

The Head of the Contracting Activity, 
as defined at FAR 2.1 as supplemented 
by 902.113 of this regulation, is 
responsible for the conduct of an 
effective and efficient acquisition 
program. Adequate controls shall be 
established to assure compliance with 
applicable laws, regulations, procedures, 
and the dictates of good management 
practices. Periodic reviews shall be 
conducted by qualified personnel, 
preferably assigned to positions other 
than in the particular acquisition office 
or portion thereof being reviewed, to 
determine the extent of adherence to 
prescribed policies, regulations and 
good management practices, and to 
identify any needs for improvement, 
guidance and/or training. 


901.603 Selection, Appointment and 
termination of appointment. 


901.603-1 General. 


The DOE system for the selection, 
appointment, and termination of 
appointment of contracting officers is 
established in DOE Order 4200.4, 
Selection, Appointment, and 
Termination of Contracting Officers. 


901.603-70 Modification of appointment. 


To modify a contracting officer's 
authority, the present appointment shall 
be revoked and a new certificate issued. 


901.603-71 Ratification of unauthorized 
contract awards. 

(a) The Government is not generally 
bound by agreements or contractual 
commitments made to contractors or 
prospective contractors by persons to 
whom acquisition authority has not 
been delegated. Such unauthorized acts 
may be in violation of the Federal 
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Property and Administrative Services 
Act, other Federal laws, the FAR, the 
DEAR, and good acquisition practice; 
e.g., certain requirements of law and 
regulation necessary for the proper 
establishment of a contractual 
obligation may not be met, such as 
certification of the availability of funds, 
determinations and findings, 
competition of sources, determination of 
contractor responsibility, price/cost 
analysis, administrative approvals, 
negotiations of appropriate contract 
clauses, etc. 

(b) Unauthorized commitments shall 
not be ratified unless it would have been 
otherwise proper to enter into a contract 
prior to the commitment. As used herein, 
the phrase “otherwise proper” means 
that a ratification of an unauthorized 
commitment can be made only if there 
occurred no violation of any substantive 
legal requirements; e.g., there can be no 
ratification unless a sole source can be 
justified; a determination made that the 
contractor is not debarred or otherwise 
ineligible for award; the Organizational 
Conflict of Interest reviews and 
determinations, if required, are 
completed; and where all other 
substantive legal requirements have 
been met. Whenever it is discovered 
that any person is performing work as a 
result of an unauthorized commitment, 
that person shall be advised that such 
work is being performed at their own 
risk pending establishment of valid 
contractual coverage. The HCA shall 
then be notified of the circumstances. If 
the HCA agrees that the work appears 
to be without valid authorization, the 
HCA will take appropriate steps to 
resolve the matter if within his or her 
area of cognizance. If outside the HCA’s 
normal area of cognizance, the 
Procurement Executive and Senior 
Program Official will be notified by the 
HCA. If they determine that an 
unauthorized commitment exists, they 
will arrange for valid contractual 
coverage. The contracting officer shall 
direct the disposition of all products and 
deliverables received by the 
Government as a result of an 
unauthorized commitment. 

(c) Requests received by contracting 
officers for ratification of commitments 
made by personnel lacking contracting 
authority shall be processed as follows: 

(1) The individual who made the 
unauthorized contractual commitment 
shall furnish the contracting officer all 
records and documents concerning the 
commitment and a complete, written 
statement of facts, including, but not 
limited to, a statement as to why the 
acquisition officer was not used, why 
the proposed contractor was selected 
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and a list of other sources considered, 
description of work to be performed or 
products to be furnished, estimated or 
agreed contract price, citation of 
appropriation available, and a statement 
as to whether the contractor has 
commenced performance. Under 
exceptional circumstances, such as 
when the person who made the 
unauthorized commitment is no longer 
available to attest to the circumstances 
of the unauthorized commitment, the 
Procurement Executive may waive the 
requirement that the responsible 
employee initiate and document the 
request; Provided, the cognizant 
Assistant Secretary or the Head of the 
Contracting Activity determines in 
writing that the commitment was in fact 
made by an employee who shall be 
identified in the determination. 

(2) The request for ratification, an 
approved justification for non- 
competitive acquistion, and the 
information required by (c)(1) above 
must be forwarded to the cognizant 
program Assistant Secretary, or HCA, 
based on the source of funds for the 
proposed contract, for that person’s 
concurrence, together with 
recommended corrective actions to 
preclude recurrence. 

(3) If the Assistant Secretary, or HCA 
concurs with the request for ratification, 
the request and concurrence shall be 
forwarded to the Procurement 
Executive. The Procurement Executive 
will review the request, the Justification 
for Non-Competitive Acquisition, any 
comments or information submitted by 
the contracting officer which should be 
considered in evaluation of the request, 
and the information submitted in 
accordance with (c)(2) above. Based 
upon this review and advice from the 
Office of General Counsel, the 
Procurement Executive, will proceed as 
follows: 

(i) If the request submitted does not 
appear to be justified, it will be returned 
to the concurring Assistant Secretary or 
equivalent official without approval 
with an explanation of the decision not 
to ratify. 

(ii) If the request and the 
recommended corrective actions appear 
justified and adequate, the Procurement 
ExeCutive may ratify the action, return 
the file to the contracting officer for 
action, and monitor the implementation 
of the corrective action plan. 

(iii) A detailed record of the review 
shall be maintained for audit purposes. 


901.603-72 Responsibility of other 
Government personnel. 

(a) Responsibility for the decision of 
what to buy and when to buy rests with 
program and certain staff offices and the 


head of the agency or designee. 
Responsibility for determining how to 
buy, the conduct of the buying process, 
and execution of the contract rests with 
the contracting activity, the contracting 
officer in particular. 

(b) Personnel responsible for making 
decisions to buy should maintain a close 
and continuous relationship with their 
acquisition activity to ensure that 
acquisition personnel are made aware of 
contemplated acquisition actions. This 
will be mutually beneficial in terms of 
better planning for acquisition action 
and more timely, efficient, and 
economical acquisition. 

(c) Personnel not delegated 
contracting authority may not commit 
the Government, formally or informally, 
to any type of contractual obligation. 
However, program personnel who must 
use the contracting process to 
accomplish their programs, must support 
the contracting officer in ensuring that: 

(1) Requirements are clearly defined 
and specified; 

(2) Competitive sources are solicited, 
evaluated, and selected; 

(3) Quality standards are prescribed 
and met; 

(4) Performance or delivery is timely; 

(5) Prices, estimated costs, and fees 
are reasonable; and 

(6) Files are documented to 
substantiate the judgments, decisions, 
and actions taken. 


901.603-73 Contracting officer’s 
representatives. 

(a) A contracting officer may 
designate other Government personnel 
to act as authorized representatives for 
such functions as technical monitoring, 
inspection, approval of shop drawings, 
testing, approval of samples, and other 
functions of a technical nature not 
involving a change in the scope, price, 
terms or conditions of the contract or 
order. Such designation shall be in 
writing and shall contain specific 
instructions as to the extent to which the 
representative may take action for the 
contracting officer, but will not contain 
authority to sign contract documents. 
The responsibilities and limitations of 
the contracting officer’s representatives 
may be set forth in the contract or in a 
separate letter, a copy of which shall be 
furnished to the contractor. 

(b) A person assigned to and 
performing primary duty within a 
contracting office, and who is under the 
supervision of a contracting officer, does 
not require designation as a 
representative to perform assigned 
duties. The contracting officer cannot 
authorize subordinates to sign any 
contract document or letter where the 
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signature of.a contracting officer is 
required. 


PART 902—DEFINITIONS OF WORDS 
AND TERMS 


Subpart 902.0—Scope 
992.000 Scope 
Subpart $02.1—Definitions 


Subpart 902.2—Definitions Clause 
902.270 Definitions clauses. 


Subpart 902.0—Scope 
902.000 Scope 


For the purposes of this regulation, 
and unless otherwise indicated, the 
following terms have the meaning set 
forth in this part . FAR definitions not 
implemented herein also apply to this 
regulation. 


Subpart 902.1—Definitions 


Acquisition Executive. The 
“Acquisition Executive,” as that term is 
defined in OMB Circular A-109, means 
the Assistant Secretary, Management 
and Administration. The Acquisition 
Executive, as contrasted to the 
Procurement Executive, is involved in 
monitoririg the development of major 
systems and the review of their progress 
as they evolve through the major 
systems acquisition process. Details 
regarding internal major system 
acquisition procedures may be found in 
the DOE Directives. 

Contracting activity. “Contracting 
activity” means a DOE organizational 
element which has been delegated 
authority by the Procurement Executive, 
to award contracts. 

Head of the Agency. “Head of the 
Agency” means the Secretary, Deputy 
Secretary, or Under Secretary. 

Head of the Contracting Activity 
(HCA). “Head of the Contracting 
Activity” means, in addition to the 
element specified in the FAR, a DOE 
Official who has met the following 
requirements: first, has been delegated 
authority to award contracts and 
appoint contracting officers by the 
Procurement Executive; and second, has 
been designated as an HCA. A partial 
listing of the duties specifically reserved 
to the HCA or designeee includes: 

(a) Authority to establish review and 
approval levels for contract actions 
within the organization, up to the dollar 
level delegated. 

(b) Authority to approve deviations 
from the DEARs in accordance with 
901.403. 

(c) Authority to appoint contracting 
officers. 
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(d) Authority to ratify unauthorized 
contract and/or contract modification 
awards. ' 

(e) Authority to make administrative 
determinations regarding withdrawals 
of bids before award in mistake-in-bid 
cases. 

Procurement Executive. “Procurement 
Executive” means the individual 
appointed as such by the Head of the 
Agency pursuant to Executive Order 
12352. The Director, Procurement and 
Assistance Management Directorate, 
has been appointed as the DOE 
Procurement Executive. Duties of the 
Procurement Executive include: 

(a) Prescribe and publish agency 
procurement policies, regulations and 
procedures, 

(b) Enter into, make determinations 
and decisions and take other actions, 
consistent with appropriate policies, 
regulations and procedures with respect 
to purchases, contracts, leases, sales 
agreements and other transactions, 
except those required by law or 
regulation to be made by other 
authority; 

(c) Designate contracting officers and 
representatives thereof; 

(d) Establish clear lines of contracting 
authority; 

(e) Exercise priorities authority on 
behalf of the agency, in accordance with 
the provisions of the Defense Production 
Act of 1950 (50 U.S.C. App. 2071, et seq.), 
Department of Defense Delegation of 
Priorities Authority, dated October 21, 
1958, and applicable policies and 
regulations; and the Energy 
Conservation and Policy Act, Pub. L. 94- 
164; 

(f} Evaluate and monitor the agency’s 
procurement system performance; 

(g) Manage and enhance career 
development of the procurement work 
force; 

(h) Examine, in coordination with the 
OFPP, the procurement system to 
determine specific areas where 
Government-wide performance 
standards should be established and 
applied and participate in the 
development of Government-wide 
procurement policies, regulations and 
standards; 

(i) Determine areas for agency unique 
standards and develop unique agency- 
wide standards; 

{j) Be the advocate for competition; 
and 

(k) Certify to the agency head that the 
procurement system meets approved 
standards. 

Senior Program Official. “Senior 
Program Official” means the Assistant 
Secretaries; Administrators of 
Administrations, Chairman; Federal 
Energy Regulatory Commission; 


Director, Office of Energy Research; and 
heads of DOE Headquarters staff 
offices. 


Subpart 902.2—Definitions Ciause 


902.270 Definitions clauses. 

As prescribed by FAR 2.2, insert the 
clause at 52.202-1 Definitions, but 
modify it to limit the definition, at 
paragraph (a) of the clause, to 
encompass only the Secretary, Deputy 
Secretary, and Under Secretary. The 
contracting officer shall also add a 
paragraph (d), or (c) in case Alternate I 
is used, which defines DOE as meaning 
the United States Department of Energy. 


PART 903—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 


Subpart 903.1—Safeguards. 

903.101 Standards of conduct. 

903.101-3 Agency regulations. 

Subpart $03.2—Contractor Gratuities to 
Government Personnel 

903.203 Reporting procedures. 

903.204 Treatment of violations. 

Subpart 903.3—Reports of Identical Bids 
and Suspected Antitrust Violations 
903.302—70 Reporting requirements. 
Subpart 903.4—Contingent Fees 
903.408-1 Responsibilities. 

Subpart 903.5—Other Improper Business 
Practices 

903.502 Subcontractor kickbacks. 
Subpart $03.6—Contracts with Government 


Employees or Organizations Owned or 
Controlled by Them 


903.603 Responsibilities of the contracting 
officer. 


Subpart 903.1—Safeguards 
903.101 Standards of conduct. 


903.101-3 Agency regulations. 

Detailed rules applicable to the 
conduct of DOE employees are set forth 
in 10 CFR 1010. 


Subpart 903.2—Contractor Gratuities 
to Government Personne! 


903.203 Reporting procedures. 

(a) Suspected violations of the 
Gratuities clause shall be reported to the 
Head of the Contracting Activity (HCA) 
in writing detailing the circumstances. 
The HCA will evaluate the report and if 
the allegations appear to support a 
violation the matter will be referred to 
the Acquisition Executive for 
disposition. 


903.204 Treatment of violations. 


Apparent violations will be processed 
in accordance with the debarment and 
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suspension rules set forth at Title 10, 
Part 1035, of the Code of Federal 
Regulations. 


Subpart 903.3—Reports of identical 
Bids and Suspected Antitrust 
Violations 


903.302-70 Reporting requirements. 


(a) Executive Order 12430 of July 6, 
1983, revoked the requirement of 
Executive Order 10936 of April 24, 1961, 
to submit a report to the Attorney 
General on identical bids. 

(b) Potential anti-competitive 
practices, such as described in FAR 
3.301, and antitrust law violations as 
described in FAR 3.303, evidenced in 
bids or proposals shall be reported to 
the Office of General Counsel through 
the Head of the Contracting Activity 
with a copy to the Procurement 

Executive. The Office of General 
Counsel will provide reports to the 
Attorney General as appropriate. 


Subpart 903.4—Contingent Fees 


903.408-1 Responsibilities. 


(b) Each Standard Form 119 
completed in connection with a DOE 
contract, together with other relevant 
information, shall be reviewed by 
Counsel prior to the initiation of 
appropriate action. 


Subpart 903.5—Other Improper 
Business Practices 


903.502 Subcontractor Kickbacks. 


(b) Contracting officers shall report 
suspected violations of the Anti- 
Kickback Act though the Head of the 
Contracting Activity, or designee, to the 
Office of General Counsel. 


Subpart 903.6—Contracts With 
Government Employees or 
Organizations Owned or Controlled by 
Them 


903.603 Responsibilities of the 
contracting officer. 


(a) When the needs of the 
Government cannot be reasonably 
supplied by sources other than 
employees of the Government or sources 
which are substantially owned or 
controlled by Government employees, 
the contracting officer shall submit, 
through the HCA, a request to the 
ProcurementExecutive, with 
appropriate justification, for approval of 
an exception to the prohibitions < 
contained in FAR 3.601. 
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PART 904—ADMINISTRATIVE 
MATTERS 


Subpart 904.1—{ Reserved] (FAR is 
Contract Execution) 


Subpart 904.2—[Reserved) (FAR is 
Contract Distribution) 


Subpart 904.3—{ Reserved] (as is FAR) 


Subpart 904.4—Safeguarding Classified 

information Within Industry 

904.401 Definitions. 

904.402 General. 

904.403 Responsibilities of contracting 
officers. 

904.404 Contract clause. 


Subpart $04.5—[Reserved] (as is FAR) 
Subpart 904.6—Contract Reporting 


904.601 Federal procurement data system. 
904.601-70 Procedures for reporting contract 
actions. 


Subpart 904.7—Contractor Records 
Retention 


904.702 Applicability. 


Subpart 904.8—Contract Files 


904.803 Contents of contract files. 

904.804-1 Close out by the office 
administering the contract. 

904.805 Disposal of contract files. 


Subpart 904.70—Representations and 
Certifications 


Subpart 904.1—[Reserved] (FAR is 
Contract Execution) 


Subpart 904.2—[Reserved] (FAR is 
Contract Distribution) 


Subpart 904.3—[Reserved] (as is FAR) 


Subpart 904.4—Safeguarding 
Classified Information Within Industry 


904.401 Definitions. 


“Classified Information” means any 
information or material that is owned by 
or for, or is under the control of the 
United States Government, and 
determined pursuant to provisions of 
Executive Order 12356, April 2, 1982 (47 
FR 14874, April 6, 1982), or prior orders, 
or as authorized under the Atomic 
Energy Act of 1954, as amended, to 
require protection against unauthorized 
disclosure, and is so designated. 


904.402 General. 


(a) The basis of DOE’s security 
requirements is the Atomic Energy Act 
of 1954, as amended. 

(b) DOE security regulations. DOE 
regulations concerning national security 
information are codified at 10 CFR 1045. 
Supplemental material is found in the 
DOE Directives. Foreign ownership, 
control, or influence over contractors as 
it relates to security is at 972. 


(c) Special requirements regarding 
foreign release. Statutory requirements 
to be observed in connection with the 
release of Restricted Data to foreign 
governments are contained in the 
Atomic Energy Act of 1954, Sections 141 
and 144. 

(d) Prohibition against the 
dissemination of certain unclassified 
information. Section 148 of the Atomic 
Energy Act (42 U.S.C. 2168) prohibits the 
unauthorized dissemination of 
unclassified nuclear information with 
respect to the atomic energy defense 
programs pertaining to: 

(1) The design of production facilities 
or utilization facilities; 

(2) Security measures (including 
security plans, procedures, and 
equipment) for the physical protection of 
(i) production or utilization facilities, {ii) 
nuclear material contained in such 
facilities, or (iii) nuclear material in 
transit; or 

(3) The design, manufacture, or 
utilization of any atomic weapon or 
component if the design, manufacture, or 
utilization of such weapon or component 
was obtained in any information 
declassified or removed from the 
Restricted Data category pursuant to 
Section 142 of the Atomic Energy Act. 

(k) Further information on this subject 
may be found at 10 CFR 1017. 


904.403 Responsibilities of contracting 
officers. 

(a) Presolicitation Phase, If access to 
Restricted Data may be required, 
security clearances shall be obtained as 
noted in DOE Order 5631.2 dated 
November 13, 1980. 

(c) Award Phase, Contracts which 
may require the processing or storage of 
Restricted Data or Special Nuclear 
Material require application of the 
provisions of DOE Orders 5634.1 dated 
May 2, 1983; 5635.1 dated November 24, 
1980; and 5632.2 dated February 16, 1979. 
DOE regulations relating to the 
protection of Restricted Data may also 
be found under 10 CFR Part 1016. 


904.404 Contract clause. 

(d) The security clauses to be used in 
DOE contracts are found at 952.204. 
They are: 

(1) Security, 952.2041. This clause is 
required in contracts under section 31 
(research assistance) or 41 (ownership 
and operation of production facilities) of 
the Atomic Energy Act of 1954, as 
amended, and in other contracts and 
subcontracts, the performance of which 
involves or is likely to involve classified 
information. ° 

(2) Classification, 952.204-3. This 
clause is to be used in all contracts 
which involve classified information. 
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(3) Sensitive foreign nation controls, 
952.204-3. This clause is required in 
unclassified research contracts which 
may involve making unclassified 
information about nuclear technology 
available to certain sensitive foreign 
nations. The contract specialist shall 
consult the local security office for a 
listing of nations involved. (The 
attachment referred to in the clause 
should set forth the applicable 
requirements of the DOE regulations on 
dissemination of unclassified published 
and unpublished technical information 
to foreign nations. 

(4) Disclosure of information, 952.204— 
4. This clause should be used in place of 
the clauses entitled “Security” and 
“Classification” in contracts with 
educational institutions for off-site 
research that are not likely to produce 
classified information. 


Subpart—904.5 [Reserved] (as is FAR) 


Subpart—904.6—Contract Reporting 
904.601 Federal Procurement Data 
System. 


(c) DOE’s data collection point is the 
Office of Procurement Support, 
Headquarters. 


904.601-70 Procedures for reporting 
contract actions. 

(a) The Procurement and Assistance 
Data System (PADS) is the Department's 
system for collection of Federal 
Procurement Data Systems (FPDS) data. 

(b) DOE Order 1331.1A, entitled 
“Requirements and Procedures for the 
Procurement and Assistance Data 
System,” requires that all data be 
entered into PADS within five (5) 
working days after the award except as 
specifically noted below: 

(1) Contracting activities shall report 
the information required by this subpart 
for new awards and modifications. 

(2) For each prime contract action 
over $10,000, contracting officers shall 
complete an Individual Procurement 
Action Report (IPAR), DOE F 4200.40, 
and submit it to their data entry point 
for input to the PADS system. Detailed 
information on completing IPAR forms is 
contained in the publication entitled 
“Handbook for Preparation of Individual 
Procurement Action Reports.” A copy of 
each completed IPAR form shall be 
inserted in the pertinent contract file. 

(3) Prime contract awards of $10,000 
or less shall be reported either: 

(a) Individually, by completion and 
submission of anIPAR;or . 

(b) On a summary basis, by 
completion and submission of a DOE 
Form PR-330A, Award Action Quarterly 
Report. Summary reports shall be 
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submitted within 15 calendar days after 
the end of each Federal fiscal quarter. 

(4) Contracting officers shall assure 
that contractors whose contracts include 
to the Small and Small Disadvantaged 
Business Subcontracting Plan clause, 
FAR 52.219-9, as modified by 952.219-9, 
submit the required reports on Standard 
Forms 294 and 295. 

(5) Form illustrations may be found at 
Part 953. 


Subpart 904.7—Contractor Records 
Retention 


904.702 Applicability. 


(b) Special standards for certain 
contracts. Contracts containing the 
Safety and Health clause at 952.223-71, 
the Radiation Protection And Nuclear 
Criticality clause at 952.223-72, or the 
Nuclear Safety clause at 952.223-74 must 
also include the Preservation of 
Individual Occupational Radiation 
Exposure Records clause at 952.223-75 
which will necessitate retention of 
records in accordance with scheduls 
contained in Chapter V of DOE Order 
1324.2, and any pertinent superseding 
provisions, rather than those found at 
FAR 4.7. These schedules are required 
by DOE, pursuant to an agreement with 
the General Accounting Office, in 
situations where prudence dictates 
longer retention periods for records 
involving employee health matters. 


Subpart 904.8—Contract Files 


904.803 Contents of contract files. 


(a)(29) The record copy of the 
Individual Procurement Action Report 
shall be included in the file section 
containing procurement management 
reports. 


904.804-1 Close out by the office 
administering the contract. 


(a) The Head of the Contracting 
Activity shall ensure that necessary 
procedures and milestone schedules are 
established to meet the requirements of 
FAR 4.804-1, and that resources are 
applied to effect the earliest practicable 
deobligation of excess funds and the 
timely close-out of all contract files 
which are physically completed or 
otherwise eligible for close-out action. 

(b) Quick close-out procedures for 
cost reimbursable and other than firm 
fixed price type contracts are covered 
under 942.708. 


904.805 Dispoal of contract files. 


Contract files shall be disposed of in 
accordance with applicable DOE 
directives. 


Subpart 904.70—Representations and 
Certifications 


Various representations and 
certifications are required to be 
executed prior to any contract award. 
Contracting activities are authorized to 
establish means by which their 
contractors may provide such 
representations and certifications on an 
annual basis. Contractors will then only 
have to submit a certification that the 
required representations have 
previously been submitted and that they 
remain current. 


PART 905—PUBLICIZING CONTRACT 
ACTIONS 


Subpart 905.1—{ Reserved] (FAR is 
Dissemination of information) 


Subpart 905.2—Synopses of Proposed 
Contracts 
905.205 Special situations. 


Subpart 905.3—[ Reserved] (FAR is 
Synopses of Contract Awards) 


Subpart 905.4—Release of Information 


905.403-70 Requests from Members of 
Congress. 
905.404-1 Release procedures. 


Subpart $05.5—Paid Advertisements 
905.502 Authority. 


Subpart 905.1—[Reserved] (FAR is 
Dissemination of Information) 


Subpart 905.2—Synopses of Proposed 
Contracts 


905.205 Special situations. 

(a) Research and Development (R&D) 
advance notices. If, as a result of an 
R&D Sources-Sought Synopsis, a 
subsequent synopsis is issued, the latter 
synopsis shall contain information 
regarding the earlier synopsis, and 
identify the special qualifications, 
expertise, experience, or facilities 
deemed necessary to perform the work 
satisfactorily. The purpose of this added 
notice is to alert potential sources that 
their proposal preparation effort as well 
as the Government evaluation effort will 
be unnecessarily expended if they dd 
not possess these special qualifications. 


Subpart 905.3—[Reserved] (FAR is 
Synopses of Contract Awards) 


Subpart 905.4—Release of Information 


905.403-70 Requests from Members of 
Congress. 

(a) Individual requests. In addition to 
having access to the information 
available to the general public, Members 
of Congress shall, upon their request, be 
given full and detailed information 
regarding any particular Departmental 
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procurement. The information provided 
shall be fully responsive to the 
member's request unless such a respone 
would disclose classified matter, 
information not to be released pursuant 
to law, business confidential 
information or information which would 
be prejudicial to the competitive 
process. The contracting officer shall 
promptly consult with appropriate 
specialists such as security analysis or 
legal counsel and the Office of 
Congressional Affairs to determine 
whether circumstances exist which will 
allow the release of additional 
information. In such instances, the 
Congressional requestor shall be 
furnished an interim reply furnishing the 
information which is readily releasable. 
The interim reply shall describe the 
problem which precludes release of any 
requested materials and describe 
generally what steps, if any, are being 
taken to make such information 
available. 

(b) Required Notices of Award. The 
Office of Congressional Affairs, 
Headquarters, is responsible for 
advising Members of Congress regarding 
Departmental activities likely to have an 
impact on their constituents. To 
facilitate this advice, contracting 
officers shall notify the Office of 
Congressional Affairs regarding pending 
awards for significant new starts or 
modifications significantly expanding 
the previous scope of a contract. The 
transmittal of such notices to the Office 
of Congressional Affairs shall be as 
follows: 

(1) Notice of awards of $500,000 or 
greater, but less than $1,000,000 shall be 
forwarded 48 hours prior to the time of 
contract execution. 

(2) Notice of awards of $1,000,000 or 
greater shall be forwarded 48 hours 
prior to the public announcement of 
source selection. Such notices need not 
be duplicated at time of award. 


905.404-1 Release procedures. 


(a) Offices contemplating the release 
of long range acquisition planning 
estimates shall coordinate with the 
Field/ Headquarters Liaison Division, 
Procurement and Assistance 
Management Directorate, Headquarters, 
in advance of the release of such 
planning estimates. 


Subpart 905.5—Paid Advertisements 


905.502 Authority. 


When it is deemed necessary to use 
paid advertisements in newspapers and 
trade journals, written authority for such 
publication shall be obtained from the 
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Head of the Contracting Activity or 
designee. 


PART 906—[RESERVED] (AS IS FAR) 


PART 907—ACQUISITION PLANNING 


Subpart 907.1—Acquisition Planning 
907.102 Policy. 


Subpart 907.2—[Reserved] (as is FAR) 


Subpart 907.3—Contractor Versus 
Government Performance 


907.307. Appeals. 


Subpart 907.4—Equipment Lease or 

Purchase 

907.401 Acquisition considerations. 

907.402-70 Purchase versus lease 
comparison. 


Subpart 907.1—Acquisition Planning 
907.102 Policy. 


Acquisition plans are required as an 
element of project management plans 
which are required for major system 
acquisitions and major projects. The 
5700 Series of DOE Directives establish 
the project management system which 
controls the planning and administration 
of major projects. This project 
management system calls for the 
preparation of project management 
plans which have as an annex the 
advance acquisition plan. DOE 5700.3 
and 5700.4A describe the use of a 
business strategy group in the 
development of acquisition strategies 
and major projects, and DOE 5700.4A 
refers to the use of a business strategy 
group in the development of project 
management plans. Acquisition plans 
will be developed for other acquisitions 
when the potential benefit justifies their 
development. 


Subpart 907.2—[ Reserved] (as is FAR) 


Subpart 907.3—Contractor Versus 
Government Performance 


907.307 Appeals. 


An appeal of a decision to convert to 
contract or to continue in-house 
performance may be made by an 
affected party. Appeals shall be made in 
writing, be based only on specific 
alleged material deviation (or 
deviations), from OMB Circular A-76, 
and be supported by appropriate 
documentation. Appeals must be 
delivered within 15 working days of the 
announced decision, through the 
contracting officer, to the Assistant 
Secretary, Management and 
Administration. 


Subpart 907.4—Equipment Lease or 
Purchase 


907.401 Acquisition considerations. 


(c) The factors in FAR 7.401 (a) and 
(b), the guidelines prescribed in FPMR 
101-25.5 and 907.404-70 for making 
purchase of lease determinations shall 
be applied to the acquisition of all types 
of equipment. These factors and 
Guidelines shall be used in making 
lease-versus-purchase determinations at 
time of original acquisition, when lease 
renewals are being considered, or at 
other times as circumstances warrant. 

(d) Contracting officers shall assure 
the use of applicable lease-versus- 
purchase factors and guidelines in all 
acquisition and supply operations under 
their jurisdiction. 

(e) Excess lists shall be consulted 
prior to leasing equipment in both 
original and renewal leasing actions. 
Also, leased equipment shall be offered 
for utilization by other DOE offices and 
DOE contractors prior to release 
whenever an accumulated credit toward 
purchase of the equipment will be lost. 

(f) Unavailability of funds is not 
adequate justification for a decision to 
lease when purchase is indicated by a 
purchase versus lease comparison to be 
the more economical] course of action. In 
such circumstances, it is essential that 
every effort be made to follow the 
purchase course of action. This is true 
both with respect to those studies made 
at the time leases are renewed or when 
other circumstances warrant. 


907.402-70 Purchase versus lease 
comparison. 

(a) A comparative cost analysis of the 
alternative methods of acquisition (i.e., 
purchase, lease, or lease with option to 
purchase or any other legally acceptable 
method) shall be performed to determine 
which method shall provide the 
Government with the lowest overall cost 
(price and other factors considered), 
over the life of the equipment. The 
method chosen shall be that which 
offers the greatest advantage to the 
Government under the circumstances 
which pertain to each situation. 

(b) Responsibilities of procurement 
officials, head of program offices, and 
controller and finance divisions. 

(1) Procurement officials: 

(i) Contracting officers shall assure 
the use of applicable lease-versus- 
purchase guidelines in all procurement 
and supply operations under their 
jurisdiction. 

(ii) Maintain all purchase versus lease 
analyses and studies, and other 
pertinent data used to support 
administrative actions taken. 
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(2) Heads of Program Offices: Prepare 
comparative cost analyses for 
alternative methods of equipment 
acquisition and submit to the 
contracting officer. 

(3) Controller and Finance Divisions: 
Provide financial policy guidance and 
assistance to the program offices in 
preparing comparative cost analyses. 

(c) A purchase or lease determination 
supported by a comparative cost 
analysis is essential to the equipment 
acquisition process. To develop a 
comparative cost analysis properly, it is 
necessary to bring together “overall 
costs” of the equipment over the stated 
life of the equipment. Overall costs shall 
include but not be limited to such cost 
elements as purchase cost, rental cost, 
lease cost, maintenance cost for 
purchase equipment, site preparation 
cost and installation cost. In performing 
a comparative cost analysis of the 
alternative methods of acquisition, it is 
necessary to give consideration to 
equipment life and residual value. 

(1) The cost of equipment for the 
stated equipment life should be 
calculated for each procurement method 
offered. Examples of plans are: 

(i) Purchase—Outright purchase after 
installation and acceptance of 
equipment. 

(ii) Lease with Purchase Option— 
Lease with option to purchase at 
predetermined intervals of time. The 
purchase price is usually reduced by 
subtracting rental credits as set forth in 
the offeror’s proposal. 

(iii) Long Term Lease—Such plans 
may provide multi-year leasing at 
determinable prices where the agency 
exercises a renewal option at the end of 
each fiscal year. 

(iv) Lease-to-Ownership Plan or Lease 
with Title Transfer Plan—A plan 
whereby title transfers after payment of 
n months of rental, but usually with no 
obligation, or less obligation, to continue 
to lease than in the installment purchase 
plan described below. 

(v) Installment Purchase Plan—A 
plan whereby the Government exercises 
an option to purchase the equipment 
upon payment of n months of payments. 
It is frequently offered as a fixed term 
installment plan usually for 36 or 60 
months in which the Government either 
is granted title immediately, or title is 
passed at the end of the contract. 

(2) Equipment life, which is a forecast 
or projection of the period of time which 
begins with the installation of the 
equipment and ends when the 
requirement for the equipment is 
terminated, is based upon requirements 
which should be stipulated in the 
Solicitation Document. Equipment life is 





not synonymous with the actual life of 
the equipment. 

(3) Usually, at the end of the stated 
equipment life, the equipment still has 
some residual value to the Government. 
This value may reflect the fact that the 
initial using activity may well keep the 
equipment longer than planned or some 
other Government activity may reutilize 
the equipment. The future lease 
payments saved, as well as the resale 
value of the equipment at the end of the 
stated equipment life, affect residual 
value. The residual value varies with 
each component (item) of equipment 
and its activity. However, it is generally 
expected that after a five-year 
equipment life the equipment should still 
be worth approximately 20-30% of the 
purchase price and after eight years, 
about 10%. The “purchase price” is the 
lowest evaluated purchase price offered 
by a responsible and responsive offeror. 
Instead of the straight purchase price, 
the sum of all invoice payments to be 
made to the Contractor may be used as 
the basis for this calculation. Any 
procurement option (e.g., Purchase, 
Lease-to-Ownership, etc.) that results in 
the Government owning the system(s) 
will have the residual value deducted 
from the systems life cost for evaluation 
purposes. 

(4) Care shoud be taken during 
negotiations to ensure that the 
Government retains accrued credits 
and/or equity under any lease or 
installment purchase plan should the 
agency requirement cease or funds no 
longer be available. It is desirable to 
negotiate for the transfer of accrued 
credits to GSA should this case arise. So 
that GSA can find another user and 
retain the equity and any purchase 
option credits. At least a 90 day transfer 
plan should be available. The negotiator 
also has to be careful that equipment 
discontinuance is not hampered by 
restrictions on when the equipment can 
be dropped from the plan, or restrictions 
on the adding of new equipment. Ideally, 
the contract should contain no penalties 
for cancellation at the end of each fiscal 
year. It is imperative, however, that 
statutory “anti-deficiency” restraints be 
considered before entering into any 
multi-year lease or installment plan 
contracts. 

(5) Particular caution should be 
exercised in entering into a lease-to- 
ownership or installment purchase plan 
because often the problems of 
ownership such as risk of loss or 
damage, taxes and insurance 
immediately fall on the Government and 
hence are avoided by the Contractor. 

“hese plans offer real profit advantages 
9 the Contractor when he can pass 


these costs and risks on to the 
Government. Accordingly, since the 
offeror does not have to include such 
contingencies in his pricing, 
commensurate price reductions must be 
a part of the negotiation objectives 
under these conditions: 


PART 908—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 


Subpart 908.i—[ Reserved] (FAR is Excess 
Personal Property) 


Subpart 908.2—[ Reserved] (FAR is Jewei 
Bearing and Related items) 


Subpart $08.3—[Reserved] (FAR is 
Acquisition of Utility Services) 


Subpart 908.4—[Reserved] (FAR is 
Ordering From Federal Supply Schedules) 


Subpart 908.5—/ Reserved] (as is FAR) 


Subpart 908.6—{Reserved] (FAR is 
Acquisition from Federal Prison Industries, 
inc.) 


Subpart 908.7—[Reserved] (FAR is 
Acquisition from the Blind and Other 
Severely Handicapped) 


Subpart 908.8—Acquisition of Printing and 
Related Supplies 


908.800-70 Regulations. 
Subpart 908.9—[Reserved] (as is FAR) 
Subpart 908.10—[Reserved] (as is FAR) 


Subpart 908.11—Leasing of Motor Vehicies 


908.1100 
908.1102 


Scope of Subpart. 

Presolicitation requirements. 
908.1104 Contract clauses. 

908.1170 Leasing of fuel-efficient vehicles. 


Subpart 908.70—Use of Excess Materials 
from GSA Inventories 


908.7001 Use of excess materials from 
General Services Administrative 
inventories. 


Subpart 908.71—Acquisition of Special 
Items 


908.7100 Scope of subpart. 

908.7101 Motor vehicles. 

908.7101-1 Scope of section. 

908.7101-2 Consolidated acquisition of new 
vehicles by General Services 
Administration. 

908.7101-3 Direct acquisition. 

908.7101-4 Replacement of motor vehicles. 

908.7101-5 Used vehicles. 

908.7101-6 Acquisition of fuel-efficient 
vehicles. 

908.7101-7 Government license tags. 

908.7102 Aircraft. 

908.7103 Office machines. 

908.7104 Office furniture and furnishings. 

908.7105 Filing cabinets. 

908.7106 Security cabinets. 

908.7107 Alcohol. 

908.7108 Helium. 

908.7109 Fuels and packaged petroleum 
products. 

908.7110 Coal. 

908.7111 Arms and ammunition. 
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908.7112 Materials handling equipment 
replacement standards. 

908.7113 Calibration services. 

908.7114 Wiretapping and eavesdropping 
equipment. 

908.7115 Forms. 

908.7116 Electronic data processing tape. 

908.7117 Tabulating machine cards. 

908.7118 Rental of post office boxes. 

908.7119 Acquisition of gas masks and 
canistors. - 

908.7120 Acquisition of masking devices. 

908.7121 Special materials. 


Subpart 908.72—Use of Acquisition and 
Supply Management Support Services at 
the Nevada Test Site 

908.7200 Scope of Subpart. 

908.7201 Policy. 


Subpart 968.1—[ Reserved] (FAR is 
Excess Personal Property) 


Subpart 908.2—[Reserved] (FAR is 
Jewel Bearings and Related Items) 


Subpart 908.3—[Reserved] (FAR 
Acquisition of Utility Services) 


Subpart 908.4--[Reserved] (FAR is 
Ordering from Federal Supply 
Schedules) 


Subpart 908.5—[Reserved] (as is FAR) 


Subpart 908.6—[ Reserved] (FAR is 
Acquisition from Federal Prisons 
Industries, Inc.) 


Subpart 908.7—{ Reserved] (FAR is 
Acquisition from the Blind and Other 
Severely Handicapped) 


Subpart 908.8—Acquisition of Printing 
and Related Supplies 


908.800-70 Regulations. 


The Joint Committee on Printing, 
Congress of the United States, 
periodically publishes “Government 
Printing, and Binding Regulations.” 
These regulations and DOE Order 
1340.1A, Chapter VI, “Printing and 
Related Activities.” govern the 
acquisition, use, and disposal of 
printing. Inclusion of printing (limited 
exceptions are set forth in paragraphs 
35-2 through 35—4 of the Government 
Printing and Binding Regulations) in 
contracts for supplies and services is 
prohibited unless specifically approved 
by the senior official in charge of 
administrative services, DOE 
Headquarters. Contracting officers shall 
insert the clause at 952.208-1. 
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Subpart 908.9—[Reserved] (as is FAR) 


Subpart 908.10—[Reserved] (as is 
FAR) 


Subpart 908.11—Leasing of Motor 
Vehicies 


908.1100 Scope of Subpart. 

This subpart prescribes procedures for 
the leasing, from commercial concerns, 
by DOE offices and its authorized 
contractors, of motor vehicles that 
comply with Federal Motor Vehicles 
Safety Standards and applicable State 
motor vehicle safety regulations. It does 
not apply to motor vehicles leased 
outside the United States. See 908.7100 
for motor vehicle acquisition policies. 


908.1102 Presolicitation requirements. 


(a)(4) The General Services 
Administration has advised that it 
cannot furnish the vehicle(s) through the 
Interagency Motor Pool System and it 
has been determined that the vehicle(s) 
are not available through the GSA 
Consolidated Leasing Program. 


908.1104 Contract clauses. 

(e) The clause at 952.208-7, Tagging of 
Leased Vehicles, shall be inserted 
whenever a vehicle(s) is to be leased 
over 60 days, except for those vehicles 
exempted by FPMR Subparts 101-38.5 
and 101-38.6. 


908.1170 Leasing of fuel-efficient 
vehicles. 

(a) All sedans and station wagons and 
certain types of light trucks, as specified 
by GSA, that are acquired by lease for 
60 continuous days or more for official 
use by DOE or its authorized 
contractors, are subject to the 
requirements of the Energy Policy and 
Conservation Act of 1975 (EPCA), P.L. 
94-163 and of Executive Order 12003 
and subsequent implementing 
regulations. Accordingly, the Director of 
Administration and Heads of Procuring 
Activities will submit annually to the 
Director, Property and Equipment 
Management Division, Procurement and 
Assistance Management Directorate, 
HQ, for approval, a forecast of plans for 
the lease of such vehicles during the 
fiscal year. Such forecast shall be 
submitted so as to arrive at 
Headquarters on or before November 1 
of each year. 

(b) Two copies of each proposal/ 

.- request to commercially lease such 
vehicles shall also be forwarded to the 
Director, Property and Equipment 
Management Division, HQ, for review 
and certification/approval prior to 
submission to GSA under the 
Consolidated Lease Program or 


execution of commercial lease 
agreements. All such documentation will 
be reviewed by this official and a 
determination made as to conformance 
with applicable annual forecasts and 
pertinent public laws and their 
implementations. (See DOE-PMR 109- 
38.13.) 

(c) Leased vehicles will meet the 
miles-per-gallon criteria of, and be 
incorporated in, the approved plan of 
the fiscal year in which leases are 
initiated, reviewed, extended, or 
increased in scope. Vehicle leases will 
specify the vehicle model type to be 
provided. 


Subpart 908.70—Use of Excess 
Materials from GSA Inventories 


908.7001 Use of excess materials from 
General Services Administration 
inventories. 


(a) It is the policy of DOE to comply 
with the provisions of the Federal 
Property Management Regulations Part 
101-14, National Stockpile, as 
supplemented from time to time by 
FPMR Bulletins. 

(b) Section 328.2 of Defense 
Mobilization Order II provides that 
“Under such policies and procedures as 
the Administrator of General Services 
may prescribe, Government agencies 
which directly or indirectly use strategic 
and critical materials shall fulfill their 
requirements through the use of 
materials in Government inventories 
that are excess of the needs thereof.” 

(c) DOE offices shall fulfill their 
requirements for strategic and critical 
materials through use of the excess 
strategic and critical materials in the 
GSA inventories. 

(d) General Services Administration 
(DS), Washington, D.C. 20406, should be 
contacted directly for any detailed 
information concerning specifications, 
prices, and methods of placing the order. 


Subpart 908.71—Procurement of 
Special Items 


908.7100 Scope of Subpart. 

This subpart sets forth requirements 
and procedures for the acquisition of 
special items by DOE and contractors 
authorized to use special sources of 
supply to the extent indicated herein. 


908.7101 Motor Vehicles. 


9$08.7101-1 Scope of section. 

Acquisitions for purchase of motor 
vehicles shall be in accordance with this 
section. 
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908.7101-2 Consolidated purchase of new 
vehicies by General Services 
Administration. 


(a) New vehicles shall be procured in 
accordance with FPMR 101-25.304, 101- 
26.501, and 101-38.13, and DOE-PMR 
109-25.304, 109-38.13, and 109-38.51. 

(b) Orders for all motor vehicles shall 
be submitted on GSA Form 1781, Motor 
Vehicle requisition—Delivery Order— 
Invoice in accordance with FPMR 101- 
26.501. Requisitions for sedans, station 
wagons, and certain light trucks as 
specified by GSA, should contain a 
certification that the acquisition is in 
conformance with Pub. L. 94-163, and 
Executive Order 12003 and 12375 and 
subsequent implementations. 

(c) The schedule of dates for 
submission of orders is contained in 
FPMR 101-26.501-4. Heads of 
Contracting Activities shall consolidate 
and submit their requirements for 
passenger automobiles early in the fiscal 
year. Requisitions for sedans, station 
wagons and certain types of light trucks 
shall be submitted through 
Headquarters as outlined in 908.7101-6. 
Requisitions for all other types of 
vehicles shall be submitted directly to 
GSA. 


908.7101-3 Direct acquisition. 


Vehicles may be acquired by DOE 
activities directly rather than through 
GSA when a waiver has been granted 
by-GSA. A copy of the activity’s request 
to GSA for a waiver shall be forwarded 
to the Director, Property and Equipment 
Management Division, Procurement and 
Assistance Management Directorate, 
Headquarters. In those cases involving 
general purpose vehicles where GSA 
refuses to grant a waiver and where it is 
believed that acquisition through GSA 
would adversely affect or otherwise 
impair the program, authority for direct 
acquisition shall be obtained from the 
above-mentioned Headquarters official, 
prior to acquisition. In the acquisition of 
special purpose vehicles for use by DOE 
and its authorized contractors, the head 
of the Contracting Activity may 
authorize direct purchases. The 
purchase price for sedans and station 
wagons, shall not exceed and statutory 
limitation in effect at the time the 
acquisition is made. (See DOE-PMR 109- 
38.5101-4). 


908.7101-4 Replacement of motor 
vehicies. 

(a) The replacement of motor vehicles 
shall be in accordance with the 
replacement standards prescribed in 
FPMR 101-38.9 and DOE-PMR 109-38.9. 

(b) Heads of Contracting Activities 
may arrange to sell, as exchange sales, 


4 
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used motor vehicles being replaced and 
to apply the proceeds to the prrchase of 
similar new vehicles. However, in the 
event personnel are not available to 
make such sales, or it is in the best 
interest of the DOE office, GSA may be 
requested to sell the used vehicles. 


908.7101-5 Used vehicles. 

Normally, DOE does not purchase or 
authorize contractors to purchase used 
vehicles. However, Heads of 
Contracting Activities may authorize the 
purchase of used vehicles where 
justified by special circumstances; e.g., 
when new vehicles are in short supply, 
the vehicles are to be used for 
experimental or test purposes, or the 
vehicles are acquired from exchange 
sale. (In accordance with DOE-PMR 
109-38.5105-5, the statutory passenger 
vehicle allocation requirements for DOE 
shall apply to any purchase of used * 
vehicles except in the case of vehicles to 
be used exclusively for experimental or 
test purposes.) 


908.7101-6 Acquisition of fuel-efficient 
vehicles. 

(a) All purchases of sedans and 
station wagons, and certain types of 
light trucks as specified by GSA, are 
subject to the requirements of the 
Energy Policy and Conservation Act of 
1975 (EPCA), Pub. L. 94-163, and of 
Executive Orders 12003 and 12375 and 
subsequent implementing regulations. 
Accordingly, the Director of 
Administration and Heads of 
Contracting Activities will submit 
annually to the Director, Property and 
Equipment Management Division, 
Procurement and Assistance 
Management Directorate, HQ, for 
approval, a forecast of plans for the 
purchase of such vehicles during the 
fiscal year. Such forecast shall be 
submitted so as to arrive at 
Headquarters on or before November 1 
of each year. Additionally, the original 
and 2 copies of requisitions (GSA 1781) 
for purchase of such vehicles shall also 
be forwarded to the above official for 
review and certification/approval prior 
to submission to GSA. All such 
documentation will be reviewed by this 
official and a determination made as to 
conformance with applicable annual 
forecasts and pertinent public laws and 
their implementations. (See DOE-PMR 
10~-9-38.13.) 

(b) Sedans, station wagons, and light 
trucks requisitioned according to an 
approved forecast, but not contracted 
for by GSA until the subsequent fiscal 
year, will be included in the acquisition 
plan for the miles-per-gallon criteria of 
the year in which GSA signs the 
purchase contract along with the new 


vehicles planned for acquisition that 
year. 


908.7101-7 Government license tags. 

(a) Government license tags shall be 
procured and assignments recorded by 
DOE offices in accordance with FPMR 
101-38.303. 

(b) The letter “E” has been designated 
as the prefix symbol for all DOE official 
license tags. Assignments of specific 
“blocks” of tag numbers and the 
maintenance of tag assignment records, 
if performed by the Director, Property 
and Equipment Management Division, 
Procurement and Assistance 
Management Directorate, Headquarters. 
Assignments of additional “blocks” of 
tag number will be made upon receipt of 
written requests from field offices. 

(c) Special license tags for security 
purposes shall be purchased in 
accordance with state and local laws, 
regulations, and procedures. 

(d) In the District of Columbia, official 
Government tags shall be procured from 
the Department of Highways and 
Traffic, District of Columbia, for all 
motor vehicles (except vehicles exempt 
for security purposes) based or housed 
in the District. 

(e) See DOE-PMR 109-38.3 and 109- 
38.6 for additional guidance. 


908.7102 Aircraft. 


Acquisition of aircraft shall be in 
accordance with DOE-PMR 109-38.5205. 


908.7103 Office machines. 

Acquisitions of office machines by 
DOE offices and its authorized 
contractors shall be in accordance with 
FPMR 101-25.104, 101-25.302, 101- 
25.302-3, -4, and -6, and 101-25.403, and 
DOE-PMR 109—25.302, 109-25.302-3, and 
109-25.403. 


908.7104 Office furniture and furnishings. 
Acquisitions of office furniture and 
furnishings by DOE offices shall be in 
accordance with FPMR 101-25.104, 101- 
25.302, 101-25.302-1, -5, -7, and -8, 101- 
25.404 and 101-26.505, and DOE-PMR 
109-25.302, 109-25.302-1, and 109—25.350. 


908.7105 Filing cabinets. 

Acquisitions of filing cabinets shall be 
in accordance with FPMR 101-26.308 
and 101-25.302-2 and DOE-PMR 109- 
25.302-2.50. 


908.7106 Security cabinets. 

(a) Acquisitions of security cabinets 
shall be in accordance with FPMR 101- 
26.507 and the “prerequisites to 
ordering” criteria contained in FPMR 
101-25.302-2 and DOE-PMR 109-25.302- 
2.50. 

(b) Fixed-price prime contractors and 
lower tier subcontractors may use GSA 
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acquisition sources for security cabinets 
in accordance with FPMR 101-26.407 
and FAR 51. 


908.7107 Alcohol. 


(a) This section covers (1) Bureau of 
Alcohol, Tobacco and Firearms, (ATF), 
Treasury Department, alcohol 
regulations applicable to DOE, (2) 
delegations of authority to submit 
applications to purchase tax-free 
alcohol or specially denatured alcohol, 
and (3) purchases of alcohol by DOE or 
authorized contractors. To the fullest 
extent practicable, alcohol for use by 
DOE or its cost-type contractors shall be 
procured on a tax-free basis. 

(b) ATF regulations relating to the 
acquisition and use of alcohol free of 
tax, by Government agencies, are set 
forth in 26 CFR 213.141-213.146. Copies 
of excerpts from these regulations may 
be secured from the Bureau of Alcohol, 
Tobacco and Firearms, Department of 
Treasury, Washington, D.C. 20226. 
These regulations shall be followed in 
the acquisition of alcohol. 

(c) ATF Form 1444/1486, “Tax Free 
Spirits or Specially Denatured Spirits for 
Use of United States,” shall be used for 
acquisitions of specially denatured 
alcohol and ethy! alcohol, respectively. 
Section I of the form is the application 
for permission to procure and Part I is 
the permit. If acquisition from more than 
one warehouse is desirable, separate 
applications must be made for 
withdrawls from each warehouse. When 
permits are no longer required, they 
should be forwarded to the Bureau of 
Alcohol, Tobacco and Firearms for 
cancellation. Alcohol procured by use of 
the ATF form referred to in this 
subsection shall be used exclusively on 
DOE work. 

(d) The Procurement Executive, has 
been authorized to sign and delegate to 
others, authority to sign applications 
under Bureau of Alcohol, Tobacco and 
Firearms regulations relating to the 
acquisition and use of alcohol free of 
tax. Specific DOE personnel have been 
delegated authority to execute Part I of 
Form 1444/1486 by letters to the 
Director, Bureau of Alcohol, Tobacco 
and Firearms without power of 
redelegation. Copies of such letters have 
been furnished to field offices. Only the 
individuals so authorized shall execute 
Section I of these forms. Requests by 
field offices for new authorizations or 
changes to existing authorizations shall . 
be submitted by letter to the 
Procurement Executive. 

(e) Applications on the ATF Form 
1444/1486 shall be executed in duplicate 
by an authorized DOE official and 
mailed directly to the address on the 
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application. Only one permit will be 
provided to each field organization. Due 
to the numerous locations managed by 
field operations offices, the exact 
shipping address need not be shown in 
block 3 of the form. Shipments, however, 
must be addressed to the “Department 
of Energy at various locations within the 
United States”. The ATF will assign the 
application a permit number and return 
it to the requester. Distribution of 
certified copies shall be controlled and 
each holder of the certified copy 
recorded. 

(f} Annually, the Bureau of Alcohol, 
Tobacco and Firearms publishes printed 
lists of Distilled Spirits Plants, Bonded 
Warehouses and Denaturing Plants 
Authorized to Operate. Copies of these 
lists and supplies of Form 1444/1486 
may be secured by written request to 
the Director, Bureau, of Alcohol, 
Tobacco and Firearms, Special 
Operations Branch, Washington, D.C. 
20226. : 

(g) A signed copy of the permit shall 
accompany the original purchase order 
issued to the plant or warehouse, where 
it will be retained or returned with the 


shipment. Subsequent orders shall refer - 


to the permit on file in the plant or 
warehouse if it was retained. 

(h) When alcohol is shipped, the 
shipper prepares the required forms as 
specified by Bureau of Alcohol, Tobacco 
and Firearms regulations and forwards 
them to the consignee. Upon receipt of 
the receiving report covering the 
shipment, the officer who signed the 
purchase order shall execute the 
certificate of receipt and forward it to 
the appropriate Regional Director, 
Bureau of Alcohol, Tobacco and 
Firearms. The carrier transporting the 
alcohol shall also be given a receipt as 
specified by Bureau of Alcohol, Tobacco 
and Firearms regulations. 

(i) Abandoned and forfeited alcohol 
which has come into the custody or 
control of a Federal agency may be 
obtained by following the procedure set 
forth m FPMR 101-43.4. 


908.7108 Helium. 

(a) Acquisitions of helium by DOE 
and its authorized contractors shall be 
in accordance with this section. 

(b) The helium act (Pub. L. 86-777, as 
amended (50 U.S.C. 167(d}} provides 
that, to the extent that supplies are 
readily available, whether in gaseous.or 
liquid form, DOE shall purchase all 
major requirements of helium from the 
Secretary of Interior, Bureau of Mines, 
or from the Bureau of Mines distribution 
contractors eligible to sell Bureau of 
Mines helium to Federal agencies and 
their users in accordance with 30 CFR 
Part 602. 


(c)(1) Purchases may be made directly 

om the Bureau of Mines by forwarding 
a purchase order in duplicate to: Bureau 
of Mines, Division of Helium 
Operations, 1100 South Fillmore Street. 
Amarillo, Texas 79101. 

(2) Purchases may be made from Gime 
commercial firms listed by the Bureau of 
Mines as eligible to sell helium to 
Federal users. 

(i) The purchase document shall 
contain the following statement: 
“Helium furnished under this contract 
shall be Bureau of Mines Helium.” 

(ii) A copy of each acquisition 
document shall be furnished to the 
address in paragraph (c)(1) of this 
section. 


908.7109 Fuels and packaged petroleum 
products. 

Acquisitions of fuel and packaged 
petroleum products by DOE offices shall 
be in accordance with FPMR 101-26.602. 
When contractors are authorized, 
consistent with 951, to acquire such 
products from Defense sources, they 
shall do so in accordance with FPMR 
101-26.602. 


908.7110 Coal. 


DOE offices and authorized 
contractors may participate in the 
Defense Fuel Supply Center (DFSC) coal 
contracting program for carlead or 
larger lots. lf participation is desired, 
estimates shall be submitted to DFSC in 
accordance with FPMR 101-26.602. 


908.7111 Arms and ammunition. 


Pursuant to 10 U.S.C. 4655, the 
Secretary of the Army is authorized to 
furnish arms, suitable accouterments for 
use therewith, and ammunition for the 
protection of public money and 
property. 


908.7112 Materials handling equipment 
replacement standards. 

Materials handling equipment shall be 
purchased for replacement purposes in 
accordance with the standards in FPMR 
101-25.405 and DOE-PMR 109-25.405. 
Heads of Contracting Activities are 
authorized to replace an item earlier 
than the date specified in such 
standards under unusual circumstances. 
A written justification shall be placed in 
the purchase file. 


908.7113 Calibration services. 

Orders for calibration services may be 
placed with the National Bureau of 
Standard, Washi D.C. 20234, by 
either DOE acquisition offices or its 
authorized contractors. Copies of the 
letters authorizing contractors to order 
calibration services on behalf of DOE 
should be sent to the Bureau of 


Standards, Attention: “Administrative 
Services Division.” 


908.7114 Wiretapping and eavesdropping 
equipment. 


Acquisition by DOE offices and its 
contractors of devices primarily 
designed to be used surreptitiously to 
overhear or record conversations is 
prohibited. 


908.7115 Forms. 


{a} DOE forms shall be obtained by 
DOE offices in accordance with DOE 
Order 1322.2A, “Forms Management.” 
Cost-type contractors shall obtain DOE 
forms through the DOE contracting 
office. 

(b) Standard, optional, and certain 
other agency forms as listed in the GSA 
Supply Catalog will be obtained by DOE 
offices in accordance with FPMR 101- 
26.302. . 

(c) Marginally punched continuous 
forms shall be obtained in accordance 
with FPMR 101-26.703. 


908.7116 Electronic data processing tape. 

(a) Acquisitions of electronic data 
processing tape by DOE offices shall be 
in accordance with FPMR 101-26.508. 

(b) Acquisitions of electronic data 
processing tape by authorized 
contractors shall be in accordance with 
FPMR 101-26.508—1. However, if 
adequate justification exists, Heads of 
DOE Contracting Activities may 
authorize contractors to obtain their 
tape from other sources. When such an 
authorization is granted, a copy of the 
authorization and justification should be 
retained in the contract file. 


908.7117 Tabulating machine cards. 


DOE offices shali acquire tabulating 
machine cards in accordance with 
FPMR 101-26.509. 


908.7118 Rental of post office boxes. 


DOE offices and authorized 
contractors may rent post office boxes 
on an annual basis, or for shorter 
periods by quarters, where necessary. 
Payments for annual rentals are to be 
made in advance at the beginning of the 
fiscal year, and for periods of less than a 
year, either in advance for the whole 
period or at the beginning of each 
quarter in which the box is to be used. 


908.7119 Acquisition of gas masks and 
canisters. 


(a) M9 Army assault mask and M11 
and M14 canisters, supplies of the M9 
series protective field mask (Army 
assault mask) and M11 and M14 
canisters are being maintained at Oak 
Ridge, Tenn., and Richland, Wash.., for 





requisition by DOE offices and 
authorized contractors. 

(b) The masks supplied by Oak Ridge 
and Richland are refurbished to 
serviceable condition and tested for 
reliability before they are placed in 
stock. Each mask has been equipped 
with an M11 canister and is packaged in 
a transparent film bag. 

(c) For requisition of masks, 
purchasers should state, in addition to 
information for shipment, the quantity of 
masks required in large or medium size 
and whether a carrier for each mask is 
required. Price of each mask, with or 
without carrier, is $13.50, f.0.b. Oak 
Ridge, Tenn., or Richland, Wash. 

(d) For requisition of canisters for M9 
mask, purchasers should state, in 
addition to information for shipment, the 
type and quantity required at respective 
unit prices, f.o.b. Oak Ridge, Tenn., or 
Richland, Wash.: Canister, M11, FSN 
4240-112-9365 (filter paper and 
Whetlerized carbon)—$2.25 Canister. 
M14, FSN 4240-203-3733 (double 
thickness of filter paper) —$8.40. 

{e) DOE or cost-type contractor 
purchase orders for masks and canisters 
should be addressed to: 

(1) For delivery east of the Mississippi 
River: Oak Ridge Gaseous Diffusion 
Plant, Post Office Box P, Oak Ridge, TN 
37830. 

(2) For delivery west of the 
Mississippi River: Rockwell 
International Corp., Post Office Box 250, 
Richland, WA 99352. 


908.7120 Acquisition of masking devices. 


Masking devices are assembled in the 
DOE plant at Paducah, KY, and may be 
requisitioned by DOE offices and 
authorized contractors at cost from: 
Area Manager, DOE, Paducah Area 
Office, Post Office Box 1213, Paducah, 
KY 42001. 


908.7121 Special materials. 


This section covers the purchase of 
materials peculiar to the DOE program. 
While purchases of these materials are 
unclassified, quantities, destination or 
use may be classified. See appropriate 
sections of the Classification Guide. 
Contracting activities shall require 
authorized contractors to obtain the 
special materials identified in the 
following subsections in accordance 
with the procedures stated therein. 

(a) Heavy water. 

The Senior Program Official or 
designee controls the acquisition and 
production of heavy water for a given 
program. Orders shall be placed directly 
with the cognizant-Senior Program 
Official or designee. 


(b) Precious metals. 

The Oak Ridge Operations Office is 
responsible for maintaining the DOE 
supply of precious metals. These metals 
are platinum, palladium iridium, 
osmium, rhodium, ruthenium, gold and 
silver. Oak Ridge Operations Office has 
assigned management of these metals to 
NLO, Inc., P.O. Box 39158, Cincinnati, 
Ohio 45239. Telephone numbers are 
(513) 738-1151, extension 228 or FTS 
774-8228. DOE Offices and authorized 
contractors shall coordinate with NLO, 
Inc., regarding the availability of the 
above metals prior to the purchase of 
these metals on the open market. 

(c) Lithium. 


Subpart 908.72—Use of Acquisition 
and Supply Management Support 
Services at the Nevada Test Site 


908.7200 Scope of subpart. 

This subpart sets forth DOE policy for 
the use of the acquisition and supply 
management support services at the 
Nevada Test Site (NTS). The provisions 
of this subpart shall be applied to 
contractors carrying out authorized 
projects at the NTS. 


908.7201 Policy. 

As an integral part of its responsibility 
for furnishing project-related materials, 
equipment, and technical services, the 
Nevada Operations Office shall, except 
in special cases, provide to the fullest 
practicable extent, the necessary 
acquisition and supply management 
support services required to support the 
technical efforts of all organizations 
sponsoring experiments or participating 
in the scientific aspects of experiments 
conducted at the NTS. Furthermore, all 
organizations that are carrying out 
projects or performing work at the NTS 
will make the fullest practicable use of - 
these facilities and services to prevent 
unnecessary duplication and to assure 
maximum efficiency and economy. 


PART 909—CONTRACTOR 
QUALIFICATIONS 


Subpart 909.1—Responsibie Prospective 
Contractors 


909.104-70 Additional standards. 


Subpart 909.2—[Reserved] (FAR is 
Qualified Products) 


Subpart 909.3—[ Reserved] (FAR is First 

Article Testing and Approval) 

Subpart 909.4—Debarment, Suspension, 

and ineligibility 

909.402-70 Policy. 

909.404 Consolidated list of debarred, 
suspended, and ineligible contractors. 
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909.406 Debarment. 
909.406-3 Procedures. 
909.407 Suspension. 
909.407-3 Procedures. 


Subpart 909.5—Organizational Conflicts of 

interest 

909.500 Scope of subpart. 

909.570 DOE organizational conflicts of 
interest. 

909.570-1 Scope of section. 

909.570-2 Policy. 

909.570-3 Definition. 

909.570-4 Criteria for recognizing 
organizational conflicts of interest. 

909.570-5 Disclosure of organizational 
conflicts of interest. 

909.570-8 Notices and representations: 
Action required of Contracting Officers. 

909.570-7 Disclosure or representation. 

909.570-8 Contract clauses. 

909.570-9 Evaluation, findings, and contract 
award. 

909.570-10 Action in lieu of termination. 

909.570-11 Architect-engineering and 
construction contracts. 

909.570-12 Subcontractors and consultants. 

909.570-13 Remedies. 


Subpart 909.6—[Reserved] (FAR is 
Contractor Team Arrangements) 


Subpart 909.7—/ Reserved] (FAR is Defense 
Production Pools and Research and 
Development Pools) 


Subpart 909.1—Responsible 
Prospective Contractors 


909.104-70 Additional standards. 


A prospective contractor, in order to 
be determined as responsible, in the 
opinion of the contracting officer, must 
meet the following standards as they 
relate to the particular acquisition under 
consideration: 

(a) Have an established system of 
accounting and financial controls which 
the contracting officer determines will 
permit the effective administration of 
the type of contract proposed, 
particularly if under its terms, the costs 
incurred are a factor in determining the 
amount payable under the contract, or if 
advance or progress payments are 
regested. 

(c) If a bid or proposal for a 
construction contract qualifies any 
major equal opportunity requirement 
included or referenced in a solicitation, 
the qualification shall constitute grounds 
for.a determination that the offeror is 
not eligible or award. In the case of 
construction acquisition actions by DOE 
prime contractors, this determination 
shall be made only with the approval of 
the DOE contracting officer. 
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Subpart 909.2—[ Reserved] (FAR is 
Qualified Products) 


Subpart 909.3—{Reserved) (FAR is 
First Article Testing and Approval) 


Subpart 909.4—Debarment, 
Suspension, and ineligibility 
909.402-70 Policy. 

DOE regulations regarding debarment, 
and suspension are contained in 10 CFR 
Part 1035. Regulations regarding 
ineligiblity contained in the FAR. 


909.404 Consolidated list of debarred, 
suspended, and ineligible contractors. 

The GSA Consolidated List of 
Debarred, Suspended, and Ineligible 
Contractors and the DOE Consolidated 
List of Debarred, Suspended, and 
Voluntarily Excluded Awardees shall be 
reviewed in accordance with 10 CFR 
1035.13(j). 


909.406 Debarment. 


909.406-3 Procedures. 

(a) Information of possible fraud, 
waste, abuse, or other forms of 
wrongdoing which may constitute or 
contribute to grounds for debarment or 
suspension shall be reported in 
accordance with 10 CFR 1035.3(b). 


909.407 Suspension. 


$09.407-3 Procedures. 
(a) See 909.406-3. 


Subpart 909.5—Organizational Conflict 
of Interest 


909.500 Scope of Subpart. 

DOE acquisitions will be processed in 
accordance with Section 909.570 below 
rather as provided at FAR 9.5 with 
respect to organizational conflict of 
interest. 


909.570 DOE organizational confiicts of 
interest. 


909.570-1 Scope of section. 

This section sets forth Department of 
Energy policies and procedures 
regarding organizational conflicts of 
interest (OCI) and is pursuant to section 
644 of the Department of Energy 
Organization Act (Pub. L. 95-91) to 
implement the requirements of the 
Federal Nonnuclear Energy Research 
and Development Act of 1974 (Pub. L. 
93-577), as amended, and the Federal 
Energy Administration Act of 1974 (Pub. 
L. 93-275), as amended. 


909.570-2 Policy. 


It is the policy of the DOE to identify 
and avoid or mitigate organizational 
conflicts of interest before entering into 


contracts, agreements, and other 
arrangements. 


909.570-3 Definitions. 

(a) The term “organizational conflicts 
of interest” means that a relationship or 
situation exists whereby an offeror or a 
contractor {including chief executives 
and directors, to the extent that they 
will or do become involved in the 
performance of the contract, and 
proposed consultants or subcontractors 
where they may be performing services 
similar to the services provided by the 
prime) has past, present, or currently 
planned interest that either directly or 
indirectly, through a client relationship 
relate to the work to be performed under 
a Department contract and which f1) 
may diminish its capacity to give 
impartial, technically sound, objective 
assistance and advice, or (2) may result 
in it being given an unfair competitive 
advantage. It does not include the 
normal flow of benefits from the 
performance of the contract. 

(b) The term “research and 
development” means any work or effort, 
the principal purpose of which involves 
(1) theoretical analysis, exploration, or 
experimentation; or (2) extension of 
investigative findings and theories of a 
scientific or technical nature into 
practical application for experimental 
and demonstration purposes, including 
the experimental production and testing 
of models, devices, equipment, 
materials, and processes. 

(c) The term “evaluation services or 
activities” means any work or effort, the 
principal purpose of which involves the 
independent study of technology, 
process, product, or policy. ; 

(d) The term “technical consulting and 
management support services” means 
any work or effort, the principal purpose 
of which is to provide internal 
assistance to any program element or 
other organizational component of the 
Department in the formulation or 
administration of its programs, projects, 
or policies, which requires the 
contractor to be given access to internal 
or proprietary data. Such services 
typically include assistance in the 
preparation of program plans; 
evaluation, monitoring or review of 
contractors’ activities or proposals 
submitted by prospective contractors; 
preparation of preliminary designs, 
specifications, or statements of work. 

(e) The term “architect-engineering 
services” means the work or effort of a 
professional nature associated with the 
study, test, design, supervision, and 
construction, alteration, or repair of real 
property including utilities and — 
appurtenances thereto. Such services 
embrace conceptual design and Title I, 
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Title i, and Title Il work, as defined in 
936.7200{b). 

(f} The term “contract” for purposes of 
implementing policy on organizational 
conflicts of interest, means any contract, 
agreement or other arrangement with 
the Department. 

(g) The term “contractor” means any 
person, firm unincorporated association, 
joint venture, partnership, corporation or 
affiliates thereof, which is a party toa 
contract with the Department. 

(h) The term “affiliates” means 
business concerns which are affiliates of 
each other when either directly or 
indirectly one concern or individual 
controls or has the power to control 
another, or when a third party controls 
or has the power to control both. (See 
FAR 9.403) 

(i) The term “subcontractor” means 
any subcontractor of any tier which 
performs work under a contract. 

(j) The term “offeror” means any 
person, firm, unincorporated 
association, joint venture, partnership, 
corporation or affiliates thereof, 
submitting a bid or proposal, solicited or 
unsolicited, to the Department or obtain 
a contract or modifications thereof. 


909.570-4 Criteria for recognizing 
organizational conflicts of interest. 

(a] General. Two questions should 
generally be asked in determining 
whether organizational conflicts exist: 
(1) Are there conflicting roles which 
might bias a contractor’s judgment in 
relation to its work for the Department? 
(2) Is the contractor being given an 
unfair competitive advantage based on 
the performance of the contract? The 
ultimate determination as to whether 
organizational conflicts of interest exist 
should be made in the light of common 
sense and good business judgment 
based upon the relevant facts and the 
work to be performed. While it is 
difficult to identify, and to prescribe in 
advance, a specific method for avoiding 
all the various situations or 
relationships which might involve 
potential organizational conflicts of 
interests, Department personnel must 
pay particular attention to proposed 
contractual requirements which call for 
the rendering of advice, or consultation 
or evaluation services, or similar 
activities that lay direct groundwork for 
the Department's decisions on future 
acquisitions, research and development 
programs, production and regulatory 
activities. 

(b) Situations or relationships 
involving organizational conflicts of 
interest. The following general examples 
(which are not all-inclusive) illustrate 
situations or relationships where 
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potential organizational conflicts of 
interest frequently arise. Specific 
examples are set forth in Appendix A. 

(1) Contract performance involving 
the preparation and furnishing of 
complete or essentially complete 
specifications which are to be used in 
competitive acquisition for the 
furnishing of products or services. 

(2) Contract performance involving 
the preparation and furnishing of a 
detailed plan for specific approaches or 
methodologies that are to be 
incorporated in a competitive 
acquisition. 

(3) Contract performance involving 
access to internal information not 
available to the public concerning 
Departmental plans or programs and 
related opinions, clarifications, 
interpretations, and positions. 

(4) Contract performance involving 
access to proprietary information which 
cannot lawfully be used for purposes 
other than those authorized by the 
owners. 

(5) Contract performance involving 
evaluation of the contractor's products 
or services, or the products or services 
of another party, where the contractor is 
or has been substantially involved in 
their development or marketing. 

(6) Contract performance involving 
the preparation and furnishing of advice 
to the Department in a techincal area 
where the contractor is also providing 
consulting assistance in the same area 
to any other organization. 

(7) Contract performance involving 
the preparation and furnishing of advice 
to the Department on a regulatory 
matter where the contractor is also 
providing assistance on the same or 
similar matter to any organization 
regulated by the Department. 

(c) Other considerations. An 
organizational conflict of interest may 
exist or arise: 

(1) Even though no follow-on 
acquisition is anticipated; 

(2) Even though a hardware exclusion 
clause may not be appropriate; and 

(3) When a contract is awarded on a 
noncompetitive or a sole source basis. 

(d) An organizational conflict of 
interest is more likely to be disclosed if 
a contract is competitive. Accordingly, 
greater care shall! be exercised in the 
absence of competition. 


909.570-5 Disclosure of organizational 
conflicts of interest. 

(a) When submitting solicitations and 
unsolicited proposals for (1) evaluation 
services or activities; (2) technical 
consulting and management support 
services and professional services; (3) 
research and development conducted 
pursuant to the authority of the Federal 


Energy Administration Act of 1974 (Pub. 
L. 93-275), as amended; and (4) other 
contractual situations where special 
organizational conflicts of interest 
provisions are noted in the solicitation 
and included in the resulting contract, 
offerors shall be required to disclose 
relevant information bearing on the 
possible existence of any organizational 
conflicts of interest or complete the 
representation required by 909.570-7. 
This requirement shall also apply to all 
modifications of contracts of the types 
noted above except those issued under 
the Changes clause. Where, however, a 
disclosure statement of the type 
required by the Organizational Conflicts 
of Interest Disclosure or Representation 
provision has previously been submitted 
with regard to the contract being 
modified, only an updating of such 
statement shall be required. Information 
submitted by offerors pursuant to the 
disclosure requirement shall be treated 
by the Department, to the extent 
permitted by law, as confidential 
information to be used solely for OCI 
purposes. 

(b) When the Government finds that 
an organizational conflict of interest 
exists or may exist with respect to an 
offeror or contractor, no contract or 
contract modification award covered by 
909.570-7 shall be made until the 
organizational conflict of interest has 
been adequately avoided or mitigated, 
except as provided in 909.570-9 below. 


909.570-6 Notices and representations: 
Action required of Contracting Officers. 

The disclosure or representation 
required by 909.570-7 is designed to 
alert the contracting officer to situations 
or relationships which may constitute 
either present or anticipated 
organizational conflicts of interest with 
respect to a particular offeror or 
contractor. However, this disclosure or 
representation may not identify a 
potential organizational conflict of 
interest involving a successful offeror 
that could affect the offeror’s 
participation in subsequent acquisitions 
arising out of or related to work 
performed under a contract that results 
from the solicitation currently under 
consideration. Accordingly, whenever 
such potential conflicts are foreseeable 
by the Government, a special notice also 
shall be included in the solicitation 
informing offerors of the fact that such a 
potential conflict is foreseen and that a 
special contract clause designed to 
avoid or mitigate such conflict will be 
included in any resultant contract as 
required by 909.507-7. Such notice shall 
specify the proposed extent and 
duration of restrictions to be imposed 
with respect to participation in 
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subsequent acquisitions. A fixed term of 
reasonable duration is measured by the 
time required to eliminate what would 
otherwise constitute an unfair 
competitive advantage. This is a 
variable; and in no event certain. In the 
event a contractor, having performed on 
one contract, later seeks work that 
stems or may be deemed to stem 
directly from prior performance, such 
contractor shall not be precluded from 
proposing on follow-on work unless the 
prior contract contained an appropriate 
follow-on restriction. 


909.570-7 Disclosure or representation. 


The disclosure or representation 
provision at 952.209-70 shall be included 
in all solicitations, scope modifications, 
and unsolicited proposals for (a) 
evaluation services or activities; (b) 
technical consulting and management 
support services and professional 
services; (c) research and development 
conducted pursuant to the authority of 
the Federal Energy Administration Act 
of 1974 (Pub. L. 93-275), as amended; 
and (d) other contractual situations 
where special! organizational conflicts of 
interest provisions are noted in the 
solicitation and included in the resulting 
contract. Appendix B contains a 
suggested format for the disclosure 
submission. 


909.570-8 Contract clauses. 


(a) General contract clause. 

Except where a special clause has 
been determined to be appropriate, all 
contracts subject to the disclosure or 
representation requirement of 909.570-7 
shall include the clause set forth at 
952.209-71. 

(b) Special contract clauses. 

(1) If it is determined from the nature 
of the proposed contract that a potential 
organizational conflict of interest may 
exist, the Contracting Officer may 
determine that such conflict can be 
avoided through the use of an 
appropriate special contract clause. 
Examples of the types of clauses which 
may be employed include, but are not 
limited to, the following: 

(i) Hardware exclusion clauses which 
prohibit the acceptance of production 
contracts following a related 
nonproduction contract previously 
performed by the contractor; 

(ii) Software exclusion clauses; 

(iii) Clauses which require the 
contractor (and/or certain of its key 
personnel) to avoid certain 
organizational conflicts of interest; 

(iv) Clauses which provide for the 
protection of the confidentiality of data 
and guard against its unauthorized use; 
and 
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(v) Clauses that prohibit other 
segments or divisions of the contractor 
from becoming involved in the 
performance of the contract work or 
being in a position to influence such 
work. 

If deemed appropriate, the prospective 
contractor may be given the opportunity 
to negotiate the terms and conditions of 
the clause and its application including 
the extent and time period of any 
restrictions. 

(2) Contracts for technical consulting 
and management support services, as 
defined in 909.570-3(d), are particularly 
susceptible to organizational conflicts of 
interest. Therefore, the clause set forth 
at 952.209-72 shall be included in all 
contracts for technical consulting and 
management support services. This 
clause, after any appropriate 
modification, may also be included in 
any contract for professional services 
and evaluation services and activities. 


909.570-9 Evaluation, findings, and 
contract award. : 

(a) The contracting officer or selection 
official, as appropriate, shall evaluate 
all relevant facts submitted by an 
offeror pursuant to the requirements of 
909.570-6 and such other relevant 
information as may be available 
concerning possible organizational 
conflicts of interest. After evaluation all 
such information in accordance with the 
criteria of 909.570—4 and prior to any 
award, a finding shall be made by the 
contracting officer whether possible 
organizational conflicts of interest exist 
with respect to a particular offeror or 
whether there is little or no likelihood 
that such conflicts exist. When formal 
source evaluation board procedures are 
applicable, the finding shall be made by 
the Source Selection Official. If the 
finding indicates that such conflicts 
exist, then the contracting officer shall: 

(1) Disqualifying the offeror from 
award; or 

(2) Avoid such conflicts by the 
inclusion of appropriate conditions in 
the resulting contract; or 

(3) If such conflicts cannot be avoided 
by an appropriate contract provision, 
and the Secretary or the Secretary's 
designee has nevertheless determined 
that award of the contract to the offeror 
is in the best interest of the United 
States, the contract may be awarded. 
Where such a public interest 
determination is made, an appropriate 
written finding and determination shall 
be published in the Federal Register and 
an appropriate clause included in the 
contract to mitigate the conflict, to the 
extent feasible, prior to any award. 

(b) Examples of circumstances 
justifying the determination permitted 


by 909.570-9(a)(3) include, but are not 
limited to: 
(1) Situations where the public 
exigency will not otherwise permit; and 
(2) Situations where the work or 
services cannot otherwise be obtained. 


$09.570-10 Action in lieu of termination. 

If, after award, a possible 
organizational conflict of interest is 
identified by the contractor or other 
sources and the Contracting Officer 
determines that such a conflict does in 
fact exist and that it would not be in the 
best interests of the Government to 
terminate the contract as provided in the 
clauses required by 909.570-8, the 
contracting officer shall take every 
reasonable action to avoid or mitigate 
the effects of the conflict. 


909.570-11 
construction 

(a) The award of related architect- 
engineering services and construction 
contracts or subcontracts to the same 
contractor can result in self-inspection 
of construction work and permit the 
contractor to render biased decisions. 
Such contract awards shall not be 
permitted unless a waiver is obtained 
prior to award from the Department's 
Procurement Executive. 

(b) The award of architect-engineering 
services contracts, the principal purpose 
of which is to provide evaluation 
services and activities or technical 
consulting and management support 
services, shall be subject to the 
requirements of 909.570-7 and 909.570- 
8(b)(2). 


909.570-12 Subcontractors and 
consultants. 

The contracting officer shall require 
offerors and contractors to obtain for 
the Department a disclosure or 
representation in accordance with 
subsection 909.570-7 from 
subcontractors and consultants who 
may be performing services similar to 
the services provided by the prime, 
except that subcontractors shall not 
normally be required to submit the 
disclosure or representation if such 
subcontract is for supplies. Such 
disclosure or representation may be 
submitted by the subcontractors and 
consultants directly to the contracting 
officer and they shall be treated by the 
Department, to the extent permitted by 
law, as confidential information to be 
used solely for OCI purposes. The 
contracting officer shall assure that 
contract clauses in accordance with 
909.570-8 are included in subcontracts 
or consultant agreements involving 
performance of work under a prime 
contract covered by this subpart. 


Architect-engineering and 
contracts. 


909.5713 Remedies. 


In addition to such other remedies as 
may be permitted by law or contract, for 
a breach of any of the restrictions in this 
subpart or for nondisclosure or 
misrepresentation of any relevant facts 
required to be disclosed by this subpart, 
the Department may disqualify the 
contractor for subsequent Department 
contracts. Contractors and offerors may 
also be subject to the criminal penalties 
expressed in 18 U.S.C. 1001 for such 
violations. 

Appendix A 
Examples of Contractual Situations or 


Relationships-Organizational Conflicts of 
Interest 


General 


In development work it is normal to select 
firms which have done the most advanced 
work in the field. It is to be expected that 
these firms will design and develop around 
their own prior knowledge. Development 
contractors can frequently start production 
earlier and more knowledgeably than can 
firms which did not participate in the 
development, and this affects the time and 
quality of production, both of which are 
important to the Government. In many 
instances, the Government may have 
financed such development. Thus, the 
development contractor may have an 
unavoidable competitive advantage which is 
not considered unfair and no prohibition 
should be imposed. 


Examples 

The following examples illustrate types of 
situations and relationships where 
organizational conflict of interest questions 
frequently arise, but they are not all- 
inclusive. 


Example 1 


Contractor A, in connection with the 
performance of a study contract, is given 
information by the Department regarding 
Department plans for future acquisitions. 
This information is not available to interested 
industrial firms. 

Guidance. Normally this would constitute 
an OCI and the contractor should not be 
permitted to compete with such firm for work 
relating to such plans. 


Example 2 


Company A, in response to a request for 
proposals (RFP), proposes to undertake 
certain analyses of an energy savings device 
as called for in the RFP. The company is one 
of several companies considered to be 
technically well qualified. In response to the 
inquiry in the RFP, A advises that it is 
currently performing similar analyses for the 
manufacturer of the device. 

Guidance. Normally this would constitute 
and OCI and a contract for that particular 
work would not be awarded to Company A 
because it would be placed in a position in 
which its judgment could be biased in 
relationship to its work for the Department. 
Since there are other well qualified 





companies available, there would be no 
reason for granting a waiver of the policy. 


Example 3 


Accounting Firm A, in response to a 
request for proposal, proposes to undertake 
an analysis of the profitability of one segment 
of the energy industry. The firm is one of 
several firms considered to be technically 
well qualified. In response to the inquiry in 
the RFP, A advises that it derives a 
substantial portion of its income from the 
industry to be studied. 

Guidance. Normally this would constitute 
an OCI and a contract would not be awarded 
to Firm A because it would be placed in a 
position in which its judgment could be 
biased in relationship to its work for the 
Department. 


Example 4 


Company A prepares updated Government 
specifications for a standard refrigerator to 
be procured competitively. 

Guidance. Normally this would constitute 
an OCI and Company A shall not be allowed 
for a reasonable period of time to compete for 
supply of the refrigerator. ° 


Example 5 


Company A designs or develops new 
electronics equipment and, as a result of the 
design or development, prepares 
specifications. 

Guidance. Normally this would not 
constitute an OCI and the company may 
supply the electronics equipment. 


Example 6 


A tool company and/or a machinery 
company representing the American Tool 
Institute works under the supervision and 
control of Government representatives to 
refine specifications or to clarify the 
requirements of a specific acquisition. 

Guidance. Normally this would not 
constitute an OCI and these companies may 
supply the item. 


Example 7 


Prior to acquisition of Automatic Data 
Processing (ADP) Equipment, Company A is 
awarded a contract to develop software to 
automate a DOE function. Since the software 
can be written to favor a particular vendor's 
commercial ADP hardware, a potential 
conflict of interest exists. 

Guidance. Normally this would constitute 
an OCI and Company A should be barred 
from at least the initial follow-on ADP 
hardware acquisition using the software 
developed under its development contract. 
Example 8 

Company A receives a contract to define 
the detailed performance characteristics a 
Government agency will require for the 
purchase of rocket fuels. A has not developed 
the particular fuels. At the time the contract 
is awarded, it is clear to both parties that the 
performance characteristics arrived at will be 
used by the Government agency to choose 
competitively a contractor to develop or 
produce the fuels. 

Guidance. Normally this would constitute 
an OCI and Company A shall not be permited 
to bid on this acquisition. 


Example 9 


Company A receives a contract to prepare 
a detailed plan for the acquisition of services 
aimed at the advanced scientific and 
engineering training of the Department's 
personnel. It suggests a curriculum which the 
agency endorses and incorporates in requests 
for proposals to various institutions to 
establish and conduct such training. 

Guidance. Normally this would constitute 
an OCI and Company A shall not be 
permitted to bid on this acquisition. 


Example 10 


Consulting Firm A, in response to an RFP, 
proposes to undertake an evaluation of the 
environmental impacts of coal-fired powered 
to undertake an evaluation of the 
environmental impacts of coal-fired powered 
plants as called for in the RFP. The company 
is one of several companies considered to be 
technically well qualified. In response to the 
inquiry in the RFP, A advises that it derives a 
substantial portion of its income from 
companies which manufacture nuclear power 
plants. 

Guidance. Normally this would constitute 
and OCI and a contract for that particular 
work would not be awarded to Firm A 
because it would be placed in a position in 
which its judgment could be biased in 
relationship to its work for the Department. 
Example 11 

Consulting Firm A derives a substantial 
portion of its income from Company B in 
connection with the study of natural gas 
production. Company B is also heavily 
involved with motor gasoline marketing. A 
discloses these facts in response to an RFP 
for a study of motor gas marketing. 

Guidance. Normally this would constitute 
an OCI and a contract for the study of motor 
gasoline marketing plants would not be 
awarded to Firm A because it would be 
placed in a position in which its judgment 
could be biased in relation to its work for the 
Department. 


Example 12 


Firm A, because of its unique technical 
expertise, has been requested to assist the 
Department in the evaluation of proposals 
which will result from a competitive 
solicitation. Firm A also plans to submit a 
proposal in response to this same solicitation. 

Guidance. Normally this consititutes a 
conflict and Firm A should be precluded from 
participating in the solicitation. In a 
particular case, it may be desirable (e.g, 
when the competitive field in narrow) to 
allow a separate division or affiliate of Firm 
A to submit a proposal; but in such a case, of 
course, Firm A would not itself participate in 
the evaluation of this proposal, which would 
be undertaken by DOE personnel or another 
firm. 


Appendix B 
Disclosure Format 


With respect to past, present, and currently 
planned interests (financial, contractual, 
organizational, or otherwise), the offeror 
should furnish a list of past, present, and 
currently planned activities (including 
contracts) which relate to the work to be 
performed under the solicitation- 
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The list may be in columnar format 
showing: 

(a) The company (or agency) for which the 
work is being, has been, or will be performed;- 

(b) Nature of the work (a brief description); 

(c) Period of performance for the work; 

(d) Dollar value of the work; and 

(e) Sales and marketing activity. 

Similar information should be provided by 
the covered subcontractors and consultants 
relating to the work to be performed by them 
under the solicitation. 


Supart 909.6—[Reserved] (FAR is 
Contractor Team Arrangements) 


Supart 909.7—[Reserved] (FAR is 
Defense Production Pools and 
Research and Development Pools) 


PART 910—SPECIFICATIONS, 
STANDARDS, AND OTHER PRODUCT 
DESCRIPTIONS 


910.004 Selecting specifications or 


description for use. 


910.004 Selecting specifications or 
description for use. 


Pursuant to the Resource 
Conservation and Recovery Act of 1976, 
42 U.S.C. 6962, the Environmental 
Protection Agency has promulgated 
rules at Part 249 of Title 40 of the Code 
of Federal Regulations regarding the use 
of certain waste by products as 
generally acceptable substitutes for 
energy intensive raw materials. When 
cement or concrete is being acquired, 
specifications should include provisions 
to allow for the use of (as an optional or 
alternate material) cement or concrete 
which contains fly ash. However, 
specifications should not be revised to 
allow the use of fly ash if it can be 
determined that for a particular project 
or application reasonable performance 
requirements for the cement or concrete 
will not be met, or that the use of fly ash 
would be inappropriate for technical 
reasons. Architect-engineer contracts 
should include provisions assuring that 
the provisions of 40 CFR 249 are 
considered in developing specifications. 


PART 911—[RESERVED] (FAR IS 
ACQUISITION AND DISTRIBUTION OF 
COMMERCIAL PRODUCTS) 


PART 912—CONTRACT DELIVERY OR 
PERFORMANCE 


Subpart 912.1—[Reserved] (FAR is Delivery 
or Performance Schedules) 


Subpart 912.2—{Reserved] (FAR is 
Liquidated Damages) 


Subpart 912.3—Priorities, Allocations and 
Allotments 


912.300 Scope of subpart. 
912.302 General. 
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912.304 Solicitation provision and contract 
clause. 


Subpart 912.4—[Reserved] (FAR is 
Variation in Quantity) 


Subpart 912.5—Suspension of Work, Stop- 
Work Orders, and Government Delay of 
Work 


912.503 Stop-work orders. 


Subpart 912.3—Priorities, Allocations, 
and Allotments 


912.300 Scope of subpart. 

This subpart implements and 
supplements FAR subpart 12.3— 
Priorities, Allocations, and Allotments, 
and implements the regulations and 
procedures of the Defense Materials 
System (DMS) and the Defense Priorities 
System (DPS) in solicitations and 
contracts in support of authorized 
national defense and those energy 
programs which maximize domestic 
energy supplies. (See 15 CFR Parts 330- 
354). 


912.302 General. 

(d) Programs which maximize 
domestic energy supplies are eligible for 
priorities and allocations support 
depending on an executive decision 
made on a case-by-case basis. Eligibility 
is pursuant to Section 104(a) of the 
Energy Conservation and Policy Act, 
Pub. L. 94-163, which added a new 
Section 101(c) to the Defense Production 
Act. Guidance is provided by 10 CFR 216 
and Department of Energy publication 
DOE/PR-0042, “Priorities and 
Allocations Support for Energy: Keeping 
Energy Orders on Schedule,” dated 
August 1980. Rated orders and ACM 
orders placed in support of authorized 
energy programs are equivalent to 
orders placed in support of authorized 
defense programs under DMS/DPS and 
receive the same preferential treatment 
throughout the industrial supply chain. 

(e) Heads of contracting activities 
shall ensure that members of their staff 
and contractors under their jurisdiction 
are advised of the provisions of the DMS 
and DPS regulations and that the related 
procedures are followed to ensure 
training and adherence to the 
regulations and procedures throughout 
the industrial supply chain. Under DMS 
and DPS, it is mandatory that the 
priority rating be extended through the 
industrial chain from supplier to 
supplier. 


912.304 Solicitation provision and 
contract clause. 

(a) The contracting officer shall insert 
the provision at 952.212-70, Rated or 
Authorized Controlled Material Orders 
for DOE Atomic Energy Programs, in 
solicitations that will result in the 


placement of rated orders or ACM 
orders for authorized DOE atomic 
energy programs. 

(b) The contracting officer shall insert 
the clause at 952.212-71, Priorities, 
Allocations, and Allotments for DOE 
Atomic Energy Programs, in orders and 
contracts that are placed in support of 
authorized DOE atomic energy 
programs. 

(c) The use of the clauses in 952.212- 
70 and 952.212~71 is optional for 
industrial delivery orders of $2,500 or 
less. 

(d) The contracting officer shall insert 
the provision at 952.212-70 (Alternate I) 
Rated or Authorized Controlled Material 
Orders for Energy Programs, in 
solicitations that may result in the 
placement of rated orders or ACM 
orders for authorized energy programs. 

(e) The contracting officer shall insert 
the clause at 952.212-71 (Alternate I) 
Priorities, Allocation, and Allotments for 
Energy Programs, if it is believed the 
contract involves a program the purpose 
of which is to maximize domestic energy 
supplies. 


Subpart 912.4—[Reserved] (FAR is 
Variation in Quantity) 


Subpart 912.5—Suspension of Work, 
Stop-Work Orders, and Government 
Delay of Work 

912.503 Stop-work orders. 

(b) Approval before issuance of a 
stop-work order shall be obtained at an 
organizational level one step above the 
contracting officer or at such higher 
level as an HCA may require. 


PART 913—SMALL PURCHASES 


Subpart 913.1—[Reserved] (FAR is General) 


Subpart 913.2—[Reserved] (FAR is Blanket 
Purchase Agreements) 


Subpart 913.3—Fast Payment Procedure 
913.301 General. 

Subpart 913.4—imprest Fund 

913.403 Agency responsibilities. 
Subpart 913.5—Purchase Orders 


913.505-2 Agency order forms in lieu of 
Optional Forms 347 and 348. 


Subpart 913.1—[Reserved] (FAR is 
General) 


Subpart 913.2—[Reserved] (FAR is 
Blanket Purchase Agreements) 


Subpart 913.3—Fast Payment 


913.301 General. 
The fast payment procedure 


‘ delineated in FAR Subpart 13.3 is not to 


be utilized by DOE. 


Subpart 913.4—Iimprest Funds 


913.403 Agency responsibilities. 


(d) If imprest funds are to be used, the 
HCA shall issue detailed procedures for 
the control of such funds. 


Subpart 913.5—Purchase Orders 


913.505-2 Agency order forms in lieu of 
Optional Forms 347 and 348. 


The combination purchase request/ 
order/receipt form shall be used in lieu 
of the Optional Form 347 for small 
purchases. 


PART 914—PROCUREMENT BY 
FORMAL ADVERTISING 


Subpart 914.1—[Reserved] (FAR is Use of 
Formal Advertising] 


Subpart 914.2—Solicitation of Bids 

914.201-5 Part IV Representations and 
instructions. 

914.201-7 Contract clauses. 

914.201-70 Preparation of invitations for 
bids. 


Subpart 914.3—{ Reserved] (FAR is 
Submission of Bids) 


Subpart 914.4—Opening of Bids and 
Award of Contract 


914.401 Receipt and safeguarding of bids. 

914.402 Openings of bids. 

914.406 Mistakes in bids. 

914.406-3 Other mistakes disclosed before 
award. 

914.4064 Mistakes after award. 

914.407-8 Protests against award. 

914.407-70 Protests authorities. 

914.408-2 Award of classified contracts. 


Subpart 914.5—Two-Step Formal 
Advertising 


914.502 Conditions for use. 


Subpart 914.1—[Reserved] (FAR is 
Use of Formal Advertising) 


Subpart 914.2—Solicitation of Bids 


914.201-5 Part IV Representations and 
instructions. 


(a) Section K, Representations, 
certifications, and other statements of 
bidders. 

DOE contracting activities may elect 
to establish on a local basis a system of 
annual representations and 
certifications. Such systems are 
intended to relieve contractors of the 
repetitious burden of submitting 
representations and certifications with 
each bid or proposal submitted. 
Following the filing of an annual 
representation and certification, 
contractors need only certify that the 
annual representation has been filed 





and remains current. Prior to the annual 
anniversary of the filing, contractors 
shall be required to submit another 
representation in order to assure that 
the information is current. 


914.201-7 Contract clauses. 


(b)(1) When contracting by formal 
advertising, the Contracting Officer shall 
insert the clause at 952.214-27, Price 
Reduction for Defective Cost or Pricing 
Data—Modifications—Formal 
Advertising, in all solicitations and 
contracts. 


9$14.201-70 Preparation of invitations for 
bids. 


When an option is to be employed, the 
option quantity should be for an amount 
which bears a reasonable relationship to 
the initial firm quantity amount. For 
procedures to be used in setting the 
option quantity, see FAR 17.2. 


Subpart 914.3—[Reserved] (FAR is 
Submission of Bids) 


Subpart 914.4—Opening of Bids and 
Award of Contract 


914.401 Receipt and safeguarding of bids. 


Envelopes, or other outer covering, 
containing identified bids shall be time- 
stamped (indicating the place, date, and 
time of receipt) upon receipt, either in a 
mail room or other receiving point at the 
address specified in the invitation. 


914.402 Opening of bids. 


At the bid opening, the relative merits 
of any bid shall not be discussed by the 
person opening the bids or the 
contracting officer, with the bidders, 
their representatives, or with casual 
observers. No statements shall be issued 
by the bid opener or the contracting 
officer at a bid opening bearing on the 
award, the.possibility of a 
readvertisement, mistakes in bids, etc. 


914.406 Mistakes in bids. 


914.406-3 Other mistakes disclosed 
before award. 

Pursuant to FAR 14.406-3(e), the 
Procurement Executive, Headquarters, 
has been delegated authority by the 
Secretary to make the determinations 
under FAR 14.406-3. In the case of 
mistakes in bids alleged after opening of 
bids and before award, the Procurement 
Executive has the power to redelegate 
this authority to Heads of Contracting 
Activities without power of 
redelegation, to make administrative 
determinations regarding withdrawal of 
bids as provided for in paragraphs (a) 
and (c) of FAR 14.406-3, providing that 
each such determination shall be 
approved by Legal Counsel. 


914.406-4 Mistakes after award. 


The Procurement Executive has been 
delegated authority to make the 
determinations under FAR 14.406-4. 
Mistakes in bids after award, together 
with the data set forth in FAR 14.406- 
4(e), shall be submitted to the 
Procurement Executive. 


914.407-8 Protests against award. 


(a) General. 

Protests must generally be received 
within ten days after the basis for 
protest is known or should have been 
unless good cause is shown to extend 
that time limit except that protests 
based upon alleged improprieties in any 
type of solicitation which are apparent 
prior to bid opening or the closing date 
for receipt of initial proposals shall be 
filed prior to bid opening or the closing 
date for receipt of initial proposals. 

(b) Protests before award. 

(3) The Head of the Contracting 
Activity or designee shall obtain 
approval of the Procurement Executive 
to make an award where a protest has 
been submitted to either the DOE or the 
Comptroller General. 


914.407-70 Protest Authorities. 


(a) Protest Authorities. The 
Procurement Executive has the authority 
and responsibility for processing, 
reviewing, and providing to the General 
Accounting Office (GAO) all 
information relevant to a protest filed 
with GAO and otherwise representing 
DOE in all matters relating to such 
protests. In the case of protests filed 
with DOE Headquarters, the 
Procurement Executive shall resolve 
such protests. The authorities and 
responsibilities concerning GAO 
protests have been delegated to the 
Director of Business Clearance, 
Headquarters. 

(b) The Head of the Contracting 
Activity (HCA) will be the decision 
official on all agency protests made to 
the contracting activity, with the 
following exceptions: 

(1) The HCA is the contracting officer; 
or 

(2) Prior to making final disposition of 
the protest, the procurement is protested 
to GAO or DOE Headquarters; or 

(3) The HCA finds that the issues 
raised have the potential for significant 
impact on DOE procurement policy or 
the accomplishment of programmatic 
requirements. 

(c) If a protest is filed with the 
procuring activity, and a decision is 
made by the HCA, the agency will not 
entertain a protest to the Procurement 
Executive. 
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914.408-2 Award of classified contracts. 


DOE regulations regarding the 
safeguarding of restricted data and 
procedures for its destruction are 
contained at 10 CFR 795. 


Subpart 914.5—Two-Step Formal 
Advertising 


914.502-70 Conditions for use. 


Use of the two-step formal advertising 
method shall be approved by the HCA. 
The contracting officer shall submit a 
written request for approval justifying 
its use in accordance with FAR 14.502. 


PART 915—CONTRACTING BY 
NEGOTIATION 


Subpart 915.1—General Requirements for 
Negotiation 


915.105 Competition. 
915.106-1 Examination of Records clause. 


Subpart 915.2—Negotiation Authorities 


915.200 Scope of subpart. 

915.204 Personal or professional services. 

915.213 Technical equipment requiring 
standardization and interchangeability of 
parts. 

915.215 Otherwise authorized by law. 


Subpart 915.3—Determination and Findings 
to Justify Negotiation. 


915.307-70 Determination and finding by the 
Head of the Agency. 


Subpart 915.4—Solicitation and Receipt of 
Proposals and Quotations 


915.401 Applicability. 

915.404 Presolicitation notices and 
conferences. 

915.405-1 Approval for use of a solicitation 
for information of planning purposes. 

915.406-5 Part IV representation and 
instructions. 

915.413 Disclosure and use of information 
before award. 

915.413-2 Alternate II. 


Subpart 915.5—Unsolicited Proposal 


915.501 Definitions. 

915.502 Policy. 

915.504-70 Notice of program interest. 

915.504-71 Responsible prospective 
contractors. 

915.504-72 Unsolicited proposals for 
commercial. " 

915.506 Agency procedures. 

915.506-70 Acceptance procedures. 

915.507-70 Cost participation. 

915.570 Extensions. 

915.570-1 Extensions proposals. 

915.570-2 Evaluation of requests for 
extension. 

915.570-3 Approval. 

915.5704 Content of extension justification. 

915.570-5 Rejection of extension request. 

915.570-6 Continuation of effort on other 
than a direct extension basis. 


Subpart 915.6—Source Selection 


915.611 Best & final offer. 
915.612 Formal source evaluation. 
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915.613 Alternative source selection 
procedures. 


Subpart 915.7—[Reserved] (FAR is Make or 
Buy Programs) 


Subpart 915.8—Price Negotiation 

915.801 Definitions. 

acne Requiring certified cost or pricing 

ata. 

915.804-3 Exemptions from or waiver of 
submission of certified cost or pricing 
data. 

915.8 Contract clauses. 

915.804-70 Uncertified cost or pricing data. 

915.805-5 Field pricing support. 

915.805-70 Audit as an aid in proposal 
analysis. 

915.808 Price negotiation memorandum. 


Subpart 915.9—Profit 

915.903 Contracting officer responsibilities. 

915.905 Profit analysis factors. 

915.970 DOE structured profit and fee 
system. 

915.970-1 General. 

915.970-2 Weighted guidelines system. 

915.970-3 Documentation. 

915.9704 Exceptions. 

915.970-5 Special considerations — contracts 
with nonprofit organizations (other than 
educational institutions) 

915.970-6 Contracts with educational 
institutions. 

915.970-7 Alternative techniques. 

915.970-8 Weighted guidelines application 
considerations. 

915.971. Profit and fee system for construction 
and construction management contracts. 

915.971-1 General. 

915.971-2 Limitations. 

915.971-3 Factors for determining fees. 

915 971-4 Considerations affecting fee 
amounts 

915.971-5 Fee schedules. 

915.971-6 Fee base. 

915.972 Special consideration for cost-plus- 
award-fee contracts. 


Subpart 915.10—Preaward and Postaward 

Notifications, Protests, and Mistakes 

915.1002-70 Debriefings to unsuccessful 
offerors. 


Subpart 915.1—General Requirements 
for Negotiation 


915.105 Competition. 

(a)(1) Negotiated acquisition shall be 
on a competitive basis to the maximum 
practical extent (FAR 15.105) and 
reasonable competition shall be 
obtained in making small purchases in 
excess of $500 (FAR 13.106). There are, 
however, circumstances where one 
source (or group of sources) has 
exclusive capability to perform the work 
within the time required and at ‘ 
reasonable prices; e.g., by reason of 
experience, specialized facilities, or 
technical competence. In such a 
circumstance, the initiating program 
office may conclude that only one 
source for groups of sources) is qualified 
to perform the work and, therefore, may 


recommend that a contract be 
negotiated only with that source or 
group. (In the case of a “group sole 
source” situation, a justification is 
required for limiting competition to that 
group and for the allocation of work 
among members of the group.) The 
recommendation, in writing, shall be 
contained in a separate document 
entitled “Justification for 
Noncompetitive Acquisition,” and shall 
examine the reasons for the acquisition 
being noncompetitive in accordance 
with paragraph (c) below. 

(2) For noncompetitive acquisition, a 
recommended justification shall be 
attached to the acquisition request when 
the request is sent to a contracting 
officer for action. 

(3) A justification for noncompetitive 
acquisition is also required where 
“new” acquisitions {i.e., outside the 
contractual scope of work) are initiated 
through modifications to existing 
contracts. 

# (4) If a noncompetitive acquisition has 
been justified and approved, in 
accordance with this section, as part of 
an annual acquisition plan and such 
plan has been reviewed and approved, it 
will not.be necessary to resubmit the 
justification for approval at the time 
each individual acquisition action is 
processed. Such justifications shall be 
made a part of the permanent contract 
file (see 904.8 and FAR 4.8). 

(b) The provisions of this regulation 
do not apply to: 

(1) Acquisitions of electric power or 
energy, gas (natural or manufactured), 
water or other utility; 

(2) Acquisitions of educational 
services from nonprofit institutions; 

(3) Acquisitions resulting from 
program opportunity notices, or 
programs research and development 
announcements (which are forms of 
competitive solicitations); 

(4) Acquisitions from or through other 
Government agencies; 

(5) Contracts which are subject to 
separate justification for recompetition 
or extension; 

(6) Contracts resulting from 
unsolicited proposals (because they are 
subject to the approval procedures for 
justifications for unsolicited proposals); 

(7) Special Research Contracts with 
educational institutions and extensions 
thereof (because they are subject to the 
separate process for SRCs); and 

(8) Subscriptions to periodicals (under 
$10,000). 

(c) Justification for noncompetitive 
acquisition. 

(1) The document entitled 
“Justification for Noncompetitive 
Acquisition” shall examine the reasons 
for the acquisition being noncompetitive 


and shall contain, in the first sentence of 
the document, an appropriate 
recommendation (e.g., “I recommend 
that negotiations be conducted only 
with (name of entity) for the supplies 
and services decribed herein.”) For 
small purchases the justification for 
noncompetitive acquisitions should be 
in accordance with purchase 
procedures. 

(2) Each justification shall set forth 
enough facts and circumstances to 
clearly and convincingly establish that 
competition would not have been 
feasible or practicable. The following 
format includes considerations to be 
made in preparing the justification. 

(i) Description of supplies or services 
to be procured. 

(A) A brief, general, nontechnical 
description and statement of the general 
application and particular significance 
or specialized character of the 
acquisition. 

(B) A description of all associated 
supplies or services, e.g., technical data, 
reports, engineering services, and so 
forth, to be procured. 

(ii) Acquisition history, estimated 
futured requirements, and long-range 
acquisition objectives. 

(A) A brief statement of the technical 
and contractual evolution of the supplies 
or services being procured from 
initiation to present status. 

(B) A brief statement as to whether 
the work is a continuation of previous 
effort performed by the proposed 
contractor. 

(C) A reference should be made to any 
advance planning information 
previously prepared or furnished, 
together with information with respect 
to any changes proposed in the present 
justification which represent a departure 
or modification of prior acquisition 
plans, including a statement of the effect 
of the changes, if any, on scheduled 
milestones. 

(D) A brief statement as to what 
actions have been taken to develop 
competition and elimination of a 
noncompetitive situation in future 
acquisitions of the proposed supplies or 
services. 

(iii) Estimated costs. 

(A) The estimated cost of the 
acquisition and brief description of the 
assumptions made and data used by the 
initiating program office to develop the 
estimate. ; 

(B) The estimated cost listed by fiscal 
year. 

(C) Whether the proposed contractor 
has a substantial investment of some 
kind that would have to be duplicated at 
Government expense by another source. 

(iv) Schedule requirements. 
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(A) The basis for establishing 
schedule requirements. 

(B) An explanation of the urgency, if 
any, of the requirement. Describe why 
the schedules are critical and why only 
the proposed contractor can meet them. 

(C) Describe what significant cost 
savings or other benefits could result if 
schedules could be relaxed and whether 
competition could thus be obtained. 

(v) Exclusive capability. 

(A) Does the proposed contractor 
have personnel considered 
unquestionably predominant experts in 
the particular field? 

(B) What prior experience of a highly 
specialized nature does the source 
exclusively have that is vital to the 
proposed effort? 

(C) What facilities and test equipment 
does the source exclusively have that 
are complex or specialized and vital to 
the effort? 

(D) Is competition precluded because 
of the existence of patent rights, 
copyrights, secret processes, trade 
secrets, technical data, or other 
proprietary data? 

(E) What other capacity does the 
proposed contractor have that is 
necessary for the specific effort and 
makes it clearly the only source that can 
perform the work on the required time 
schedule without incurring clearly 
unreasonable costs? 

(vi) Other. 

(A) If lack and/or drawings of 
specifications is a constraining factor, 
why is the proposed contractor clearly 
best able to perform under these 
circumstances? Why are the drawings 
and specifications lacking? What is the 
lead time required to get drawings and 
specifications suitable for competition? 

(B) Are parts or components being 
procured as replacement parts in 
support of equipment specially designed 
by a manufacturer, where data available 
is not adequate to assure that the parts 
or components obtained from another 
source would perform the same 
function? 

(d) Review and approval. The 
justification shall contain a 
recommendation, concurrence (when 
needed), and approval as follows: (In 
the case of cost-shared contracts, review 
levels shall be based on the sum of the 
contractor and Government shares.) 

(1) Concurrences in the 
recommendation shall be obtained 
within the initiating office at such levels 
as are deemed appropriate by the Senior 
Program Official for acquisitions 
initiated by Headquarters or the Head of 
the Contracting Activity for field 
initiated acquisitions. In establishing 
levels for approval of such 
recommendations, the Senior Program 


Official or Head of the Contracting 
activity shall assure that the 
recommendation approval is at least one 
level above the initiator. The objective 
of maximizing the use of competitive 
acquisition procedures as well as the 
complexity or cost of an acquisition 
should be used as a guide in establishing 
the appropriate level of responsibility 
for approval of noncompetitive 
recommendations. 

(2) The more complex and costly 
justifications will benefit from early 
coordination with counsel. Justifications 
exceeding $1,000,000, or such lower level 
as counsel may determine, shall be 
submitted by the initiator to counsel, at 
the Headquarters or field location of the 
initiator, for concurrence prior to 
forwarding to the contracting officer. 
The Heads of the Contracting Activities, 
in consultation with counsel, are 
encouraged to establish more restrictive 
thresholds and conditions specific to 
their organizations and circumstances. 

(3) The justification, following . 
approval of the recommendation and 
concurrences of counsel (if required or 
considered appropriate), shall be 
forwarded to the contracting officer who 
will seek final approval of the 
justification at such level as the Head of 
the Contracting Activity may require. In 
specifying levels of review for final 
approval, the HCA shall assure that 
justifications of more than $10,000 are 
approved at a level above the 
contracting officer as required by 
Section 1-3.101(d) of the FAR and that 
the final approval authority is outside 
the initiating organization. 

(4) Justifications exceeding the HCA’s 
delegated contract authority may be 
approved by the HCA but an 
information copy shall be furnished to 
the Contract Business Clearance 
Division, Procurement and Assistance 
Management, Directorate, Headquarters, 
for advisory purposes whenever it is 
anticipated that the contract award will 
require Headquarters’ approval. 


915.106-1 Examination of Records clause. 

Section 166 of the Atomic Energy Act 
of 1954 requires inclusion of a contact 
provision to state that ‘Nothing in this 
contract shall preclude an audit by the 
General Accounting Office.” DOE 
contracts shall include the modified 
FAR clause set forth at 952.215-1. 

The additional provision may be left 
out only if the Procurement Executive, 
upon a specific determination, based on 
consultation with the Office of the 
Controller and the Office of the General 
Counsel concludes, that nothing in the 
contract purports to preclude an audit 
by the General Accounting Office of any 
transaction thereunder. 
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Subpart 915.2—Negotiation 
Authorities 


915.200 Scope of subpart. 


(b) The Atomic Energy Act of 1954. 

(i) Section 302(c) of the Federal 
Property and Administrative Services 
Act of 1949, as amended, authorizes the 
negotiation of contracts, and is 
applicable to AEC (now DOE) 
acquisition. Section 302(c)(15) of the 
Federal Property and Administrative 
Services Act of 1949, as amended, 
permits negotiation when otherwise 
authorized by law, provided, that in 
such event the requirements of that Act 
shall apply. Accordingly, when the 
Federal Property and Administrative 
Services Act of 1949, as amended, or the 
Atomic Energy Act of 1954, as amended, 
or other law is used as the basis for 
negotiation, the requirements of section 
304 of the Federal Property and 
Administration Services Act of 1949, as 
amended, are applicable, except as 
provided in these regulations. 

(2) Contracts to support industrial 
mobilization plans may be negotiated 
under section 302(c)(1) of the Federal 
Property and Administrative Services 
Act of 1949, as ameded, or section 
302(c)(15) of that Act and the Atomic 
Energy Act of 1954, as amended, if the 
requisite circumstances exist and the 
required findings and determinations 
can be made. 


915.204 Personal or professional services. 


(a) Formal advertising procedures 
shall not be used for contracts for 
architect-engineer on other professional 
engineering services. Such contracts 
may be neogitated under section 
302(c)(4) of the Federal Property and 
Administrative Services Act of 1949, as 
amended, or section 302(c)(15) of that 
Act and the Atomic Energy Act of 1954, 
as amended. However, the exemption 
provided for in 915.903(d)(1)(ii) does not 
apply to contracts negotiated under 
section 302(c)(4) of the Federal Property 
and Administrative Services Act of 1949, 
as amended. Professional architect- 
engineer services shall be negotiated in 
accordance with 936.6 and FAR 36.6. 

(b) Surveying, mapping, and field or 
laboratory tests of construction 
workmanship and materials and 
equipment should be classified as 
professional services when they clearly 
require planning, direction, supervision, 
or interpretation by professional 
engineers as a condition of performance, 
or when the contractor will be required 
to assume responsibility for the 
professional adequacy and accuracy of 
results. Depending upon the nature and 
requirements of a particular contract 
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professional engineering services may 
involve activities such as the following: 

(1) Overall direction of the technical 
work; 

(2) Supervision of work performed by 
technicians, sub-professionals, or 
nonprofessional employees; 

(3) Determination of the methods or 
procedures for accomplishing the 
requirements of the contract; 

(4) Interpretation of the methods or 
procedures for accomplishing the 
requirements of the contract; and 

(5) Direct performance or required 
professional services. 

(c) When the services are such that 
the planning and execution can be 
performed by personnel having only a 
practical knowledge of the use of 
instruments and techniques, such as 
routine aerial photographing and testing, 
and do not require any professional 
engineering competence or judgment, 
the “personal or professional services” 
exception to the formal advertising 
requirement is not applicable. 

(d) Surveying, mapping, and testing 
services. 

In 1959, the American Society of Civil 
Engineers (ASCE) adopted a policy 
statement that land surveying, 
engineering surveying, geodetic 
surveying, and cartographic surveying, 
commonly designated as surveying and 
mapping, are a part of the civil 
engineering profession. The report of the 
ASCE Task Committee on Status of 
Surveying and Mapping may be used for 
guidance in determining which positions 
should be considered as professional 
and which should be considered 
subprofessional. 


915.213 Technical equipment requiring 
standardization and interchangeability of 
parts. 

If section 302(c)(13) of the Federal 
Property and Administrative Services 
Act of 1949, as amended, and the 
Atomic Energy Act of 1954, as amended, 
are used as the basis of negotiation, 
determinations and findings shall state 
the authority for negotiations. 


915.215 Otherwise authorized by law. 


(a) The Atomic Energy Act of 1954, as 
amended, and the Atomic Energy 
Community Act of 1955, as amended, 
contain various exemptions from section 
3709 of the Revised Statutes, as 
amended. Pursuant to section 310 of the 
Federal Property and Administrative 
Services Act of 1949, as amended, these 
references to section 3709 shall be 
construed to authorize acquisition 
pursuant to section 302(c)(15) of the 
Federal Property and Administrative 
Service Act of 1949, as amended, 
without regard to the advertising 


requirements of section 302(c) and 303 of 
that Act. The situations enumerated in 
FAR 15.201 through 15.215 are 
illustrative of situations which could 
support a determination and finding 
under the Atomic Energy Act of 1954, as 
amended, that advertising is not 
reasonably practicable or, as 
appropriate, that negotiation is 
necessary in the interest of common 
defense and security. 

(b) The Atomic Energy Act of 1954, as 
amended, also provides in section 162 
that the President may, in advance, 
exempt any specific action of the 
Department of Energy in a particular 
matter carried our under the authority of 
the Atomic Energy Act of 1954, as 
amended, from the provisions of law 
relating to contracts whenever he 
determines that such action is essential 
in the interest of common defense and 
security. 

(c) Every contract negotiated under 
the authority of section 302(c)(15) of the 
Federal Property and Administrative 
Services Act of 1949, as amended, and 
the Atomic Energy Act of 1954, as 
amended, shall be supported by a 
determination and finding justifying use 
of such authority. 


Subpart 915.3—Determinations and 
Findings to Justify Negotiation 


915.307-70 Determinations and findings 
by the Head of the Agency. 


Determinations and findings 
supporting negotiation under the 
authority of the Federal Property and 
Administrative Services Act of 1949, 
section 302(c)(11) (FAR 15.211), with 
respect to contracts which will not 
require the expenditure of more than 
$25,000 may be executed by the 
Procurement Executive. Determinations 
and findings for contracts in excess of 
$25,000 negotiated pursuant to section 
302(c)(11), and in support of all contracts 
negotiated pursuant to sections 
302(c)(12) and 302(c)(13) of the Federal 
Property and Administrative Services 
Act of 1949, as amended (FAR 15.211, 
15.212 and 15.213) shall be executed by 
the Head of the Agency. 


Subpart 915.4—Solicitation and 
Receipt of Proposals and Quotations 


915.401 Applicability. 


In addition to the exclusions included 
at FAR 15.401, Subpart 15.4 is not 
applicable to Special Research 
Contracts (See 915.71), Program 
Opportunity Notices (See 915.74), 
Program Research and Development 
Announcements (See 917.75). 


pt?y 
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915.404 Presolicitation notices and 
conferences. 


(c) Presolicitation conferences may be 
used for unusually complex or unique, 
first time requirements to aid the 
Government and prospective sources by 
better defining the scope of the project 
and how best to structure the 
solicitation document. Presolicitation 
conferences do, by their nature, increase 
the administrative leadtime necessary 
for an acquisition. The additional time 
may prevent later problems. 
Solicitations issued after a 
presolicitation conference shall include 
a synopsis of that meeting and describe 
changes made as a result of the 
conference. 

The primary objectives of such 
conferences are to avoid performance, 
production, and construction problems 
and contingency items in proposals by: 

(1) outlining principal features of the 
project; 

(2) answering questions and 
identifying any ambiguity or obscurity 
concerning the proposed work and the 
plans and specifications; 

(3) soliciting prospective contractors’ 
opinions on matters such as feasibility 
of proposed performance, production, or 
construction techniques and tolerances; 
and 

(4) soliciting prospective contractors’ 
suggested changes in design or in 
provisions of the draft solicitation and 
its model contract terms which could 
result in more economical production or 
construction. 


915.405-1 Approval for use of a 
solicitation for information or planning 
purposes. 

Approval for the use of solicitation for 
information or planning purposes shall 
be obtained from the Head of the 
Contracting Activity. 


915.406-5 Part IV representative and 
instructions. 


(a) Section K should be appropriately 
modified if the contracting activity has 
elected to allow the use of annual 
representations as contemplated by 
904.70. 

(b) Section L Instructions, Conditions 
and Notices to offerors and quoters. A 
proposal may include technical data and 
other data, including trade secrets and 
privileged or confidential commerical or 
financial information, which the 
proposer does not want disclosed to the 
public or use by the Government for any 
purposes other than proposal 
evaluation. Procedures for handling and 
protecting such data and information are 
discussed at 927.401-3(d)(2). 
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915.413 Disclosure and use of information 
before award. 


915.413-2 Alternate Il. 


The procedures discussed at FAR 
15.413-2 may be used if approval at a 
level above the contracting officer. See 
also 927. 


Subpart $15.5—Unsolicited Proposals 


915.501 Definitions. 


Unsolicited proposals—for purposes 
of this subpart, the definition of 
unsolicited proposal contained in FAR 
15.5 does not include initial proposals or 
extensions or renewals of ongoing 
projects which fall under the provisions 
of 917.71, Special Research Contracts 
with Educational Institutions. 

Responsible official—The Senior 
Program Official or the head of the staff 
office within whose area of 
responsibility the work contemplated by 
the unsolicited proposal falls. 

Project officer—The individual 
designated by the responsible official, or 
designee, having responsibility for the 
unsolicited proposal. 

Receiving office—The office 
designated as the central control point 
for the receipt, distribution, 
accountability, and status reporting of 
unsolicited proposals. 

Notice of program interest—A method 
by which broad general technical 
problem areas needing investigation are 
published in order to stimulate the flow 
of unsolicited proposals. The notice 
describes problems, not desired 
solutions. 


915.502 Policy. 

Because present and future needs 
demand the fullest possible use of all 
resources in exploring alternative 
energy sources and technologies, it is 
DOE policy to stress the value of 
obtaining external sources of unique 
innovative methods, approaches, and 
ideas through unsolicited proposal while 
preserving the integrity of the 
acquisition process through the 
application of reasonable control. In 
furtherance of this policy, DOE will: 

(a) Disseminate information on areas 
of broad technical concern whose 
solutions are considered relevant to the 
accomplishment of DOE’s assigned 
mission areas. 

(b) Encourage potential proposers to 
consult with program personnel before 
expending resources in the development 
of written unsolicited proposals. 

(c) Endeavor to distribute unsolicited 
proposals to all interested organizations 
within DOE. 

(d) Process unsolicited proposals in an 
expeditous manner and, where 


practicable, keep proposers advised as 
discrete decisions are made. 

(e) Assure that each proposal is 
evaluated in a fair and objective 
manner. 

(f} Assure that each proposal will be 
used only for its intended purpose and 
the information contained therein will 
not be divulged without prior permission 
of the proposer. 


915.504-70 Notice of Program Interest. 


(a) The notice of program interest can 
be used to stimulate the flow of 
unsolicited proposals. Each program 
office may publish periodically a listing 
of broad, general, technical problems 
and areas needing investigation. The 
notice shall be coordinated in advance 
with the head of the contracting office 
that will be expected to award any 
contracts which may result from the 
notice, so that advance preparations can 
be made for processing proposals in 
accordance 915.506 and to assure that 
some form of competitive solicitation, 
e.g. a PRDA or RFP, is not possible. 

(b) The notice should contain, but is 
not limited to, the following: 

(1) A number assigned by the program 
office for control and reference 
purposes; 

(2) A brief description of broad, 
general, technical program or areas 
needing investigation (generally 50 
words or less). 

(3) Restrictions, if any, as to who may 
submit proposal. 

(4) A contact (name and telephone 
number) within the program office or 
divisions, where addition] information 
may be obtained. 

(5) An expiration date, as needed. An 
expiration date for a Notice of Program 
Interest is not to be considered a formal 
due date or common cut-off date for the 
submission or receipt of unsolicited 
proposals as is associated with formal 
procurement solicitations. Rather the 
expiration date is an approximation of 
the time after which program interests 
or directions may be expected to change 
less the necessary administrative time 
that will be needed for the evaluation 
and possible award of contracts 
resulting from the notice. 

(6) A statement that DOE reserves the 
right to support or not to support any or 
all proposals in whole or in part. 

(7) As appropriate, a statement that 
DOE assumes no responsibility for any 
costs associated with specific proposal 
preparation. Except, where applicable, 
DOE will pay its allocable share of bid 
and proposal expenses as provided for 
in the FAR and DEAR. 

(8) The number of proposal copies 
required and address of the receiving 


Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


office to which proposals should be 
mailed. 

(9) A reference that detailed 
information concerning contracting 
policy and procedures is contained in 
the DEAR, copies of which are available 
from the Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, D.C. 20402. 

(c) The content of the notice should be 
consolidated at the responsible office 
level and should be in the format that 
best reflects the needs of that specific 
office; e.g., letter, booklet, bulletin, or 
related documents. Such notices shall be 
coordinated in advance with the 
Unsolicited Proposals Management 
Officer identified at section 915.506(b). 

(d) The notice should be distributed 
widely. It may be distributed to 
industry, associations, including small ~ 
business associations, schools, colleges 
and universities, appropriate 
professional and scientific journals, 
other DOE offices, as well as individuals 
and organizations that request copies on 
a one-time basis. Copies of the notice 
are to be set to the Unsclicited 
Proposals Managment Officer identified 
at section 915.506(b). 

(e) The submission of innovative 
methods, approaches, or ideas is not 
restricted to only those problems or 
technical areas published in the notice 
of program interest. 


915.504-71 Responsible prospective 
contractors. 


Notwithstanding the decision to 
accept an unsolicited proposal, 
orgnizations and individuals are subject 
to the policies concerning the 
responsibility of prospective contractors 
set forth in Subpart 909.1 and FAR. 


915.504-72 Unsolicited proposals for 
commercial demonstrations. 

(a) In accordance with FAR 
15.503(c)(5), when a received document 
might otherwise qualify as an unsolicted 
proposal, but its substance is generally 
known and may be obtained without 
restriction by formal competitive 
solicitation or program opportunity 
notice, or its substance closely 
resembles that of a pending formal 
competitive solicitation or program 
opportunity notice, DOE's policy of 
obtaining competition applies. 

(b) Unsolicited proposals for 
nonnuclear energy demonstration 
activities not covered by existing formal 
competitive solicitations or program 
opportunity notices should be prepared 
using the information requirements of 
917.7202-5 as a guideline, may request 
federal assistance or participation, and 
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shall be subject to the cost sharing 
provisions of 916.303. 

(c) The responsible program official 
shall assign a project officer and such 
other personnel as necessary to evaluate 
each unsolicited proposal, and to 
recommend whether the proposal should 
be supported. Unsolicited proposals for 
demonstration projects will be 
evaluated in accordance with: 

(1) The Federal support criteria set 
forth in 917.7402-3(a) through (h); 

(2) The evaluation criteria set forth in 
917.7404(c) and 915.506-70. 


915.506 Agency procedures. 

(a) An unsolicited proposal may 
include technical data and other data, 
including trade secrets and privileged or 
confidential commercial or financial 
information, which the proposer does 
not want disclosed to the public or used 
by the Government for any purpose 
other than proposal evaluation. 
Procedures for handling and protecting 
such data and information are set forth 
at 927.402-3(d)(3). 

(b) Unless otherwise specified in a 
Notice of Program Interest, all 
unsolicited proposals shall be submitted 
to the Procurement and Assistance 
Management Directorate, U.S. DOE, 
Attn: Unsolicited Proposals 
Management Officer, MA432, 
Washington, DC 20585. If the proposer 
has ascertained the cognizant program 
office through preliminary contacts with 
Program staff, the proposal may be 
submitted directly to that office. In such 
instances, the proposer should 
separately send a copy of the proposal 
cover letter to the Unsolicited Proposal 
Management Officer to assure that the 
proposal is logged in the Department's 
automated tracking system for 
unsolicited proposals. 


915.506-70 Acceptance procedures. 

(a) After the receiving office has 
acknowleged receipt of the document, 
completed its preliminary review and 
established accountability, it will send 
copies of the unsolicited proposal to the 
responsible official(s). Each unsolicited 
proposal that is circulated for a 
comprehensive evaluation shall have an 
agency control number and legend 
attached or imprinted on it by the 
receiving office identifying it as an 
unsolicited proposal and stating that it 
shall be used only for purposes of 
evaluation. 

(b) The responsible official shall 
assign a project officer and such 
personnel as necessary to evaluate the 
proposal fairly and objectively. In some 
instances the responsible official may 
find it advantageous to subject the 
proposal to external rather than internal 


evaluation. In such cases, the prior 
written permission of the proposer shall 
be obtained. 

(c) If, after evaluation, it is decided 
that the proposal will not be supported: 

(1) The project officer prepares a 
written statement setting forth the basis 
for rejection of the unsolicited proposal, 
submits one copy to the responsible 
official and retains one copy in the 
permanent file. 

(2) The responsible official prepares a 
letter to the proposer with copies to the 
receiving office and the project officer. 

(d) If the decision is to support the 
proposal, the justification shall address 
each of the evaluation factors contained 
in FAR 15.506-2. The justification shall 
be appended to the procurement 
request. If the proposal is in the nature 
of support services and after careful 
consideration of the limitations of FAR 
15.503(c), the decision is to support the 


proposal, the project officer shall obtain - 


the support services approval required 
by the DOE Directive System prior to 
preparing the justification and prior to 
submitting the justification to the 
responsible official for approval. 

(e) Review and approval. The 
justification shall contain a 
recommendation, concurrence (when 
needed), and approval as follows: (In 
the case of cost shared contracts, review 
levels shall be based on the sum of the 
contractor and Government shares.) 

(1) The recommendation shall be 
prepared and reviewed within the 
initiating office at such levels as are 
deemed appropriate by the Senior 
Program Official for procurements 
initiated by the Headquarters or the 
Head of the Contracting Activity for 
field initiated procurements. In 
establishing levels for the review of such 
recommendations, the Senior Program 
Official or Head of the Contracting 
Activity shall assure that the 
recommendation is reviewed at a senior 
organizational level in order to assure 
that competition in sought when 
appropriate. See FAR 15.507 and 508. 

(2) The more complex and costly 
transactions will benefit from early 
coordination with counsel. Justifications 
exceeding $1,000,000, or such lower level 
as counsel may determine, shall be 
submitted by the initiator to counsel, at 
the Headquarters or field location of the 
initiator, for concurrence prior to 
forwarding to the contracting officer. 

(3) The justification, following review 
of the recommendation and concurrence 
of counsel (if required or considered 
appropriate), shall be forwarded to the 
cognizant contracting officer for 
approval. If the justification is 
acceptable to the cognizant contracting 
officer, review shall be sought at such 
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level as the Head of the Contracting 
Activity may require. In specifying 
levels of the cognizant contracting 
officer as required by FAR 15.105(c). The 
HCA shall further assure that the 
official designated as the reviewing 
official is a contracting officer. 

(4) Contracting activities are required 
to promptly submit all unsolicited 
proposals to Headquarters for 
processing. Absent any specific 
delegation, only Headquarters or 
organizations are authorized to concur 
in and/or approve justifications for 
acceptance of unsolicited proposals. For 
those programs where the acceptance of 
unsolicited proposal authority has been 
formally delegated to a field office, 
justifications for acceptance of 
unsolicited proposals which exceed the 
dollar limit of the Head of the 
Contracting Activity (HCA) contracting 
authority or $5,000,000, whichever is 
less, shall be submitted with HCA 
recommendations to the cognizant 
Headquarters program office for 
approval as if it were initiated at 
Headquarters. 


915.507-70 Cost participation. 

Subpart 916.303, which outlines DOE's 
cost participation policy, shall be 
followed in determining the extent to 
which DOE will participate in the cost 
for the proposed effort. 


915.570 Extensions. 


915.570-1 Extension proposals. 


(a) Where additional time beyond the 
current contract period is required to 
complete or continue the work approved 
in the acceptance of the initial 
unsolicited proposal, the Contractor 
should submit six copies of an extension 
proposal to the awarding office in 
sufficient time to allow evaluation and 
possible processing before the date of 
expiration of the contract. These 
procedures do not apply to requests for 
no-cost extensions as may sometimes be 
needed to complete all details such as a 
final report of the project. 

(b) The extension proposal should 
outline and justify a program and budget 
for the succeeding year(s), showing in 
detail the estimated cost for the 
additional period(s) requested. It should 
include the same type of information to 
the extent as was contained in the initial 
proposal. Any contemplated change in 
program or scope for the ensuing 
period(s) should be justified and 
explained clearly, and must remain 
consistent with the original method, 
approach or idea which was accepted as 
the basis for award by DOE as a result 
of the initial unsolicited proposal. This 
is not, however, intended to preclude a 
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redirection based upon a discovery or 
breakthrough occurring under the 
contract to date. 

(c) The extension proposal should 
include a financial profile under the 
current contract including: 

(1) Total project costs to date, 
indicating the amount chargeable to 
DOE; 

(2) An estimate of the total costs to be 
incurred during the remainder of the 
current period, including a statement of 
unextended balance. 


915.570-2 Evaluation of requests for 
extension. 

(a) Requests for extensions are to be 
evaluated by the appropriate program 
office in light of: 

(1) Progress reports submitted by the 
Contractor; 

(2) Research results published in 
scientific media; 

(3) Field visits by technical personnel; 

(4) Contractor’s progress and potential 
for achieving desired results; 

(5) Continued relevance to DOE’s 
mission; 

(6) Scientific and technical merit of 
the research; 

(7) Availability of funds; 

(8) Likelihood that competition at this 
stage in the project would hasten 
achieving the desired results. 

(b) Requests for extensions generally 
follow the same process of review and 
evaluation of technical aspects and 
funding, preparation and execution of 
contract, and administration as does a 
new project. 


915.570-3 Approval. 

(a) When the extension request has 
received a favorable technical 
evaluation and when a determination 
has been made that similar conditions 
exist relative to those that justified 
acceptance of the initial unsolicited 
proposal, a justification for extension of 
the award resulting from an unsolicited 
proposal shall be processed for review 
and approval as indicated in section 
915.506-70 


915.570-4 Content of extension 
justification. 

(a) As a minimum, the extension 
justification should contain: 

(1) A statement of the result of the 
technical evaluation (915.570—2). 

(2) An evaluation of any contemplated 
change in the contract scope of work for 
the renewal period and a justification 
explaining why this change is consistent 
with the original method, approach or 
idea which was accepted as the basis 
for award by DOE as a result of the 
initial unsolicited proposal. 

(3) An assessment of the current 
status of the original circumstances and 


conditions which justified acceptance of 
the initial unsolicited proposal 
identifying any changes that may have 
developed and providing rationale as to 
why such change(s) should not preclude 
renewal. 


915.570-5 Rejection of extension request. 

(a) If, after evaluation, it is decided 
that the extension period should not be 
supported on the basis of technical merit 
or other reasons, such as lack of 
funding, or changed mission relevance, 
the project officer shall: 

(1) Prepare a written statement setting 
forth the basis for rejection, submit one 
copy to the responsible program official 
for approval and transmittal to the 
proposer and retain one copy in the 
permanent file. 

(2) Promptly notify the contracting 
officer in order that the current contract 
may be closed out. 


915.570-6 Continuation of effort on other 
than a direct extension basis. 

(a) Under certain circumstances it 
may be in the Government's best 
interest to continue or complete the 
work begun under a contract awarded 
as a result of an unsolicited proposal but 
which is not appropriate for extension. 
Continuation or completion of the work 
shall be accomplished by means of 
competition, unless non-competitive 
acquisition can be justified in 
accordance with section FAR 15.507(b). 


Subpart 915.6—Source Selection 


915.610 Written or oral discussion. 

(c) The contracting officer shall point 
out to each offeror any ambiguities or 
uncertainties in its proposal. For 
research, development, demonstration, 
operating and management contracts, 
the discussions are intended to assist 
the Source Evaluation Board (SEB) in 
understanding fully the proposals and 
their strengths and weaknesses based 
upon the individual efforts of each 
proposer, in assuring that the meanings 
and points of emphasis of RFP 
provisions have been adequately 
conveyed to the offerors so that all 
offerors are competing equally on the 
basis intended by the Government, and 
in evaluating the qualifications of the 
personnel proposed by each firm. Where 
the proposed award is not for research, 
development, demonstration , operating 
and management (e.g., supplies and 
services) the contracting officer should 
point out instances in which aspects of a 
proposal contain a weakness in relation 
to the Governments requirements. 


915.611 Best and final offer. 


(d) Except as provided in 915.612(e), 
revised proposals are evaluated, 
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selection is made, and negotiations may 
be conducted with the selected offeror 
but only to definitize a final agreement 
on price, terms, and conditions etc. (No 
factor which could have had any effect 
on the selection process may be 
changed after the common cut-off date 
for discussions.) 


915.612 Formal source selection. 

(a) Negotiated competitive 
acquisitions equal to or below $5 million 
are not subject to the SEB Handbook 
(Acquisition Regulations Handbook 
No.1) except tor those situations as 
determined by the Procurement 
Executive. For those under $5 million, 
less formal procedures are used. For 
those acquisitions under $5 million, but 
mor than $1 million, source evaluation 
panels may be established. These panels 
may follow the policies and procedures 
set forth in the SEB Handbook 
(Acquisition Regulations Handbook No. 
1) as a guide. For acquisitions under $1 
million, less formal source evaluation 
and selection procedures shall be used. 

(b) The contracting officer may form 
teams to evaluate the technical, 
business and management, and costs 
aspects of proposals. When teams are 
used, each will function independently 
of the other and report its findings to the 
contracting officer. The contracting 
officer will discuss those findings with 
the teams (or representatives thereof) 
separately or together, as may be more 
helpful. The contracting officer will 
negotiate and execute the contractual 
instrument, using, in many cases, some 
of the same specialists who participated 
in earlier evaluations and discussions. 
Part 970 set forth administrative 
requirements for the review and 
approval of certain contract actions. 

(c) In selections other than where 
price is the determining factor, the 
evaluation procedures set forth in (C) 
(1), (2), and (3) below should be 
considered. 

(1) Technical evaluation. Generally, 
the contracting officer must rely on 
scientific and engineering personnel for 
assistance in reviewing proposals for a 
technical point of view. It is imperative, 
therefore, that technical evaluations and 
findings be fuly documented and 
reviewed by responsible personnel. The 
report should reflect the scoring and 
ranking of the proposals. The report 
shall also include a narrative evaluation 
specifying the strengths and weaknesses 
of each proposals, any reservations or 
qualifications that might bear upon the 
selection of sources for negotiation and 
award. Concrete technical reason 
supporting determination of 
unacceptability with regard to any 
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proposal shall be included. After 
evaluation and preparation of written 
and signed evaluation findings by the 
technical evaluators, such evaluations 
and proposals shall be returned to the 
contracting officer or authorized 
representative, and maintained as a 
permanent record in the contract file. 

(2) Business and management 
evaluation. Management capabilities of 
the offeror to perform the required work 
in a timely manner must be appraised. 
In making this appraisal, the following 
factors, as appropriate, and as stated in 
the RFP must be considered: the 
company’s management organization; 
past performance; reputation for 
reliability; availability of required 
facilities; cost controls; ability to 
control, maintain, and account for any 
property provided by the Government; 
the offeror’s willingness to devote its 
resources to the proposed work 
appropriate diligence; and other 
pertinent administrative and business 
information that may have been 
requested in the RFP, such as 
certifications and representations. 

(3) Price/cost determinations. Each 
proposal requires some form of price/ 
cost analysis. The evaluation should 
consider items such as categories and 
amounts of labor, indirect costs, 
materials, travel, computer time, as well 
as information with regard to the 
contractor's past cost performance, 
including contracts or subcontracts for 
like services or supplies. The contracting 
officer must exercise judgment in 
determining the extent of analysis in 
each case. Price/cost analysis should be 
performed by personnel trained in this 
discipline. 

(d) Personnel from DOE, other 
Government agencies, consultants, and 
contractors including those who operate 
or manage Government-owned facilities 
may be used in the evaluation process 
as advisors when their services are 
necessary and available. When 
personnel outside the Government, 
including those of contractors who 
operate or manage Government-owned 
facilities, are used as advisors, approval 
and disclosure procedures as required 
by DEAR 924.703 shall be followed. In 
all instances, such personne! will be 
required to comply with DOE conflict of 
interest regulations and nondisclosure of 
information requirements. 

(e) The SEB procedures are intended 
to provide the Source Selection Official 
with sufficient information to select an 
offeror for negotiation on the basis of its 
proposal. However, it is within the 
discretion of the source Selection 
Official to selelct multiple offerors from 
those within the competitive range for 
negotiation and to direct that 


discussions be reopened with those 
offerors and that best and final offers be 
obtained on the basis of fully definitized 
contract documents executed by the 
offerors. The contracting officer should 
seek correction of each offeror’s 
correctable weaknesses using only 
technical and other information which 
the Government is entitled to use for 
this purpose. At the conclusion of 
discussions, a final common cut-off date 
which allows a reasonable opportunity 
for submission of best and final offers 
shall be established and all participants 
notified. 


915.613 Alternative source selection 
procedures. 

Source Evaluation Board (SEB) 
procedures shall be used for all 
negotiated competitive prime 
acquisitions expected to exceed $5 
million, excepting acquisitions for 
architect-engineer services, and 
acquisitions specifically waived by the 
Procurement Executive. Guidance 
regarding the designation and operation 
of the SEBs are set forth in the SEB 
Handbook (Acquisition Regulation 
Handbook Number 1). 


Subpart 915.7—[Reserved] (FAR is 
Make or Buy Programs) 


Subpart 915.8—Price Negotiation 


915.801 Definitions. 

“Field Pricing Support” is synonymous 
with “pricing support” and within the 
Department of Energy means the advice 
provided the contracting officer by 
auditors, price or cost analysts, quality 
assurance personnel, engineers, program 
office personnel, and small business, 
legal financial or other specialists based 
on their review and analysis of a 
contractor's proposal notwithstanding 
their organizational location. 


915.804-2 Requiring certified cost or 
pricing data. 

(a) The certification requirements of 
FAR 15.804-2 need not be applied to 
cost-reimbursement contracts placed 
with educational institutions subject to 
the cost principles at FAR 31.3, or State, 
local or Federally recognized Indian 
Tribal governments subject to the cost 
principles at FAR 31.6 


915.804-3 Exemptions from or waiver of 
submission of certified cost or pricing data. 

(b)(2)(iii) Heads of Contracting 
Activities, for contracts estimates to be 
within the limits of their delegated 
authority, may approve the finding 
required by FAR 15.804—3(b)(2)(iii). 

(c)(8) Heads of Contracting Activities, 
for contracts estimated to be within the 
limits of their delegated authority, r.ay 
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approve the finding required by FAR 
15.804-3(c)(8). 

(g) Heads of Contracting Activities, 
for contracts estimated to be within the 
limits of their delegated authority, may, 
without power of redelegation, authorize 
individual or class exemptions for 
exceptional cases in accordance with 
FAR 15.804-3(g). 

(i) Heads of Contracting Activities, for 
contracts estimated to be within the 
limits of their delegated authority, may, 
without power of redelegation, waive 
the requirements for cost or pricing data 
under the circumstances set forth in 
FAR 15.804-3(i) provided that any such 
waivers are promptly reported to the 
Procurement Executive. 


915.804-6 Procedural requirements. 


(e) Heads of Contracting Activities, 
for contracts estimated to be within the 
limits of their delegated authority, may, 
without power of redelegation, waive 
the requirements for cost or pricing data 
under the circumstances set forth in 
FAR 15.804-6({e) provided that any such 
waivers are promptly reported to the 
Procurement Executive. 

(i) Heads of Contracting Activities, for 
contracts estimated to be within the 
limits of the delegated authority, may, 
without power of redelegation, waive 
the requirements for subcontractor cost 
or pricing data under the circumstances 
set forth in FAR 15.804-6(i), provided 
that any such waivers are promptly 
reported to the Procurement Executive. 


915.804-8 Contract clauses. 


(a) The prescribed clause at FAR 
52.215-22, Price Reduction For Defective 
Cost or Pricing Data, shall only be 
included in negotiated contracts where a 
Certificate of Current Cost or Pricing 
Data was obtained. 

(b) The contracting officer shall, insert 
the clause at FAR 52.215-23, Price 
Reduction for Defective Cost or Pricing 
Data—Modifications, in solicitations 
and contracts when the clause 
prescribed in paragraph (a) above has 
not been included, unless the contractor 
will otherwise not be required to submit 
certified data pursuant to 915.804—2(a). 


915.804-70 Uncertified cost or pricing. 
data. 


Anytime an offeror or contractor is 
not required to submit certified cost or 
pricing data (proposals $500,000 or less) 
the contracting officer may require the 
offeror or contractor to submit 
uncertified cost or pricing data. The 
amount of data required to be submitted 
should be limited to that data necessary 
to allow the contracting officer to 





determine the reasonableness of the 
price. 


915.805-5 Field pricing support. 

(a)(1) Field pricing reports as 
prescribed in FAR 15.805-5(a)(1) are not 
required for the negotiation of DOE 
contract prices or modifications thereof. 
The term “field pricing report” refers to 
the Department of Defense (DOD) 
system for obtaining a price and/or cost 
analysis report from a cognizant DOD 
field level contract management office 
wherein requests for the review of a 
proposal submitted by an offeror are 
initiated and the recommendations 
made by the various specialists of the 
management office are consolidated into 
a single report that is forwarded to the 
office-making the contract award for use 
in conducting negotiations. In the DOE, 
such review activities, except for 
reviews performed by professional 
auditors, are expected to be 
accomplished by pricing support 
personnel located in DOE operations 
offices. The DOE contracting officer 
shall formally request the assistance of 
appropriate pricing support personnel, 
other than auditors, for the review of 
any price proposal that exceeds 
$500,000, unless the contracting officer 
has sufficient data to determine the 
reasonableness of the proposed cost or 
price, such pricing support may be 
requested for proposals below $500,000, 
if considered necessary for the 
establishment of a reasonable pricing 
arrangement. Contracting officers, 
however, are not precluded by this 
section from requesting pricing 
assistance from a cognizant DOD 
contract management office, provided 
an appropriate cross-servicing 
arrangement for pricing support services 
exists between the DOE and the 
servicing agency. 

(c)(1) When an audit is required 
pursuant to 915.805-70, Audit As An Aid 
In Analysis, the request for audit shall 
be sent directly to the Federal audit 
office assigned cognizance of the offeror 
or prospective contractor. A copy of 
each such request for audit, without 
enclosures, shall be forwarded to the 
Director, Audit Management Division, 
Office of Inspector General, 
Washington, D.C. When the cognizant 
agency is other than the Defense 
Contract Audit Agency or the 
Department of Health and Human 
Services; and an appropriate cross- 
servicing agreement has not been 
established, the need for audit 
assistance shall be coordinated with the 
Directorate of Procurement and 
Assistance, Office of Policy, Policy and 
Procedures Division. 


(c)(2) The request for audit shall 
establish the due date for receipt of the 
auditor's report and in do doing shall 
allow as much time as possible for the 
auditor’s review. 

(e)(6) Copies of technical analysis 
reports prepared by DOE technical or 
other pricing support personnel shall not 
normally be provided to the auditor. The 
contracting officer or the supporting 
price, cost, or financial analyst at the 
contracting activity shall determine the 
monetary impact of the technical 
findings. 


915.805-70 Audit as an aid in proposal 
analysis. 

(a) Audit as an aid in the negotiation 
of price or cost arrangements in DOE 
contract awards shall be utilized as 
provided by this section. 

(b) Auditors are professional 
accountants who, although 
organizationally independent, are the 
principal advisors to contracting officers 
on contractor accounting and cost 
matters. Preaward audit services 
include: 

(1) The submission of an auditor's 
report which sets forth the results of 
review and analysis of cost data 
submitted by contractors as part of their 
pricing proposals, reviews of 
contractor’s accounting systems, 
recorded contract costs, and other 
related matters; and 

(2) Personal consultation and advice 
regarding the use of the auditor’s report 
in the negotiation and award of a 
contractual instrument. 

(c) When a contract price will be 
based on cost-or pricing data (FAR 
15.804) submitted by the contractor, the 
DOE contracting officer or authorized 
representative shall request review by 
the cognizant Federal audit activity 
prior to the negotiation of any contract 
or modification including modifications 
under advertised contracts in excess of: 

(1) $500,000 for a firm fixed-price 
contract or a fixed-price contract with 
economic price adjustment provisions; 
or 

(2) $1,000,000 for all other contract 
types, including initial prices, estimated 
costs of cost-reimbursement contracts, 
interim and final price redeterminations, 
and target and settlement of incentive 
contracts. 

(e) Ordinarily, preaward audits should 
not be requested for actions below the 
thresholds specified in paragraph (c) of 
this section. Before requesting such 
audits, the contracting officer should 
consider using price or cost analysis 
techniques, recent audit reports, price 
negotiation memorandums, or other 
pertinent information regarding the 
offeror to establish the reasonableness 
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of proposed price. However, auditor 
reviews should be considered for 
proposals below the specified 
thresholds when the contracting officer 
determines: 

(1) The available data is inadequate 
for determining the reasonableness of 
the contractor's cost proposal; 

(2) The contractor’s estimating, 
accounting, or purchasing methods are 
not reliable; or 

(3) The best interests of the 
Government will be served by an audit 
review, after giving consideration to the 
cost of the audit, type audit and value of 
the proposed contract amount. 


915.808 Price negotiation memorandum. 


(b) Whenever an audit review was 
requested and a report was obtained, 
the contracting officer shall inform the 
cognizant audit activity of the 
disposition of each audit finding and 
recommendation by either forwarding a 
copy of the price negotiation 
memorandum to the auditor; or by 
advising the auditor, in writing, if an 
award was cancelled or not made to the 
audited entity; whichever is applicable. 


Subpart 915.9—Profit 


915.903 Contracting officer 
responsibilities. 


(d)(1)(ii) The statutory limitations on 
profit and fees as set forth in FAR 
15.903(d)(1) (i), (ii) and (iii) shall be 
followed, except as exempted for DOE 
architect-engineer contracts covering 
AEC and BPA functions. Pursuant to 
Section 602({d) (13) and (20) of the 
Federal Property and Administration 
Services Act of 1949, as amended, those 
former Atomic Energy Commission 
functions, as well as those of the 
Bonneville Power Administration, now 
being performed by DOE are exempt 
from the 10 and 6 per centum cost and 
fee restrictions on contracts for 
architect-engineer services. 

(d)(2) Waivers to apply the maximum 
cost-plus-award-fee percentage in 
915.972(a)(3) in those situations that 
shall result in potential fees exceeding 
the limitations cited in FAR 15.903(d)(1) 
(i), (ii), and (iii) shall be forwarded to 
the Procurement Executive. 

(f} In cases where a change or 
modification calls for substantially 
different work than the basic contract 
the contractor’s effort may be radically 
changed and a detailed analysis of the 
profit factors would be a necessity. 
Also, if the dollar amount of the change 
or contract specification is very 
significant in comparision to the 
contract dollar amount, a detailed 
analysis should be made. 
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(g) The estimated costs on which the 
maximum fees are computed pursuant to 
the statutory limitations set forth in 
paragraph FAR 15.903(d)(1) of this 
section shall include facilities capital 
cost of money when this cost is included 
in cost estimates. 


915.905 Profit-analysis factors. 

A profit/fee analysis technique 
designed for a systematic application of 
the profit factors in FAR 15.905—1 
provides contracting officers with an 
approach that will insure consistent 
consideration of the relative value of the 
various factors in the establishment of a 
profit objective and the conduct of 
negotiations for a contract award. It also 
provides a basis for documentation of 
this objective, including an explanation 
of any significant departure from it in 
reaching a final agreement. The 
contracting officer's analysis of these 
prescribed factors can be based on 
information available prior to 
negotiations. Such information is 
furnished in proposals, audit data, 
performance reports, preaward surveys 
and the like. 


915.970 DOE structured profit and fee 
system. 

This section implements FAR 15.902 
and 15.905. 


915.970-1 General. 


(a) Objective. It is the intent of DOE to 
remunerate contractors for financial and 
other risks which they may assume, 
resources they use, and organization, 
performance and management 
capabilities they employ. Profits or fees 
shall be negotiated for this purpose; 
however, when profit or fee is 
determined as a separate element of the 
contract price, the aim of negotiation 
should be to fit it to the acquisition, 
giving due weight to effort, risk, facilities 
investment, and special factors as set 
forth in this subpart. 

(b) Commercial (for profit) 
organization. Profit or fee prenegotiation 
objectives for contracts with commercial 
(for profit) organizations shall be 
determined as provided in this subpart. 

(c) Nonprofit organizations. It is 
DOE's general policy to pay fees in 
contracts with nonprofit organizations 
other than educational institutions and 
governmental bodies; however, it is a 
matter of negotiation whether a fee will , 
be paid in a given case. In making this 
decision, the DOE negotiating official 
should consider whether the contractor 
is ordinarily paid fees for the type of 
work involved. The profit objective 
should be reasonable in relation to the 
task to be performed and the 
requirements placed on the contractor. 


(d) Educational institutions. It is DOE 
policy not to pay fees under contracts 
with educational institutions. 

(e) State, local and Indian tribal 
governments. Profit or fees shall not be 
paid under contracts with State, local, 
and Indian tribal Governments. 


915.970-2 Weighted guidelines system. 

(a) To properly reflect differences 
among contracts and the circumstances 
relating thereto and to select an 
appropriate relative profit/fee in 
consideration of these differences and 
circumstances, weightings have been 
developed for application by the 
contracting officer to standard 
measurement bases representative of 
the prescribed profit factors cited in 
FAR 15.905 and paragraph (d) of this 
section. This is a structured system, 
referred to herein as weighted 
guidelines. Each profit factor or 
subfactor, or component thereof, has 
been assigned weights relative to their 
value to the contract's overall effort. The 
range of weights to be applied to each 
profit factor is also set forth in 
paragraph (d) of this section. Guidance 
on how to apply the weighted guidelines 
technique is set forth in 915.970-8. 

(b) Except as set forth in 915.970—4, 
the weighted guidelines system shall be 
used in establishing the profit objective 
for negotiation of contracts where cost 
analysis is performed. 

(c) The negotiation process does not 
contemplate or require agreement on 
either estimated cost elements or profit 
elements. Accordingly, although the 
details of analysis and evaluation may 
be discussed in the fact-finding phase of 
the negotiation process in order to 
develop a mutual understanding of the 
logic of the respective positions, specific 
agreement on the exact weights or 
values of the individual profit factors is 
not required and shall not be attempted. 

(d) The factors set forth below are to 
be used in determining DOE profit 
objectives. The factors and weight 
ranges for each factor shall be used in 
all instances where the weighted 
guidelines are applied. 


|. Contractor Effort (weights applied to cost) 
A. Material acquisitions: 


Determination of the profit or fee 
objective, in accordance with this 
Subpart shall be fully documented. A 
pro forma worksheet, DOE Form PR-336, 
has been prepared to assist the 
contracting officer in this effort. Since 
the profit objective is the contracting 
officer's pre-negotiation evaluation of a 
total profit allowance for the proposed 
contract, the amounts developed for 
each category of cost will probably 
change in the course of negotiation. 
Furthermore, the negotiated profit will 
probably vary from the profit objective 
and from the prenegotiation detailed 
application of the weighted guidelines 
technique to each element of the 
contractor's input to total performance. 
Since the profit objective is viewed as a 
whole rather than as its component 
parts, insignificant variations from the 
pre-negotiation profit objective, as a 
result of changes to the contractor's 
input to total performance, need not be 
documented in detail. Conversely, 
significant deviations from the profit 
objective necessary to reach a final 
agreement on profit or fee shall be 
explained in the record of negotiation 
prepared in accordance with FAR 
15.808. 


915.970-4 Exceptions. 


(a) For contracts not expected to 
exceed $500,000, the weighted guidelines 
need not necessarily be used; however, 
the contracting officer may use the 
weighted guidelines for contracts below 
this amount if he or she elects to do so. 

(b) For the following classes of 
contracts, the weighted guidelines shall 
not be used: 

(1) Commercialization and 
demonstration type contracts; 

(2) Management and operating 
contracts for management, operation 





and/or maintenance of Government 
facilities; 

(3) Construction contracts; 

(4) Construction management 
contracts; 

(5) Contracts primarily requiring 
delivery of material supplied by 
subcontractors; 

(6) Termination settlements; and 

(7) Contracts with educational 
institutions. 

(c) In addition to paragraphs (a) and 
(b) above, the contracting officer need 
not use the weighted guidelines in 
unusual pricing situations where the 
weighted guidelines method has been 
determined by the DOE negotiating 
official to be unsuitable. Such 
exceptions shall be justified in writing 
and shall be authorized by the Head of 
the Procuring Activity. The contract file 
shall include this documentation and 
any other information that may support 
the exception. 

(d) If the contracting officer makes a 
written determination that the pricing 
situation meets any of the circumstances 
set forth above, other methods for 
establishing the profit objective may be 
used. For contracts other than those 
subject to Part 917.6, the selected 
method shall be supported in a manner 
similar to that used in the weighted 
guidelines (profit factor breakdown and 
documentation of profit objectives); 
however, investment or other factors 
that would not be applicable to the 
contract shall be excluded from the 
profit objective determination. It is 
intended that the methods will result in 
profit objectives for noncapital intensive 
contracts that are below those generally 
developed for capital intensive 
contracts. 


915.970-5 Special considerations— 
contracts with nonprofit organizations 
(other than educational institutions). 

(a) For purposes of identification, 
nonprofit organizations are defined as 
those business entities organized and 
operated exclusively for charitable, 
scientific, or educational purposes, of 
which no part of the net earnings inure 
to the benefit of any private shareholder 
or individual, of which no substantial 
part of the activities is carrying on 
propaganda or otherwise attempting to 
influence legislation or participating in 
any political campaign on behalf of any 
candidate for public office, and which 
are exempt from Federal income 
taxation under Section 501 of the 
Internal Revenue Code. 

(b) In computing the amount of profit 
or fee to be paid, the DOE negotiating 
official shall take into account the tax 
benefits received by a nonprofit 
organization. While it is difficult to 


establish the degree to which a 
remuneration under any given contract 
contributes to an organization's overall 
net profit, the DOE negotiating official 
should assume that there is an element 
of profit in any amount to be paid. 

(c) In order to assure consideration of 
the tax posture of nonprofit 
organizations during a profit or fee 
negotiation, the DOE negotiating official 
shall calculate the fee as for a contract 
with a commercial concern and then 
reduce it at least 25%. However, 
depending on the circumstances, the 
contracting officer may pay fees 
somewhere between this amount and 
the appropriate fee as if it were a 
commercial concern. When this is the 
case, the contract files should be 
documented to specifically state the 
reason or reasons. 

(d) Where a contract with a nonprofit 
organization is for the operation of 
Government-owned facilities, the fee 
should be calculated using the 
procedures and schedules applicable to 
operating contracts as set forth in Part 
917.6. 


915.970-6 Contracts with educational 
institutions. 


In certain situations DOE may 
contract with a university to manage or 
operate Government-owned 
laboratories. These efforts are generally 
apart from, and not in conjunction with, 
their other activities, and the complexity 
and magnitude of the work are not 
normally found in standard university 
research or study contracts. Such 
operating contracts are subject to the 
applicable provisions set forth in section 
917.6. 


915.970-7 Alternative techniques. 


(a) Fees to be paid on construction 
contracts and construction management 
contracts shall be determined in 
accordance with the applicable Profit/ 
Fee Technique for such contracts set 
forth in 917.971. 

(b) Profits and fees to be paid on 
contracts under $500,000, not using the 
weighted guidelines, shall be 
judgmentally developed by the 
contracting officer by assigning 
individual dollar amounts to the factors 
appropriate to DOE profit 


considerations discussed in 915.970-2(d). 


(c) Contracts which require only 
delivery or furnishing of goods or 
services supplied by subcontracts shall 
include a fee or profit which, in the best 
judgment of the contracting officer, is 
appropriate. It would be expected there 
would be a declining relationship of 
profit/fee dollars in relation to total 
costs. The higher the cost of 
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subcontracts, for example, the lower the 
profit/fee ratio to these costs would be. 

(d) Profit/Fee considerations in 
termination settlements are often a 
question of equity. They are a matter of 
negotiation. They should not, however, 
exceed what would have othewise been 
payable under weighted guidelines had 
the termination not occurred. 


915.970-8 Weighted guidelines application 
considerations. 


(a) General. 

(1) Section 915.970-2(d) lists those 
DOE factors which are given 
consideration for profit/fee 
determination in all cases in which 
profit is to be specifically negotiated. 
This section discusses these factors and 
provides guidance on how they should 
be evaluated. 

(2) The profit/fee elements (factors or 
subfactors) relating to Contractor Effort, 
as shown 915.970-2(d), item I, are 
similar to those cost elements contained 
in most contractor Contract Pricing 
Proposals. Often, individual proposals 
will be in a different format, but, since 
these factors and subfactors are broad 
and basic, they provide sufficient 
guidance to evaluate all items of cost 
generally found in proposals. 

(3) In making a judgment of the value 
of each factor, the contracting officer 
should recognize the definition, 
description, and purpose of the factors, 
together with consideration for 
evaluating them as set forth herein. 

(4) The effect of the FPR facilities 
capital cost of money cost principle 
(FAR 31.205-10) has been recognized in 
the weights assigned for arriving at 
profit and fee objectives; consequently, 
no offset is necessary or will be made to 
the prenegotiation profit objectives for 
cost of money recognized as a cost. 

(b) Contractor effort. 

(1) This factor is a measure of how 
much the contractor is expected to 
contribute to the overall effort necessary 
to meet the contract performance 
requirements, in an efficient manner. 
This factor, which is apart from the 
contractor's basic responsibility for 
contract performance, takes into 
account what resources are necessary, 
and what the contractor must do, to 
accomplish a conversion of ideas and 
materials into the final product or 
service called for in the contract. This 
factor recognizes that, within a given 
performance output or within a given 
sales dollar figure, necessary efforts on 
the part of individual contractors can 
vary widely in both value and quantity, 
and, that the profit objective should 
reflect the extent and nature of the 
contractor's contribution to total 
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performance. The evaluation of this 
factor requires an analysis of the cost 
content of the proposed contract, as 
discussed in paragraphs (b){2) through 
(4) of this section. Not to be included as 
part of the cost base (for purposes of 
computing profit) is any amount 
calculated for the cost of money for 
facilities capital computed in 
accordance with Cost Accounting 
Standard 414. 

(2) The following comprise the base 
elements for measuring contractor effort: 
(i) Material acquisition. Analysis of 

material acquisition cost items shall 
include an evaluation of the managerial 
and technical effort necessary to obtain 
the required purchased parts, 
subcontracted items or services, and 
other materials, including consideration 
of the number of orders and supplies 
and whether established sources are 
available or new sources must be 
developed. In reviewing this element: 
(A) The contracting officer shall 
determine whether the contractor will 
obtain the material and tooling by 
routine orders from readily available 
suppliers (particularly orders of 
substantial value in relation to the total 
contract cost) or by subcontracts, and 
shall consider the extent to which the 
prime contractor will be required to 
develop complex specifications 
involving creative design or close 
tolerance manufacturing requirements. 
(B) Consideration shall be given to the 
managerial and technical efforts 
necessary for the prime contractor to 
administer subcontracts and select 
subcontracts, including efforts to break 
out sole source subcontractors through 
the introduction of competition. These 
determinations and considerations shall 
be made for purchases of raw materials 
or basic commodities, purchases of 
processed material, including all types 
of components of standard or near 
standard characteristics, and purchases 
of pieces, assemblies, subassemblies, 
special tooling, and other products 
special to the end item. In the 
application of this criterion, it should be 
recognized that the contribution of the 
prime contractor to his purchasing 
program may be substantial. This may 
apply in the management of 
subcontracting programs involving many 
sources, new complex components and 
instrumentation, incomplete 
specifications, and close surveillance by 
the prime contractor's representative. 
(C) Recognized costs proposed as 
direct material costs, or proposed as 
material overhead costs, such as scrap 
charges, shall be treated and evaluated 
as material costs for profit evaluation. 
(D) Intracompany transfers which are 
accepted at price, in accordance with 


FAR 31.205-2(e), shall be evaluated as 
material. Other intracompany transfers 
shall be evaluated by individual 
components of cost, i.e., material, labor, 
and overhead. 

{ii) Labor (technical and managerial, 
manufacturing, and support services). 
Analyses of the labor cost content of the 
contract shall include evaluation of the 
comparative quality and level of the 
talents, skills, and experience of those 
personnel to be employed for contract 
performance. In reviewing this element: 

(A) Technical and managerial labor 
shall be evaluated, for the purpose of 
assigning profit dollars, by giving 
consideration to the amount of notable 
scientific, unusual or scarce engineering, 
and top management talent needed in 
contrast to journeyman engineering 
effort, professional staff, or closely 
related supporting personnel. The 
diversity, or lack thereof, of scientific, 
engineering and managerial specialities 
required for contract performance and 
the corresponding need for related 
supervision and coordination shall be 
evaluated. By way of definition, project 
management and administration labor 
falling within this category includes 
senior project management personnel 
who oversee and direct the work, and 
usually consist of the project managers, 
project engineers, and comparable 
management personnel who form the 
project management team that plans, 
directs, and takes responsibility for the 
execution of the program or project 
assignment. The cost element for project 
management and administration labor 
usually applies to architect-engineer (A- 
E) contracts. The weight assigned will 
take into consideration the dollar 
amount of the project supervised. 

(B) Manufacturing labor shall be 
evaluated by giving consideration to the 
variety and range of required 
manufacturing labor skills, {i.e., 
department heads, supervisors, skilled 
and unskilled labor) and the contractor's 
manpower resources for meeting these 
requirements. 

(C) Support services labor shall be 
evaluated in a manner similar to the 
above by assigning higher weights to 
professional-type skills and lower 
weights to semi-professional or other . 
type skills required for contract 
performance. Support services labor 
represents those classifications of direct 
labor whose efforts are not identifiable 
with the descriptions of labor in 
paragraph (A) and (B) above and may 


-include labor classifications assigned 


exclusively for contract performance, 
such as on-site A-E firm employees 
performing project activities related to 
accounting, contract administration 
(including reporting), cost engineering, 


4 


secretarial, clerical and the like. Care 
should be taken that direct charges of 
this nature are appropriately classified 
as direct rather than indirect, and that 
like activities are not allocated 
indirectly either to this contract or to the 
contractor's other work assignments. A 
weighting in excess of 9 percent for 
support service contract labor normally 
will be justified only when the quality, 
skill, and experience of the support 
labor warrants a weighting 
corresponding to category (A), above. 

(iii) General management (overhead 
and general and administrative (G&A) 
but exclusive of IR&D costs). In 
reviewing this element: 

(A) Analysis of overhead and G&A 
expenses includes evaluation of the 
makeup of these expenses and how 
much they contribute to contract 
performance. This analysis shall include 
a determination of the amount of labor 
within the expense pools and how this 
labor would be treated if it were 
considered as direct labor under the 
contract. The allocable labor elements 
shall be given the same profit 
consideration that they would receive if 
they were treated as direct labor. The 
other elements of these expense pools 
shall be evaluated to determine whether 
they are routine expenses (such as 
utilities, supplies, and maintenance) and 
hence given lesser profit consideration, 
or whether they contribute significantly 
to contract performance. Depreciation 
expenses on facilities capital will be 
excluded from consideration since the 
profit reward for facilities capital 
investment is separately weighted as 
discussed in 915.970-8(d). The composite 
of the individual determinations in 
relation to the elements of the expense 
pools will be the profit consideration 
given the pools as a whole. The 
procedure for assigning relative values 
to such expenses differs from the 
method used in assigning values for the 
direct labor. The upper and lower limits 
assignable to the direct labor are 
absolute. In the case of overhead 
expenses, individual expenses may be 
assigned values outside the range as 
long as the composite ratio is within the 
range. 

(B) It is not necessary that the 
contractor's accounting system break 
down the overhead expenses within the 
classification of technical and 
managerial (or engineering) overhead, 
manufacturing overhead, and general 
and administrative expenses, unless 
dictated otherwise by Cost Accounting 
Standards (CAS). The contractor whose 
accounting system only reflects one 
overhead rate on all direct labor need 
not make changes to reflect more detail 





data (if CAS exempt) to correspond with 
the above classifications. In evaluating 
such a contractor's overhead rate, the 
contracting officer can break out the 
applicable sections of the composite 
rate which can be classified as 
technical, managerial, or engineering 
overhead, manufacturing overhead, and 
general and administrative expenses 
and follow the appropriate evaluation 
technique. 

(C) There is a critical factor to 
consider in the determination of profit in 
this area. Management problems surface 
in various degrees and the management 
expertise exercised to solve them shall 
be considered as an element of profit. 
For example, a new program for an item 
that is on the cutting edge of the state of 
the art will cause more problems and 
require more managerial time and 
abilities of a higher order than a follow- 
on contract. If new contracts create 
more problems and require a higher 
profit consideration, follow-ons shall be 
adjusted downward as many of the 
problems may have been solved. In any 
event, an evaluation shall be made of 
the underlying managerial effort 
involved on a case-by-case basis. 

(D) It may not be necessary for the 
contracting officer to make a separate 
profit evaluation of overhead expenses 
with each acquisition of substantially 
the same circumstance or service with 
the same contractor. Where an analysis 
of the profit weight to be assigned to the 
overhead pool has been made, the 
weight to be assigned may be used for 
future contracts with the same 
contractor until there is a change in the 
cost composition of the overhead pool or 
the contract circumstances, or until the 
factors discussed in paragraph (C) 
above are relevant. 

(iv) Other direct costs (exclusive of 
CAS 414, facilities capital cost of 
money). In evaluating this element, it 
should be remembered: 

(A) Proposals, particularly for 
research and development, often list as 
direct costs the kinds of expenses 
usually treated as indirect for other 
contracts. Examples are travel and 
subsistence, consultants, telephone, 
computer costs and reports 
reproduction. The accounting treatment 
of a cost category does not change the 
weight appropriate to the cost being 
evaluated. 

(B) The weight ranges in the format 
cover the broad categories of direct 
material, labor, and G&A expenses. 
Although cost submissions may vary 
from the way shown in the format, all 
cost categories contained in submissions 
will fall under one of the broad 
groupings shown in the format. Because 
other direct costs are not direct material 


or direct labor, it follows that they will 
be considered as indirect costs for 
weighting purposes. 

(c) Contract risk. 

(1) This factor reflects the policy of 
the Department of Energy that 
contractors bear an equitable share of 
cost risk, and to compensate them for 
the assumption of that risk. A 
contractor's risk associated with cost to 
perform under a Government contract is 
usually minimal under cost- 
reimbursement-type contracts. In 
developing a prenegotiation profit or fee 
objective, the contracting officer will 
need to consider the type of contract to 
be negotiated and the anticipated 
contractor cost risk. This consideration 
is one of the most important factors in 
arriving at a prenegotiation profit 
objective. 

(2) Profit/Fee allowances for 
contractor assumption of cost risk shall 
require a determination of the degree of 
cost responsibility the contractor 
assumes, and the reliability of the cost 
estimates in relation to the task 
assumed. This factor is specifically 
limited to the risk of costs of contract 
performance, including unallowable cost 
elements. Thus, such risks on the part of 
the contractor as reputation, losing a 
commercial market, losing potential 
profits in other fields, or any risk on the 
part of the contracting activity, such as 
the risk of not acquiring an effective 
product or service, are not within the 
scope of this factor. 

(3) The first and basic determination 
of the degree of cost responsibility 
assumed by the contractor is related to 
the sharing of total risk of performance 
cost by the Government and the 
contractor through the selection of 
contract type. The extremes are a cost- 
plus-fixed-fee contract, requiring only 
that the contractor use his best efforts to 
perform a task, and a firm fixed-price 
contract. A cost-plus-fixed-fee contract 
reflects a minimum assumption of cost 
responsibility, whereas a firm fixed- 
price contract reflects a complete 
assumption of cost responsibility. 

(4) The second determination is that 
of the reliability of the cost estimates. 
Sound price negotiation requires well- 
defined contract objectives and reliable 
cost estimates which, among other 
things, take the difficulty of the task into 
consideration. Prior production 
experience assists the contractor in 
preparing reliable cost estimates on new 
contracts for similar items. 

(5) Contractors are likely to assume 
greater cost risk when confident that 
contracting officers analyze the risk 
incident to proposed contracts and show 
they are willing to compensate 
contractors for it. Generally, a cost-plus- 
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fixed-fee contract will not justify a 
reward for risk in excess of 0.5 percent, 
nor will a firm-fixed price contract 
justify a reward of less than the 
minimum on the following weighted 
guidelines. Where proper contract-type 
selection has been made, the reward for 
risk, by contract type, will usually fall 
into the following percentage ranges 
which are applied to total recognized 
contract costs, exclusive of facilities 
capital cost of money: 

(i) Type of contract and percentage 
ranges for profit objectives developed 
for equipment and supply contracts: 


Cost-Plus-Fixed Fee, 0 to 0.5% 
Cost-Plus-Incentive Fee: 
With Cost Incentives Only, 1 to 2% 
With Multiple Incentives, 1.5 to 3% 
Fixed-Price-Incentive: 
With Cost Incentives Only, 3 to 5% 
With Multiple Incentives, 4 to 6% 
Prospective Price Redeterminable, 4 to 6% 
Firm Fixed-Price, 6 to 8% 


(ii) Type of contract and percentage 
ranges for profit objectives developed 
for research and development contracts: 


Cost-Plus-Fixed Fee, 0 to 0.5% 
Cost-Plus-Incentive Fee: 
With Cost Incentives Only, 1 to 2% 
With Multiple Incentives, 1.5 to 3% 
Fixed-Price-Incentives: 
With Cost Incentives Only, 2 to 4% 
With Multiple Incentives, 3 to 5% 
Prospective Price Redeterminable, 3 to 5% 
Firm Fixed-Price, 5 to 7% 


(iii) Type of contract and percentage 
ranges for profit objectives developed 
for contracts for services: 


Cost-Plus-Fixed Fee, 0 to 0.5% 
Cost-Plus-Incentive Fee, 1 to 2% 
Fixed-Price-Incentive, 2 to 3% 
Firm-Fixed-Price, 3 to 4% 


(6) In assessing the selection and 
application of a weighting factor, the 
DOE negotiating official should 
remember: 

(i) These ranges may not be 
appropriate for all acquisitions. For 
instance, a fixed price incentive contract 
that is closely priced with a low ceiling 
price and high incentive share may be 
tantamount to a firm fixed price 
contract. In this situation, the 
contracting officer may determine that a 
basis exists for high confidence in the 
reasonableness of the estimate and that 
little opportunity exists for cost 
reduction without extraordinary efforts. 
On the other hand, a contract with a 
high ceiling and low incentive formula 
can be considered to contain cost-plus- 
incentive-fee contract features. In this 
situation, the contracting officer may 
determine that the Government is 
retaining much of the contract 
responsibility and that the risk assumed 
by the contractor is minimal. Similarly, 
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if a cost-plus-incentive-fee contract 
includes an unlimited downward 
(negative) fee adjustment on cost 
control, it could be comparable to a 
fixed-price incentive contract. In such a 
pricing environment, the contracting 
officer may determine that the 
Government has transferred a greater 
amount of cost responsibility to the 
contractor than is typical under a 
normal cost-plus-incentive fee contract. 

(ii) The acquisition may not obviously 
fit a specific category shown. For 
example, effort under a particular A-E 
contract may better fall into the 
category of R&D, rather than services. 
Judgment is required, therefore, in 
establishing the category and weights to 
be applied in a given case. 

(iii) The contractor's subcontracting 
program may have a significant impact 
on the contractor’s acceptance of risk 
under a contract form. It can cause risk 
to increase or decrease in terms of both 
cost and performance. This 
consideration shall be a part of the 
contracting officer’s overall evaluation 
in selecting a factor to apply for cost 

_risk. It may be determined, for instance, 
that the prime contractor has effectively 
transferred real cost risk to a 
subcontractor and the contract cost risk 
evaluation, as a result, may be below 
the range that would otherwise apply for 
the contract type being proposed. This 
situation will be found to exist only in a 
few extraordinary situations under 
circumstances of (A) a follow-on 
production contract, in which a 
substantial portion of the total contract 
costs represents a single subcontract or 
a few subcontracts, and (B) fullest 
incentive reward and penalty feature on 
cost performance having been passed by 
the prime contractor to the 
subcontractor. In an acquisition in 
which all of these circumstances are 
found to exist, a lower than usual profit 

’ weight may be applied to the aggregate 
of all recognized costs, including the 
subcontract portion. The contract risk 
evaluation should not be lowered, 
however, merely on the basis that a 
substantial portion of the contract costs 
represents subcontract costs (when 
there is no substantial transfer of the 
contractor's risk) since such action 
eventually can result in an undue or 
undesirable lessening of the amount of 
work let on subcontracts. 

« (iv) In making a contract cost risk 
evaluation in an acquisition that 
involves executing a definitive contract 
for a letter contract, unpriced change 
orders, and unpriced orders under 
BOAs, the effect on total contract cost 
risk as a result of having partial 
performance before a definitive.contract 


is executed should be considered. Under 
some circumstances it may be 
concluded that the amount of cost risk 
has been effectively reduced. Under 
other circumstances it may be apparent 
that the contractor's cost risk remained 
substantially unchanged. To be 
equitable, the determination of a profit 
weight for application to the total of all 
recognized costs, both those incurred. 
and those yet to be expended, must be 
made with consideration of all attendant 
circumstances and not be just the 
portion of costs incurred, or percentage 
of work completed, prior to the 
execution of a definition contract. 

(v) Time and material, labor hour, and 
overhaul contracts priced on a time and 
material basis shall be considered to be 
cost-plus-fixed-fee contracts for the 
purpose of establishing a profit weight 
in the evaluation of the contractor's 
assumption of contract cost risk. 

(d) Capital investment (facilities). 

(1) This element relates to the 
consideration to be given in the profit 
objective in recognition of the 
investment risk associated with the 
facilities employed by the contractor. 
Measurement of the amount of facilities 
capital employed is discussed in 
930.7001—4 and 930.7001-8. Five to 
twenty percent of the net book value of 
facilities capital allocated to the 
contract is the normal range of weight 
for this profit factor. The key factors 
that the contracting officer shall 
consider in evaluating this factor are: 

(i) The overall cost effectiveness of 
the facilities employed; 

(ii) Whether the facilities are general 


purpose or special purpose items; 


(iii) The age of the facilities; 

(iv) The relationship of the remaining 
writeoff life of the investment and the 
length of the program(s) or contract(s) 
on which the facilities are employed; 
and 

(v) Special contract provisions that 
reduce the contractor's risk of recovery 
of facilities capital investment 
(termination-protection clauses, 
multiyear cancellation ceilings, etc.). 

(2) To assist in evaluating new 
investment, the contracting officer 
should request the contractor to submit 
reasonable evidence that the new 
facilities are part of an approved 
investment plan and that achievable 
benefits to the Government will result 
from the investment. New industrial 
facilities and equipment shall receive 
maximum weight when they— 

(i) Are to be acquired by the 
contractor primarily for Government 
and energy related business and effort; 

(ii) Have a long service life; 


(iii) Have a limited economic life due 
to limited alternative uses; and 

(iv) Reduce the total life cycle cost of 
the products produced for, or services 
to, the Department of Energy. 

To the extent that the new investment 
represents routine replacement of 
existing assets, a lesser weight shall be 
assigned. 

(e) Independent research and 
development. 

This factor rewards contractors in two 
ways: 

(1) As a reward for the contractor's 
investment in a viable independent 
research and development program; 
considering, among other things, the 
program’s quality, scope, and resources 
employed. The normal weight range for 
this factor is from 5 to 7 percent of 
allowable IR&D costs allocable to the 
prospective contract. 

(2) As a reward for contractors who 
assume the extra risk of developing 
items with energy program applications 
on their own initiative with-no direct 
Government assistance and little or no 
indirect Government assistance. Profit 
weights in the range of 0 to 20 percent of 
the basic profit dollars (total of profit 
dollars for items LA. through LE., 
915.970-2(d)) are normal for this factor. 
The weight selection is to be based on 
the amount of assistance provided by 
the Government through independent 
research and/or development expense 
allowance under previous Government 
contracts and the extent the contractor 
already has been compensated for 
independent development through prior 
sales of the identical item to the 
Government. 

(f) Participation in special programs. 

(1) A composite percentage weight 
within the range of —5 percent to +5 
percent of the basic profit objective 
(total of profit dollars-for items I.A. 
through LE., 915.970-2(d)) may be 
assigned for this profit objective. This 
profit factor, which may apply to special 
circumstances as well as a particular 
acquisition, relates to rewards of 
outstanding achievement in contractor 
participation in the Government's small 
business, small disadvantaged business, 
labor surplus, energy conservation and 
other special programs. Participation 
that is rated as merely satisfactory shall 
be assigned a weight of zero, generally. 
Evidence of effective support may 
justify a plus weight and poor support a 
negative weight. 

(2) In assessing this factor, the 
contracting officer: 

(i) Shall give favorable consideration 
to the contractor's policies and 
procedures that effectively support 
Government small business and small 





disadvantaged business subcontracting 
programs. Any unusual effort that the 
contractor displays in subcontracting 
with small business or small 
disadvantaged business concerns, 
particularly for development-type work 
likely to result in later production 
opportunities, and the overall 
effectiveness of the contractor in 
subcontracting with, and furnishing 
assistance to, such concerns shall be 
considered. Conversely, failure or 
unwillingness on the part of the 
contractor to support Government small 
or small disadvantaged business 
policies shall be viewed as evidence of 
poor performance for the purpose of 
establishing a profit objective. 

(ii) Shall make a similar review and 
evaluation of the contractor's policies 
and procedures supporting the 
Government's labor surplus area 
program. In particular, favorable 
consideration shall be given to a 
contractor who (A) makes a significant 
effort to help find jobs and provide 
training for the hardcore unemployed, or 
(B) promotes maximum subcontractor 
utilization of certified eligible concerns. 

(iii) Shall give favorable consideration 
to the contractor's initiatives and 
accomplishments in the conservation of 
energy and in carrying out any other 
special Government programs. 

(g) Other considerations. 

(1) Particular situations may justify 
consideration of a profit allowance in 
addition to those specifically identified 
elsewhere in the guidelines. These 
situations shall be identified and the 
reason(s) for their use documented in 
the records of price negotiation. An 
assigned weight of —5 to +5 percent of 
the basic profit objective is the normal 
range for this profit factor depending on 
the circumstances of the particular 
acquisition. A zero weight designates a 
satisfactory or average effort. 

(2) Examples of “other consideration” 
are described in the following 
subparagraphs. 

(i) Cost-control and other past 
accomplishments. This factor allows 
additional profit opportunities to a 
prospective contractor that has 
previously demonstrated its ability to 
perform similar tasks effectively and 
economically. In addition, consideration 
should be given to (A) measures taken 
by the prospective contractor that result 
in productivity improvements and (B) 
other cost-reduction accomplishments 
that will benefit Government contracts. 
Among other things, consideration 
should be given to the contractor's 
efforts to explore additional production 
opportunities or to improve or develop 
new product, manufacturing or 


performance technologies to reduce 
production cost. 

(ii) Complexity of R&D or services 
assignment. A weighting for the 
complexity of the R&D or services 
assignment will be considered when a 
contract, such as an A-E contract, 
relates to a DOE project facility: The 
following complexity categories are to 
be used for the purpose of establishing 
the appropriate fee weight: 

Class A—Manvfacturing plants 
involving continuous closed processes 
or other complicated operations 
requiring a high degree of design control; 
nuclear reactors, power generation 
systems and facilities and atomic 
particle accelerators; complex 
laboratories or industrial units 
especially designed for processing, 
testing or handling highly radioactive 
materials; facilities to be used for 
research, development, experimental or 
demonstration purposes which involve 
advance or unique design 
considerations that are peculiar to the 
purposes for which the facility is built. 

Class B—Normal manufacturing 
processes and assembly operations such 
as ore dressing, metal working plants 
and simple processing plants; power 
plants and accessory switching and 
transformer stations; water treatment 
plants; sewage disposal plants; hospitals 
and ordinary laboratories. 

Class C—Permanent administrative 
and general service buildings, 
permanent housing, roads, railroads, 
grading, sewers, storm drains and water 
and power distribution systems. 

Class D—Construction camps and 
facilities and other construction of a 
temporary nature. 

(iii) Operating capital. This factor 
includes consideration of the level of the 
contractor's operating or working capital 
investment required for effective 
contract performance. This level will 
vary, depending on such circumstances 
as (A) the nature of the work and 
duration of the contract, (B) contract 
type and dollar magnitude, (C) the 
reimbursement or progress payment 
rate, (D) the contractor's financial 
management practices, and (E) the 
frequency of and time lag between 
billings and Government payments. 
Such circumstances should be taken into 
account in determining what profit 
adjustment, if any, is appropriate under 
this subfactor. When the contractor will 
invest relatively few dollars for 
operating capital purposes (because of 
cost reimbursement and progress 
payment rates, or when an advance 
payment method such as a letter of 
credit) is used to finance the contractor), 
a negative adjustment may be 
appropriate. 
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(h) Productivity/Performance 
adjustment for follow-on contracts. 

(1) One of the objectives of the DOE 
profit policy is to reduce costs needed to 
achieve national energy goals by 
encouraging contractor investment in 
modern cost-reducing facilities and 
other improvements in efficiency and 
performance. To the extent that costs 
serve as the basis for pricing (both cost 
and profit), success in reducing costs 
can serve in turn to reduce the 
magnitude of prospective profit dollars 
on follow-on contracts. For example, a 
cost-plus-award-fee contract may be 
awarded as the first of two or more 
contracts required for a major energy 
program. The incentive to increase 
productivity or performance and reduce 
cost under the first contract works 
against the contractor on any follow-on 
contracts because the reduced level of 
costs becomes a part of the basis for - 
pricing subsequent contracts. In order to 
mitigate the relative loss of prospective 
profit dollars on a follow-on contract 
that occurs when costs are reduced 
under the predecessor contract or 
contracts due to productivity or 
performance gains, a special 
“Productivity/Performance Reward” 
may be included in the prenegotiation 
profit objective of a pending follow-on 
acquisition under certain circumstances. 

(2) The “Productivity /Performance 
Reward” may be applied when all of the 
following criteria are met: 

(i) The pending acquisition is for a 
follow-on contract. 

(ii) Reliable actual cost data relating 
to the predecessor contract or contracts 
is available to establish a fair and 
reasonable cost baseline. 

(iii) Changes made in the 
configuration of the item being acquired 
or in the technical aspects of the 
services being performed are not likely 
to invalidate price comparability. 

(3) The amount of productivity or 
performance reward for a given follow- 
on contract is based on the estimated 
cost reduction on the predecessor 
contract or contracts that can be 
attributed to productivity or 
performance gains. Set forth below are 
principles and procedures that apply to 
estimating cost reductions and 
calculating the productivity or 
performance reward: 

(i) The contractor shall prepare and 
support the cost reduction estimate. 

(ii} The overall contract cost decrease 
shall be based on estimated decreases 
measured at the unit cost level, or 
equivalent. 

(iii) The lowest average unit cost or its 
equivalent (exclusive of profit) for a 
preceding performance period or 





Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


production run shall serve as the unit 
cost baseline. 

(iv) A technique shall be employed to 
determine that portion of the cost 
decrease attributable to productivity or 
performance gains as opposed to other 
factors such as the effects of quality 
differences between the base contract 
and the pending acquisition. 

(v) When the parties agree that the 
estimated overall contract cost decrease 
is materially affected by price level 
differences between the base period and 
the current point in time, an economic 
price adjustment may be applied to the 
estimate. 


(vi) The reward shall be calculated by 
multiplying the contract cost decrease 
due to productivity/performance gains 
by the base profit objective rate. 

(vii) The degree of review and 
validation of the data supporting the 
reward calculation shall be 
commensurate with the materiality of 
this profit element in relation to the 
overall price objective. 

(4) There may be several methods 
advanced, by both contracting officers 
and contractors, to quantify 
productivity / performance gains. Any - 
technique may be acceptable, provided 
it equitably takes into account the 
principles and procedures listed above. 


915.971 Profit and fee-system for 
construction and construction management 
contracts. 


915.971-1 General. 


(a) Business concerns awarded a DOE 
construction or construction 
management contract shall be paid a 
profit or fee if requested or solicited. 
The profit or fee objective for a 
construction or construction 
management contract shall be an 
amount appropriate for the type of effort 
contained therein. It is the intent of DOE 
to (1) reward contractors based on the 
complexity of work, (2) reward 
contractors who demonstrate and 
establish excellent records of 
performance and (3) reward contractors 
who contribute their own resources, 
including facilities and investment of 
capital. 

(b) Standard fees or across the board 
agreements will not be used or made. 
Profit or fee objectives are to be 
determined for each contract according 
to the effort or task contracted for 
thereunder. 


(c) Profit or fees payable on 
construction or construction 
management contracts shall be 
established in accordance with the 
appropriate procedures and schedules 
set forth in this subpart. 


915.971-2 Limitations. 

Amounts payable under construction 
and construction management contracts 
shall not exceed amounts derived from 
the schedules established for this 
purpose. Request to pay fees in excess 
of these levels should be forwarded to 
the Procurement Executive for review 
and approval. When a contract action 
subject to this section 915.917 calls for 
the contractor to use its own resources, 
including facilities and equipment, and 
to make.its own cost investment for 
contract performance (i.e., when there is 
no letter-of-credit financing) the fee 
amount prepared for approval may be 
based on the weighted guidelines 
approach (see 915.970-2). 


915.971-3 Factors for determining fees. 

(a) The profit policy stated in 915.971- 
1(a) reflects, in a broad sense, 
recognition that profit is compensation 
to contractors for the entrepreneurial 
function of organizing and managing 
resources (including capital resources), 
and the assumption of risk that all costs 
of performance (operating and capital) 
may not be reimbursable. 

(b) The best approach calls for a 
structure that allows judgmental 
evaluation and determination of fee 
dollars for prescribed factors which 
impact the need for, and the rewards 
associated with, fee or profits, as 
follows. 

(i) Management risk relating to 
performance, incliding the (A) quality 
and diversity of principal work tasks 
required to do the job, (B) labor intensity 
of the job, (C) special control probléms, 
and (D) advance planning, forecasting 
and other such requirements; 

(ii) The presence or absence of 
financial risk, including the type and 
terms of the contract; 

(iii) The relative difficulty of work, 
including consideration of technical and 
administrative knowledge, skill, 
experience and clarity of technical 
specifications; 

(iv) Degree and amount of contract 
work required to be performed by and 
with the contractor's own resources, 
including the extent to which the 
contractor contributes plant, equipment, 
computers, or working capital (labor, 
etc.); 

(v) Duration of project; 

(vi) Size of operation; 

(vii) Benefits which may accrue to the 
contractor from gaining experience and 
know-how, from establishing or 
enhancing a reputation, or from being 
enabled to hold or expand a staff whose 
loyalties are primarily to the contractor; 
and 

(viii) Other special considerations, 
including support of Government 


programs such as those relating to smal] 
and minority business in subcontracting, 
energy conservation, etc. 

(c) The total fee objective and amount 
for a particular negotiation is 
established by judgmental 
considerations of the above factors, 
assigning fee values as deemed 
appropriate for each factor and totaling 
the resulting amounts. 

(d) In recognition of the complexities 
of this process, and to assist in 
promoting a reasonable degree of 
consistency and uniformity in its 
application, the fee schedules have been 
developed and set forth fee amounts 
that contracting activities are allowed to 
negotiate for a particular transaction 
without obtaining prior approval of the 
Procurement Executive. To facilitate 
application to a contract, the fee 
amounts are related to the total cost 
base which is defined as total operating 
capital costs. 


915.971-4 Considerations affecting fee 
amounts. : 


(a) In selecting final fee amounts for 
the various factors in 915.971-3 of this 
section, the DOE negotiating official will 
have to make several judgments as 
discussed in this subsection. 

(b) Complexity of a construction 
project shall be considered by analysis 
of its major parts. For a project which 
includes items of work of different 
degrees of complexity, a single average 
classification should be considered, or 
the work should be divided into 
separate classifications. The following 
class identifications are appropriate for 
proper fee determinations. 

Class A—Manufacturing plants 
involving continuous closed processes 
or other complicated operations 
requiring a high degree of design layout 
or process control; nuclear reactors; 
atomic particle accelerators; complex 
laboratories or industrial units 
especially designed for handling 
radioactive materials. 

Class B—Norma! manufacturing 
processes and assembly operations such 
as ore dressing, metal working plant and 
simple processing plants; power plants 
and accessory switching and 
transformer stations; water treatment 
plants; sewage disposal plants; 
hospitals; and ordinary laboratories. 

Class C—Permanent administrative 
and general service buildings, 
permanent housing, roads, railroads, 
grading, sewers, storm drains, and water 
and power distribution systems. 

Class D—Construction camps and 
facilities and other construction of a 
temporary nature. 





(3) Normal management elements of 
principal tasks relating to a construction 
contract cover several categories of 
tasks with differing rates of application 
throughout the construction period. The 
principal elements of management effort 
are outlined in this paragraph. Although 
each project has a total management 
value equal to 100% for all elements, the 
distribution of effort among the various 
elements will be different for each 
project due to differences in project 
character or size. The basic 
management elements and the normal 
range of effort expected to apply for a 
normal sized project are as follows. 
When the normally expected effort will 
not be performed by a contractor, this - 
fact should be considered in arriving at 
appropriate fee amounts. 


management 

Vil. Expediting. Procurement 
performed by contractor's staff and by 
subcontractors. Performed by 


(d) Fee considerations dealing with 
the duration of a project are usually 
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provided by the consideration given to 
the degree of complexity and magnitude 
of the work. In only very unusual 
circumstances should it be necessary to 
award more fees or adjust downward 
the fee levels because of the period of 
services or length of time involved in the 
project. 

(e) The size of the operation is to a 
considerable degree a continuation of 
the complexity factor, and the degree 
and amount of work required to be 
performed by and with the contractor’s 
own resources. No separate adjustments 
are required for consideration of those 
factors. 

(f) The degree and amount of work 
required to be performed by and with 
the contractor's own resources affect the 
level of fees. Amounts are based on 
expectations of complete construction 
services normally associated with a 
construction or construction 
management contract. In the case of a 
construction contract, reduced services 
can be in the form of excessive 
subcontracting or supporting 
procurement actions and labor relation 
interfaces being made by the 
government. If an unusual amount of 
such work is performed by other than 
the contractor, it will be necessary to 
reflect downward adjustments in the fee 
levels to provide for the reduction in 
services required. 


915.971-5 Fee schedules. 


(a) The schedules included in this 
paragraph provide maximum fee levels 
for CPFF construction and construction 
management contracts. The fees are 
related to the estimated cost (fee base) 
for the construction work and services 
to be performed. In addition to a basic 
fee, a separate schedule in paragraph (f) 
below has been developed for 
determining the fee applicable to special 
equipment purchases and to reflect a 
differing level of fee consideration 
associated with the subcontractor effort 
under construction management 
contracts. Such costs are excluded from 
the basic fees determination, but 
represent-effort that warrants fee 
consideration. 

(b) The schedule of base fees for 
construction contracts is as follows: 


CONSTRUCTION CONTRACTS SCHEDULE 
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CONSTRUCTION CONTRACTS SCHEDULE— 


$15,000,000 ..enneane--eevernenvonveens 


$200,000,000 ....-----newnessenenereee 
$300,000,000... 


(c) When applying the Construction 
Contracts Schedule for establishing 
maximum payable basic fees, 
adjustments shall be made to the 
Schedule fee amounts for (1) complexity 
levels, (2) excessive subcontracting, (3) 
normal contractor services performed by 
the government or another contractor as 
follows: 

(i) The target fee amounts, set forth in 
the fee schedule, shall not be adjusted 
for a Class A project, which is maximum 
complexity. A Class B project requires a 
10% reduction in amounts. Class C and 
D projects require a 20% and 30% 
reduction, respectively. The various 
classes are defined in 915.971-4(b). 

(ii) The target fee schedule provides 
for 45% of the contract work to be 
subcontracted for such things as 
electrical and other specialties. 
Excessive subcontracting results when 
such efforts exceed 45% of the total 
contract work. To establish appropriate 
fee reductions for excessive 
subcontracting, the DOE negotiating 
official should first determine the 
amount of subcontracting as a 
percentage of the total contract work. 
Next, the DOE negotiating official 
should determine a percentage by which 
the prime contractor's normal 
requirement (based on requirement for 
doing work with its own forces) is 
reduced due to the excessive 
subcontracting and, finally, multiply the 
two percentages to determine a fee 
reduction factor. 

(iii) If procurement or other services 
normally expected of the contractor are 
performed by the government, or 
another DOE prime or operating 
contractor, a fee reduction may also be 
required. The DOE negotiating official 
should first determine what percentage 
of the total procurement or other 
required services is performed by others 
(See 915.971-4(c)). Then the DOE 
negotiating official should apply this 
percentage reduction to the normally 
assigned weightings for the management 
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services or effort as discussed in 
915.971-4(c} to arrive at the appropriate 
reduction factor. 

(d) The schedule of base fees for 


construction management contracts is as 


follows: 


CONSTRUCTION MANAGEMENT CONTRACTS 
SCHEDULE 








* 1.03% excess over $100 million. 


(e) When applying the basic 
Construction Management Contracts 
Schedule for determining maximum 
payable fees, no adjustments are 
necessary to such payable fees for 
contractor Force account labor used for 
work which should otherwise be 
subcontracted until such Force account 
work exceeds, in the aggregate, 20% of 
the Fee Base. Excessive use of Force 
account work results when such effort 
exceeds 20% of the fee base; and, when 
this occurs, appropriate fee reductions 
for such excessive Force account labor 
shall be computed as follows: 

(1) Determine the percentage amount 
of Force account work to total 
contractor effort. 

(2) Determine the percentage amount 
of subcontract work reduced due to the 
use of Force account work. 

(3) Multiply the two percentages to 
determine the fee reduction factor. 

It is not expected that reductions in 
the Construction Management Contracts 
Schedule Fee amounts will be made for 
complexity, reduced requirements and 
similar adjustments as made for 
construction contracts. 

(f) The schedule of fees for special 
equipment purchases and 
considerations of the subcontract 
program under a construction 
management contract is as follows: 


SPECIAL EQUIPMENT PURCHASES/ 
SUBCONTRACT WoRK SCHEDULE 





SPECIAL EQUIPMENT PURCHASES/ 
SUBCONTRACT Work SCHEDULE—Continued 


HEE 


SaRBSBRFSLRVSSaB 


1 09% excess over $300 million. 


§915.971-6 Fee Base. 

(a) The fee base shown in the 
Construction Contracts Schedule and 
Contruction Management Contracts 
Schedule represents that estimate of 
cost to which a percentage factor is 
applied to determine maximum fee 
allowances. The fee base is the 
estimated necessary allowable cost of 
the construction work or other services 
which are to be performed. It shall 
include the estimate cost for, but is not 
limited to, the following as they may 
apply in the case of a construction/ 
construction management contract: 

(1) Site preparation and utilities. 

(2) Construction (labor-materials- 
supplies) of buildings and auxiliary 
facilities. 

(3) Construction (labor-material!s- 
supplies) to complete/construct 
temporary buildings. 

(4) Design services to support the 
foregoing. 

(5) General management and job 
planning cost. 

(6) Labor supervision. 

(7) Procurement and acquisition 
administration. 

(8) Construction performed by 
subcontractors. 

(9) Installation of government 
furnished or contractor acquired special 
equipment. 

(10) Equipment. 

(b) The fee base for the basic fee 
determination for a construction 
contract and construction management 
contract shall include all necessary and 
allowable costs cited in paragraph (f}{2) 
as appropriate to the type of contract; 
except, any home office G&A expense 
paid as a contract cost per cost principle 
guidance and procedures set forth in 
917.6 shall be excluded from the fee 
base. The fee base shall exclude: 

(1) Cost of land. 


(2) Cost of engineering (A&E work). 

(3} Contingency estimate. 

(4) Equipment rentals or use charges. 

(5) Cost of government furnished 
equipment or materials. 

(6) Special equipment as defined in 
936.7200(b)(4). 

(c) A separate fee base shall be 
established for special equipment for 
use in applying the Special Equipment 
Purchases or Subcontract Work 
Schedule (see 915.971-5(f}). The fee base 
for determination of applicable fees on 
special equipment shall be based on the 
estimated purchase price of the 
equipment. 

(d) The fee base under the 
Construction Management Schedule for 
a maximum basic fee determination for 
a construction management contract 
shall be comprised of only the costs of 
the construction manager's own efforts. 
However, it is recognized that in the 
case of construction management 
contracts, the actual construction work 
will be performed by subcontractors. In 
most cases the subcontract awards for 
the construction work will be made by 
the management contractor. 
Occasionally the contract may involve 
management of construction performed 
under a contract awarded by the 
Department or by one of the 
Department's operating contractors. In 
all of these cases, the actual cost of the 
construction work shall be excluded 
from the fee base used to determine the 
maximum basic fee (under the 
Construction Management Schedule) 
applicable to a construction 
management contract. A separate fee 
base for additional allowances (using 
the Special Equipment Purchases or 
Subcontract Work Schedule) shall be 
established, which shall be comprised of 
these subcontract construction costs, 
equipment purchases, and other items’ 
costs that are contracted for or 
purchased by the construction manager. 


915.972 Special considerations for ccst- 
award-fee contracts. 

(a) When a contract is to be awarded 
on cost-plus-award-fee basis in 
accordance with 916.404—270 
considerations are appropriate. 

(1) The base fee portion of the fee 
objective from 0% up to the 50% level of 
the fee amount for a Cost-Plus-Fixed-Fee 
(CPFF) contract, arrived at using the 
weighted guidelines or other techniques 
(such as provided in 915.971 for 
construction and construction 
management contracts). However, the 
base amount should not normally 
exceed 50% of the otherwise applicable 
fixed fee. In the event this 50% limit is 
exceeded, appropriate documentation 
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shall be entered into the contract file. In 
no event shall the base fee exceed 60% 
of the fixed fee amount. 

(2) The base fee plus the amount 
included in award fee pool should 
normally not exceed the fixed fee (as 
subjectively determined or as developed 
from the fee schedule) by more than 
50%. However, in the event the base fee 
is to be less than 50% of the fixed fee, 
the maximum potential award fee may 
be increased proportionately with the 
decreases in base fee amounts). 

(3) The following maximum potential 
award fees shall apply in award fee 
contracts: (percent is stated as percent 
of fee schedule amounts). 


(b) Prior approval of the Procurement 
Executive, is required for total fee (base 
plus award fee pool) exceeding the 
guidelines in 915.972(a)(3). Additionally, 
in the event use of the award fee 
guidelines exceeds the statutory 
limitations discussed in FAR 15.903(d)(1) 
(i), (ii), ane (iii), prior appreval of the 
Procurement Executive shail also be 
required. 


Subpart 915.10—Preaward and 
Postaward Notifications, Protest, and 
Mistakes 


915.1002-70 Debriefings to unsuccessful 
offerors. 

Debriefings must be requested within 
10 working days of receipt of 
notification of elimination from 
consideration or announcement of 
selection. Debriefings will be provided 
at the earliest feasible time, which 
normally shall be after announcement of 
the selection decision and prior to 
award of the contract. However, when 
the exigency of the situation will not 
permit delaying the award in order to 
debrief unsuccessful offerors, such 
debriefing may be conducted after 
award of the contract. Also see 
924.202(b). 


PART 916—TYPES OF CONTRACTS 


Subpart 916.1—[Reserved] (FAR is 
Selecting Contract Types) 


Subpart 916.2—Fixed-Price Contracts 
916.203 Fixed-price contracts with economic 


price adjustment. 
916.203-4 Contract clauses. 


916.206 Fixed-ceiling-price contracts with 
retroactive price. 

916.206-3 Limitations. 

916.207 Firm-fixed-price, level of effort term 
contracts. 

916.207-3 Limitations. 


Subpart 916.3—Cost Reimbursement 
Contracts 

916.301-3 Limitations. 

916.303 Cost-sharing contracts. 
916.306 Cost-plus-fixed-fee contracts. 
916.307 Contract clauses. 


Subpart 916.4—Incentive Contracts 


916.404-2 Cost-plus-award-fee contracts. 
916.405 Contract clauses. 


Subpart 916.5—[Reserved] (FAR is 
indefinitive-Delivery Contracts) 


Subpart 916.6—Time-and-Materials, Labor- 
Hours, and Letter Contracts 

916.603 Letter contracts. 

916.603-2 Application. 

916.603-70 Award data. 


Subpart 916.7—[Reserved] (FAR is 
Agreements) 


Subpart 916.1—[Reserved] (FAR Is 
Selecting Contract Types) 


Subpart 916.2—Fixed Price Contracts 


916.203 Fixed-price contracts with 
economic price adjustments. 


916.203-4 Contract clauses. 

(d)(2) The Head of the Contracting 
Activity, or designee, for contracts 
estimated to be within the limits of their 
delegated authority, may approve the 
use of an economic price adjustment 
clause when appropriate in accordance 
with FAR 16.203-4(d)(1). 


916.206 Fixed-ceiling-price contracts with 
retroactive price redetermination. 


916.206-3 Limitations. . 

(d) The Head of the Contracting 
Activity, or designee, for contracts 
estimated to be within the limits of 
delegated authority, may approve the 
use of a fixed-ceiling-price contract with 
retroactive price redetermination. 


916.207 Firm-fixed-price, level of effort 
term contracts. 


916.207-3 Limitations. 

(d) The Head of the Contracting 
Activity, or designee, for contracts 
estimated to be within the limits of their 
delegated authority, may approve the 
use of a firm-fixed-price, level-of-effort 
term contract in excess of $100,000. 


Subpart 916.3—Cost Reimbursement 
Contracts 


916.301-3 Limitations. 


(c) The Head of the Contracting 
Activity, or designee, for contracts 
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estimated to be within the limits of their 
delegated authority, may approve the 
determinations and findings required by 
FAR 16.301-3(c). Such determinations 
and findings shall be prepared using the 
following format: 


DEPARTMENT OF ENERGY 
Determination and Findings 


Authority To Use Cost Reimbursement Type 
Contract 

I hereby find that: 

(1) The (agency title) proposes to contract 
with (name of proposed contractor) for 
(describe work, service, or product) (identify 
program or project). The estimated cost is 
($———_) (if contract is CPFF type, insert, 
“plus a fixed fee of (¢———) which is 
percent of the estimated cost exclusive of 
fee”). 

(2) (Set forth facts and circumstances that 
show why it is impracticable to secure 
property or services of the kird or quantity 
required without the use of the proposed type 
of contract or why the proposed method of 
contracting is likely to be less costly than 
other methods. 

I hereby determine that: 

On the basis of the above findings it is 
impracticable to secure the property or 
services of the kind or quality required 
without the use of a (cost, cost-sharing, or 
cost-plus-a-fixed-fee) type of contract, or the 
(cost, cost-sharing, or cost-plus-a-fixed-fee) 
method of contracting is likely to be less 
costly than other method. 

Date: 


(Signature) 


916.303 Cost-sharing contracts. 


(b) DOE cost participation policies 
and application are at Subpart 917.70, 
Cost Participation. 


916.306 Cost-plus-fixed-fee contracts. 


(c)(2) The Head of the Contracting 
Activity, or designee, for contracts 
estimated to be within their delegated 
authority, may approve (sign) the 
determination and finding establishing 
the basis for application of the statutory 
price or fee limitations. 


916.307 Contract clauses. 


(j) The contracting officer shall insert 
the clause at 52.216-15, Predetermined 
Indirect Cost Rates, modified as 
specified in 952.216-15 in solicitations 
and contracts when a cost- 
reimbursement research and 
development contract with a State or 
local government is contemplated and 
predetermined indirect cost rates are to 
be used. 


Subpart 916.4—Incentive Contracts 


916.404-2 Cost-plus-award-fee contracts. 


(d) Fee Determination Plans.—Award 
fee arrangements limited to technical 
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performance Considerations are 
prohibited because they may increase 
cost disproportionately to any benefits 
gained. Instead, the award fee 
arrangement shall include both technical 
performance (including scheduling as 
appropriate) and business management 
consideration tailored to the needs of 
the particular situation. In addition, in a 
situation where cost estimating 
reliability and other factors are such 
that the negotiation of a separate 
predetermined incentive sharing 
arrangement applicable to cost 
performance is determined both feasible 
and advantageous, cost incentives may 
be added. The resulting contract would 
then be identified as a cost-plus- 
incentive-fee/award-fee combination 
type. The goals and evaluation criteria 
should be results-oriented. The award 
fee should be concentrated on the end 
product of the contract, that is, output, 
be it hardware, research and 
development, demonstration or services, 
together with business management 
considerations. However, input criteria 
such as equal employment opportunity, 
small business programs, functional 
management areas, such as safety, 
security, etc., cannot be disregarded and 
may be appropriate criteria upon which 
to base some part of the award fee. 
Specific goals or objectives should be 
established in relation to each 
performance evaluation criterion against 
which contractor performance is 
measured. 


» 


916.405 Contract clauses. 


(e)(1) Award fee contracts should 
include in the contract schedule the 
ARTICLES shown below. The Articles 
may be modified to meet individual 
situations and any ARTICLE or specific 
requirement therein should be deleted 
when it is not applicable to a given 
contract. If substantial changes are 
believed appropriate, consultation with 
the Directorate of Procurement and 
Assistance, Office of Policy, is 
advisable. 

ARTICLE (Insert Article Number)— 
ESTIMATED COST, BASE FEE, AND 
AWARD FEE 

The estimated cost of this contract is $ 
(Insert Amount). A base fee of $ (Insert 
Amount) is payable in accordance with the 
ARTICLE entitled “Payment of Base and 
Award Fee.” In addition, a maximum Award 
Fee of $ (Insert Amount) is available for 
payment in accordance with the ARTICLE 
entitled “Payment of Base and Award Fee.” 
ARTICLE (Insert Article Number)— 
PAYMENT OF BASE AND AWARD FEE 

Base Fee. The government will make 
payment of the base fee in (Insert Number) 
increments. The amount payable shall be 
based on the progress as determined by the 


Contracting Officer and shall be subject to 
any withholdings as may be provided for 
elsewhere in this contract. 

Award Fee. The government will promptly 
make payment of any Award Fee upon the 
submission, by the contractor to the 
Contracting Officer or his authorized 
representative, of a public voucher or invoice 
in the amount of the total fee earned for the 
period evaluated. Payment shall be made 
without the need for a contract modification. 


ARTICLE (Insert Article Number)— 
DETERMINATION OF AWARD FEE 
EARNED 


A. The government shall at the conclusion 
of each specified evalution period({s) evaluate 
the contractor's performance for a 
determination of award fee earned. The 
contractor agrees that the determination as to 
the amount of award fee earned will be made 
by the government Fee Determination Official 
(FDO) and such determination concerning the 
amount of award fee earned is binding on 
both parties and shall not be subject to 
appeal under the “Disputes” clause or to any 
other appeal clause. 

B. It is agreed that the evaluation of 
contractor performance shall be in 
accordance with the Performance Evaluation 
Plan referenced in the ARTICLE entitled 
“Performance Evaluation Plan” and that the 
contractor shall be promptly advised in 
writing of the determination, and the reasons 
why it was or was not earned. It is further 
agreed that the contractor may submit a self- 
evaluation of performance of each period 
under consideration. While it is recognized 
that the basis for determination of the fee 
shall be the evaluation by the government, 
any self-evaluation which is received within 
(Insert Number) days after the end of the 
period being evaluated, may be given such 
consideration, if any, as the FDO shall find 
appropriate. 

C. The FDO may, in his sole discretion, 
specify in any fee determination that fee not 
earned during the period evaluated may be 
accumulated and be available for allocation 
and/or “Distribution of Award Fee” shall be 
adjusted to reflect such allocations. 


ARTICLE (Insert Article Number)— 
PERFORMANCE EVALUATION PLAN 


A. A contractor Performance Evaluation 
Plan upon which the determination of award 
fee shall be based, including the criteria to be 
considered under each area evaluated and 
the percentage of award fee, if any, available 
for each area, will be unilaterally established 
by the government. A copy of the plan shall 
be provided to the contractor (Insert Number) 
calendar days prior to the start of the first 
evaluation peroid. 

B. The Performance Evaluation Plan shall 
set forth the criteria upon which the 
contractor will be evaluated for performance 
relating to any (1) Technical including 
Schedule requirements if appropriate, (2) 
Management, and (3) Cost Functions selected 
for evaluation. . 

C. The Performance Evaluation Plan may, 
consistent with the contract, be revised 
unilaterally by the government at any time 
during the period of performance. 
Notification of such changes shall be 
provided to the contractor (Insert Number) 
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calendar days prior to the start of the 
evaluation period to which the change will 
apply. 
ARTICLE (Insert Article Number)— 
DISTRIBUTION OF AWARD FEE 

A. The total amount of award fee available 
under this contract is assigned to the 
following evaluation periods in the following 
amounts: 
Evaluation Period Available-Award Fee 

B. In the event of contract termination, 
either in whole or in part, the amount of 
award fee available shall represent a pro-rata 
distribution associated with evaluation 
period activities or events as determined by 
the Fee Determination Official. 


The general provisions required for 
cost reimbursement contracts should be 
modified for use under award fee 
contracts as cited below: 

(i) The words “base fee and award 
fee” should be substituted for the term 
“fixed-fee” where it appears in the 
clause at FAR 52.243-2, Changes. 

(ii) The words “base fee” should be 
substituted for the word “fee” where if 
appears in the clauses at FAR 52.232-20, 
Limitation of Costs, and FAR 52.232-22, 
Limitation of Funds. 

(iii) The words “base fee, if any, and 
such additional fee as may be awarded 
as provided for in the schedule” should 
be substituted for the term “fee” 
wherever it appears in the clause at 
FAR 52.216-7, Allowable Cost and 
Payment. 


Subpart 916.5—[Reserved] (FAR is 
Indefintive—Delivery Contracts) 


Subpart 916.6—Time-And-Materials, 
Labor-Hour, and Letter Contracts 


916.603 Letter contracts. 


916.603-2 Application. 


(c) In accordance with FAR 16.603- 
2(c), a letter contract shall provide for 
definitization of the contract not more 
than 180 days after the date of award or 
after completion of 40 percent of the 
work to be performed, whichever occurs 
first, unless approved in advance by the 
Procurement Executive. 

(D) In accordance with FAR 16.603- 
2(d) the amount of funds obligated under 
a letter contract shall not exceed 50 
percent of the estimated cost of the 
definitive contract unless approved in 
advance by the Procurement Executive, 
Headquarters. 


916.603-70 Award data. 


Letter contract awards should be 
reported to the Procurement and 
Assistance Data System as soon after 
award as possible. Should it be 
necessary to modify a letter contract 
prior to its definitization, such actions 
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shall be handled and reported as formal 
modifications as they occur. The actual 
definitization of the letter contract in 
turn, shall be accomplished by formal 
modification and be reported as such. 


Subpart 916.7—{Reserved] (FAR is 
Agreements) 


PART 917—SPECIAL CONTRACTING 
METHODS 


917.000 Scope of subpart. 


Subpart 917.1—[ Reserved] (FAR is 
Multiyear Contracting) 


Subpart 917.2—{Reserved] (FAR is 
Options) 


Subpart 917.3—[Reserved] (FAR is 
Exchange or Sale of Nonexcess Property) 


Subpart 917.4—[Reserved] (FAR is Leader 
Company Contracting) 


Subpart 917.5—Iinteragency Acquisition 

under the Economy Act 

917.502 General. 

917.504 Form of interagency agreement. 

917.505-70 Methods of financing employed 
by DOE. 

917.505-71 Cost reimbursement standards. 


Subpart 917.6—Management and Operating 
Contracts 


917.600 Scope of subpart. 

917.601 [Reserved] (FAR is Definitions). 

917.602 [Reserved] (FAR is Policy). 

917.603 [Reserved] (FAR is Limitations). 

917.604-70 Identifying managment and 
operating contract. 

917.605-70 Award, renewal, and extension. 


Subpart 917.70—Cost Participation 


917.7000 
917.7001 
917.7002 


Scope of subpart. 

Policy. 

Application. 

917.7003 Amount of cost participation. 

917.7004 Disposition of property and 
equipment furnished or acquired. 

917.7005 Records. 

917.7006 Payments under contracts with 
third party cost contributions. 


Subpart 917.71—Special Research 
Contracts with Educational institutions 


917.7100 
917.7101 
917.7102 
917.7103 
917.7104 


Scope of subpart. 

Definitions. 

General. 

Reserach program objectives. 

Other objectives. 

917.7105 Unsolicited research proposals. 

917.7106 Selection, preparation, and award 
of research contracts. 

917.7106-1 General. 

$17.7106-2 Responsibilities. 

917.7106-3 Review of research proposals. 

917.7106-4 Compensation for personal 
services of professional staff. 

917.7106-5 Notice of selection or rejection. 

917.7106-6 Selection of field office. 

917.7106-7 Information to be furnished. 

917.7106-8 Changes in scope and level. 

917.7106-9 Notification of contract 
execution. 

917.7107 General. 

917.7107-1 Sepcial research contracts. 


917.7108 Personal property. 

917.7108-1 Transfer of title to equipment to 
nonprofit educational or research 
institutions. 

917.7108-2 Acquisition of excess 
Government personal property. 

917.7108.3 Reports. 

917.7109 Reporting requirements. 

917.7109-1 Purpose of reports. 

917.7109-2 Notice of Energy R&D Project. 

917.7109-3 Progess reports. 

917.7109-4 Technical reports. 

917.7109-5 Special reports 

917.7109-6 Final report. 

917.7109-7 Summary and distribution of 
reports. 

917.7110 Dissemination of results. 

917.7110-1 Prompt dissemination. 

917.7110-2 Publication. 

917.7111 Extension of contracts. 

917.7111-1 Renewal proposals. 

917.7111-2 Evaluation of requests for 
renewals. 

917.7111-3 Authorization to renew. 

917.7112 Administration. 

917.7112-1 Responsibilities of program 
offices. 

917.7112-2 Responsibilities of field offices. 

917.7112-3 Payments under special research 
contracts. 

917.7112-4 Approval of deviations in 
performance and other specified actions. 

917.7112-5 Auditing. 

917.7112-6 Security. 

917.7113 Special research contracts (SRC) 
with educational institutions. 


Subpart 917.72—Resolution of 
Measurement Differences Concerning 
Source and Special Nuclear Material 
Transfer 


917.7200 Scope of subpart. 
917.7201 Contract, lease, or agreement. 


Subpart 917.73—Contracts and 
Subcontracts Utilizing Special Nuclear 
Material 


917.7300 
917.7301 
917.7302 


Scope of subpart. 
Definition. 
Policies. 


Subpart 917.74—Program Opportunity 
Notices for Commercial Demonstrations 


917.7400 Scope of subpart. 

917.7401 Applicability. 

917.7402 Policy. 

917.7402-1 General. 

917.7402-2 Determination to use and 
approval of content. 

917.7402-3 Federal support criteria. 

917.7402-4 Information to be included in 
program opportunity notices. 

917.7402-5 Information to be provided in 
proposals offered pursuant to program 
opportunity notices. 

917.7403 Assistance and participation. 

917.7403-1 Forms of assistance and 
participation. 

917.7403-2 Cost participation. 

917.7404 Method and criteria for evaluation 
and selection. 

917.7405 Award or support. 

917.7406 Unsolicited proposals for 
commercial demonstrations. 

917.7407 Optional two-step method. 
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Subpart 917.75—Program Research and 

Development Announcements 

917.7500 Scope of subpart. 

917.7501 Applicability. 

917.7502 Policy and prerequisites. 

917.7502-1 General. 

917.7502-2 Determination to use and 
approval of content. 

917.7502-3 Information to be included. 

917.7502-4 Information to be provided in 
proposals. 

917.7503 Cost participation. 

917.7504 Method and criteria for evaluation 
and selection. 

917.7505 Award or support. 


Subpart 917.76—Acquisition, Use, and 
Disposal of Real Estate 

917.7600 Scope. 

917.7601 General. 

917.7602 Policy. 

917.7603 - Application. 

917.7604 Competition. 


Subpart 917.77—Multiple Awards—Phased 

Procurements 

917.7700 Multiple awards—phased 
procurements 

917.7701 Scope of subpart. 

917.7702 RFP provisions. 

917.7703 Evaluation. 


Subpart 917.1—[Reserved] (FAR is 
Multiyear Contracting) 


Subpart 917.2—[Reserved] (FAR is 
Options) 


Subpart 917.3—[Reserved] (FAR is 
Exchange or Sale of Nonexcess 
Property) 


Subpart 917.4—[Reserved] (FAR is 
Leader Company Contracting) 


Subpart 917.5 Interagency Acquisition 
under the Economy Act. 


917.502 General. 


The Head of the Contracting Activity 
shall make the determination prescribed 
in FAR 17.502. » 


917.504 Form of interagency agreement. 


(b) In addition to the items noted at 
FAR 17.504(b), agreements shall include: 

(1) The parties to the interagency 
agreement. 

(2) Agreement number, or 
modification number, if any as 
appropriate. 

(3) Period covered by interagency 
agreement and/or duration of the work. 
(4) Cost estimate of the project and 

the amount of funds to be provided by 
the DOE including (i) the total estimated 
cost of the work for the period of time 
specified in the agreement; (ii) the 
capital equipment, if any, approved for 
acquisition under the agreement; and 
(iii) limitations, if any, on the 
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reimbursement of costs by DOE which 
are not set forth in the agreement. If 
DOE participates with another agency . 
or agencies in sponsoring a work 
project, the amount of contribution to be 
made by each agency and the basis for 
distributing the cost incurred shall be 
specified. 

(5) Method of financing to be used. 

(6) Standard clauses, and reporting 
requirements as appropriate. 


917.505-70 Methods of financing 
employed by DOE. 

(a) Reimbursement basis. DOE 
prefers, except as specified in 
paragraphs (b) and (c) of this section, 
that work to be done by other agencies 
shall be financed by reimbursement on 
the basis of current billings for progress 
payments. This approach avoids much 
of the accounting and reporting work 
required when other methods of 
financing are used. 

(b) Consolidated working fund 
advance. A consolidated working fund 
advance shall be used to finance 
construction projects or the acquisition 
of goods or services to be furnished by 
the servicing agency within the same 
facal year in which the advance is 
made, only after a determination has 
been made in accordance with 
paragraph (a) of this section that the 
reimbursement basis is not to be used. 

(c) Appropriation transfer. An 
appropriation transfer shall be used to 
finance larger construction projects or 
the acquisition of significant goods or 
services to be furnished by the servicing 
agency where the work will extend 
beyond the fiscal year in which the 
transfer is made, only after a 
determination has been made in 
accordance with paragraph (a) of this 
section that the reimbursement basis is 
not to be used. 


917.505-71 Cost-reimbursement 
standards. 


Costs actually incurred which are 
necessary or incident to the 
performance of the work are to be 
considered allowable for cost- 
reimbursement purposes. Such costs 
include direct and, where applicable, a 
properly allocable portion in indirect 
costs, as follows: 

(a) Direct costs are the costs that can 
be directly identified with and charged 
to the work under the agreement. 
Examples of such costs are salaries and 
wages, technical services, materials, 
travel and transportation, 
communications, and any facilities and 
equipment expressly approved for 
purchase under the interagency 
agreement. 


(d) Indirect costs shall be limited to 
the properly allocable portion of costs 
that cannot be charged directly to the 
work but that can be shown as mutually 
benefiting the work covered by the 
interagency agreement as well as other 
work of the servicing agency. 
Justification for any such charges shall 
be required, and the basis of allocation 
must be reasonable. Where agreements 
are entered into under authority of 
Section 601 of the Economy Act of 1932, 
the servicing agency’s charge for any 
indirect costs may include appropriately 
allocable charges for “general 
administration” or “central agency 
overhead,” as provided in Comptroller 
General Decision, 56 Comp. Gen. 275 
(1977) as modified by 57 Comp. Gen 674 
(1978). However, general administrative 
or central agency overhead is 
chargeable only to the extent specified 
in the interagency agreement. 


Subpart 917.6—Management and 
Operating Contracts 


917.600 Scope of subpart. 

This subpart implements and 
supplements FAR Subpart 17.6 
“Management and Operating Contracts. 
When appropriate and not in conflict 
with this subpart, FAR and DEAR parts 
or subparts shall be applicable to these 
contracts. 


917.601 [Reserved] (Definition) (See FAR 
subpart 17.601) 


917.602 [Reserved] (Policy) (See FAR 
subpart 17.602) 


917.603 [Reserved] (Limitations) (See FAR 
subpart 17.603) 


917.604-70 Identifying Operating and 
Management Contracts 

Single purpose contracts for the 
operation of process development units, 
pilot plants, and demonstration plants 
where the purpose is to demonstrate the 
viability of processes toward the goal of 
commercialization are not considered to 
be included, unless designated operating 
contracts in accordance with FAR 
subpart 17.602 above for the purpose of 
this subpart. 


917.605-70 Award, renewal, or extension. 
(a) The decision to extend or compete 
management and operating contracts 
requires advance Headquarters’ 
approval. The Head of the Contracting 
Activity will submit a memorandum that 
recommends either extending or not 
extending a management and operating 
contract. This memorandum of 
recommended action, together with 
attachments supporting it, will be 
submitted at least 18 months prior to 
expiration of the contract. The 
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attachments shall include the following 
information: 

(1) A full and complete justification of 
the recommendation that is made; i.e,. 
either to obtain competition or to extend 
the contract without obtaining 
competition. This justification must 
address the policy stated in FAR 17.605. 

(2) A statement of the present 
contractor's overall performance since 
award of the contract, or if previously 
extended, since Headquarters’ last 
authorized extension of the contract. 
This should be supported by a copy or 
detailed summary of the most recent 
appraisal of the contractor's 
performance. 

(i) The technical appraisal shall 
include data which indicates the 
contractor’s success or failure in 
meeting established program goals and 
objectives during the appraisal period. It 
is recognized that in some cases, the 
contracting office will not have the 
technical staffing necessary to perform . 
an appraisal of the scientific and 
technical work under the contracts they 
are administering, as in the case with 
the contracts for the operation of DOE's 
national laboratories. When this is the 
situation, the contracting office shall 
obtain the necessary technical appraisal 
information from the appropriate 
Headquarters’ program division(s) for 
incorporation into the overall 
management appraisal. 

(ii) The cost appraisal shall include 
data that indicates the contractor's 
success or failure in controlling both 
direct and indirect costs. 

(iii) Where the contract is a cost-plus- 
award-fee (CPAF) or similar 
arrangement, include a discussion of 
award fee experience since the date that 
the contract has been on a CPAF basis, 
showing the base fee, award fee pool, 
award fee appraisals, and award fee 
earned. 

(iv) A separate appraisal shall be 
made of the contractor's performance in 
assuring consideration of 
environmental, safety, health, energy 
conservation and security in operating 
the facility and development of 
products. 

(3) The justification for use of the 
contract type contemplated, including 
discussion of consideration given to use 
of the CPAF type contract. 

(4) Summary description of scope of 
work and brief listing of some of the 
important projects which have been 
performed under this contract. A list of 
any important projects planned for 
assignment in the future should be 
included as well as the current 
institutional planning documents if 
applicable or other documents that 





43814 


indicate the area of work to be 
‘ performed during the contract period. 

(5) The costs and fee or management 
allowance over the past contract period 
and expected costs in the future. 

(6) While a copy of the proposed 
contract document should not be 
submitted with the recommendation, 
Headquarters should be advised of the 
following: 

{i) Any special or unique features 
(with brief supporting rationale) in the 
existing contract expected to be 
continued in either the extension of the 
existing contract or in the replacement 
contract. This shall include any 
provisions which deviate from standard 
clauses. 

{ii) An outline of the principal issues 
to be negotiated if the contract is 
extended, with arguments pro and con, 
with a recommended position. This 
should include the identification of any 
anticipated problem areas for which 
Headquarters guidance is needed and 
should also include a justification for 
any provisions which deviate from 
standard clauses and continued use of 
deviations granted in the past. 

(b) If Headquarters makes the 
decision to extend the existing contract 
without obtaining competition, the 
contracting officer will be authorized by 
the Head of the agency to negotiate an 
extension to the contract. The 
contracting officer shall submit the 
negotiated contract to Headquarters for 
the approval of the Procurement 
Executive prior to execution. The 
proposed contract document shall be 
accompanied by the following: 

(1) A complete justification as 
required above; 

(2) A summary of the major provisions 
of the proposed contract with particular 
attention to indemnity, patents, and 
conduct of work (including provisions 
concerning control over work and 
termination). Any deviations from 
current FAR and DEAR policies or 
standard contract clauses should be 
identified with the reasons therefore; 

(3) A listing of any significant changes 
from the existing contract. 


Subpart 917.70—Cost participation 


917.7000 Scope of subpart. 

(a) This subpart sets forth the DOE 
policy on cost participation by 
organizations performing research, 
development, and demonstration 
projects under DOE prime contracts. 
This subpart does not cover efforts and 
projects performed for DOE by other 
Federal agencies. 

(b) Cost participation is a generic term 
denoting and situation where the 
Government does not fully reimburse 


the performer for all allowable costs 
necessary to accomplish the project or 
effort under the contract. The term 
encompasses cost sharing, cost 
matching, cost limitation (direct or 
indirect), participation in kind, and 
similar concepts. 


917.7001 Policy. 

(a) When DOE supports performer 
research, development and 
demonstration efforts, where the 
principal purpose is ultimate 
commercialization and utilization of the 
technologies by the private sector, and 
when there are reasonable expectations 
that the performer will receive present 
or future economic benefits beyond the 
instant contract as a result of 
performance of the effort, it is DOE 
policy to obtain cost participation. Full 
funding may be provided for early 
phases of development programs when 
the technological problems are still 
great. 

(b) In making the determination to 
obtain cost participation, and evaluating 
present and future economic benefits to 
the performer, DOE will consider the 
technical feasibility, projected economic 
viability, societal and political 
acceptability of commercial application, 
as well as possible effects of other DOE- 
supported projects in competing 
technologies. 

(c) The propriety, manner, and amount 
of cost participation must be decided 
case-by -case. 

(d) Cost participation is required for 
demonstration projects unless exempted 
by the Under Secretary. Demonstration 
projects, pursuant to this subpart, 
include demonstrations by technological 
advances and field demonstrations of 
new methods and procedures, and 
demonstrations of prototype commercial 
applications for the exploration, 
development, production, 
transportation, conversion, and 
utilization of energy resources. 


917.7002 Application. 

(a) The DOE cost participation policy 
set forth in 917.7001 applies to all prime 
contracts to the extent stated therein. 

(b) Cost participation is not 
contemplated in contracts for the 
operation of Government-owned or 
leased, contractor-operated facilities or 
continuing cost-reimbursement type 
contracts for mission-oriented, large- 
scale research programs performed, 
using equipment or facilities which are 
either partially or wholly Government- 
owned. 

(c) Potential benefits to the performer 
are less likely where basic research is 
involved and cost participation, if any, 
is less expected than in circumstances 
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where a product is being developed. As 
projects or proposed efforts reach stages 
approaching commercial viability, cost 
participation should be based on the 
overall project risk. 

(d) Expect for demonstration projects, 
the requirement for cost participation 
contract in accordance with 917.7001 
may be waived by the cognizant 
Program Assistant Secretary where it is 
determined that payment of the full 
allowable cost of the contractual effort 
is in the best interests of the 
Government. 

(e) The performer's cost participation 
may be provided by other companies or 
associations with which it has 
contractual arrangements to perform the 
project. The fact that a project is jointly 
funded, e.g., where DOE and an industry 
association fund a third party performer, 
does not preclude cost participation by 
the performer. 


917.7003 Amount of cost participation. 


{a) Cost participation may be in 
various forms or combinations, which 
may include but is not limited to cash 
outlays, real property, or interest therein 
needed for the project, personal 
property or services, cost matching, 
foregone fee, or other in-kind 
participation. Cost participation may 
include the value of contributions of 
other non-Federal sources, provided the 
contributions were not previously 
obtained free of charge from Federal 
sources. The value of any noncash 
contribution shall be establishing by 
DOE after consultation with the 
performer. Cost participation may be 
accomplished by a contribution to either 
direct or indirect costs provided such 
costs are otherwise allowable in 
accordance with the cost principles of 
the contract. Allowable costs which are 
absorbed by the performer as its share 
of cost participation may not be charged 
directly or indirectly to the Federal 
Government under other contracts, 
agreements, or grants. 

(b) Organizations should contribute a 
reasonable amount of the total project 
cost covered under the contract. The 
ratio of cost participation should 
correlate to the apparent advantages 
available to performers and the 
proximity of implementing 
commercialization. In setting the levels 
of cost participation by the performer, 
the Contracting Officer, in consultation 
with the program office, should consider 
such factors as: 

(1) The availability of the technology 
to the performer's competitors; 

(2) The risks involved in achieving 
commercial success; 
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(3) The length of time before the 
project is likely to be commercially 
successful; 

(4) Improvements in the performer's 
future commercial competitive position; 

©) Disposition of property at project's 
end; 

(6) Whether the potential benefits will 
be lessened if the performer lacks 
production or other capabilities with 
which to capitalize the results of the 
project. However, if the results of the 
project are transferable to commercial 
organizations with production 
capabilities, and the performing 
organization would obtain patent of 
other property rights which could be 
sold or licensed, this should be 
considered; and 

(7) Whether the performing 
organization lacks adequate non-Federal 
sources of funds from which to make 
cost participation. 

(c) The manner of cost participation 
and how it is to be accomplished shall 
be set forth in the contract. 

(d) The handling of any return from 
sale of products form the project shall 
be set forth in the contract. 

(e) The solicitation document shall 
state whether any cost participation is 
required and may set forth a target level 
of cost participation. Though technical 
considerations are normally most 
important the degree of cost 
participation will be considered when 
cost to the Government to be a major 
factor in a selection decision. 

(f) Unsolicited proposals will be 
considered on a case-by-case basis by 
the program office, in consultation with 
Procurement, to the appropriateness of 
cost participation. If cost participation 
with Procurement, as to the 
appropriateness of cost participation. If 
cost participation is considered to be 
appropriate, guidance for determining 
an appropriate level may be included in 
the procurement authorization package, 
but it should be recognized that the 
extent and type of cost participation is 
subject to negotiation. 

(g) The extent to which a performing 
organization contributes to the cost of a 
project will be taken into consideration 
in the allocation of patent rights under 
DOE's waiver policy. 

(h) Fee or profit will not be paid the 
performer under a cost participation 
contract. Foregone fee or profit will be 
considered in establishing the degree of 
cost particiption. 

(i) Where cost participation is 
appropriate, fee or profit will not be 
paid to any member of the proposing 
team having a substantial and direct 
interest in the project. Competitive 
subcontracts placed with the prior 
written consent of the Contracting 


Officer and subcontracts for routine 
supplies and services are not covered by 
the prohibition. 


917.7004 Disposition of property and 
equipment furnished or acquired. 

Disposition instructions for any 
property and equipment furnished or 
acquired using Federal funds during 
performance shall be set forth in the 
contract. 


917.7005 Records. 

Recipients of contracts which provide 
for cost participation shall be required 
to maintain records adequate to reflect 
the nature and extent of their cost 
contribution as well as those costs 
charged to DOE. Such records shall be 
subject to audit by DOE. 


917.7006 Payments under contracts with 
third party cost contributions. 

Arrangements between DOE and non- 
Government organizations for jointly 
sharing the cost of projects performed 
by third party contractors shall provide 
that each party to the cost sharing 
agreement shall pay its share of program 
costs directly to the performing 
contractor. Any alternative arrangement 
must be approved in advance by the 
Controller or designee. 


Subpart 917.71—Special Research 
Contracts with Educational Institutions 


917.7100 Scope of subpart. 

This subpart sets forth policies and 
procedures applicable to the negotiation 
and administration of Headquarters- 
designated special research contracts 
(SRCs) for basic research with 
educational or other not-for-profit 
institutions. These policies and 
procedures should also be followed for 
Headquarters-designated contracts for 
applied research with educational 
institutions and for educational and 
training activities with educational or 
other not-for-profit institutions. The 
policy of reimbursing only DOEs share 
of actual costs up to a ceiling should be 
reflected in all contracts with 
educational institutions. The procedures 
in this subpart regarding acceptance of 
unsolicited proposals from educational 
institutions and use of the special 
research contracts may be used only 
when the annual DOE support does not 
exceed $1,000,000. If the annual DOE 
support exceeds $1,000,000, or a 
determination is made under the 
provisions of PL 95-224 that a grant or 
cooperative agreement is to be used as 
the instrument for providing support 
regardless of the dollar amount, then a 
special research contract may not be 
used. If the annual DOE support exceeds 
$1,000,000, and a contract is determined 


to be the instrument to provide such 
support, an appropriate type contract 
will be used in accordance with FAR 16, 
with clauses as prescribed in 952 and 
FAR 52 and the coverage of 917.7108. 


917.7101 Definitions. 


(a) “Headquarters-designated 
contract” means a special research 
contract which results from an 
authorization to a field office from a 
Headquarters office to enter into or 
continue such a contract on the basis of 
an approved research proposal. 

(b) “Contractor” means the 
educational or not-for-profit research 
organization which enters into a 
contract with DOE for the performance 
of specified research. 

(c) “Research proposal” means a 
request by an institution for support of a 
research project, together with a 
detailed description of the project and 
its relationship to DOE’s program and 
detailed information as to background 
and experience of principal 
investigators, facilities, and environment 
of the institution, and cost and cost- 
sharing arrangements, if any. 


917.7102 General. 


The DOE, by statute, is permitted to 
participate in research programs that 
are related to atomic and other forms of 
energy. 


917.7103 Research program objectives. 

(a) Under sections 31 and 31a of the 
Atomic Energy Act of 1954, as amended, 
DOE is directed to exercise its powers in 
such manner as to ensure the continued 
conduct of research and training 
activities and to assist in the acquisition 
of an ever-expanding fund of theoretical 
and practical knowledge in the 
following fields: 

(1) Nuclear processes; 

(2) The theory and production of 
atomic energy, including processes, 
material, and devices related to such 
production; 

(3) Utilization of special nuclear 
material and radioactive material for 
medical, biological, agricultural, health, 
or military purposes; 

(4) Utilization of special nuclear 
materials, radioactive material, and 
processes entailed in the utilization or 
production of atomic energy or such 
material for all other purposes, including 
industrial and commercial uses, the 
generation of usable energy and the 
demonstration of advances in the 
commercial or industrial application of 
atomic energy; 

(5) The protection of health and the 
promotion. of safety during research and 
production activities; and 





(6) The preservation and enhancement 
of a viable environment by developing 
more efficient methods to meet the 
nation’s energy needs. 


917.7104 Other objectives. 

(a) Headquarters-designated special 
research contracts are entered into by 
negotiation under the authority of 
section 31c of the Atomic Energy Act of 
1954 and section 302(c)(5) of the Federal 
Property and Administrative Services 
Act of 1949. In planning, negotiating, and 
administering such contracts, the 
objectives are to: 

(1) Assure a continuing flow of new 
knowledge in fields related to the 
responsibilities of DOE; 

(2) Respect the traditions of the 
contracting institution and encourage 
the quest for new knowledge without 
restrictions on scientific initiative, to the 
extent compatible with the laws and the 
protection of the public interest; 

(3) Provide reasonable levels of 
support which will increase the national 
capability in energy fields and enable 
the contracting institution to strengthen 
its research programs in areas of 
interest to DOE; and 

(4) Maintain effective contact with the 
scientific community so that: 

(i) Scientists and students will be 
encouraged to expand their interests in 
fields of importance to DOE; 

(ii) The scientific strength of the 
‘country can be brought to bear more 
effectively on DOE problems; 

(iii) The DOE will be continuously 
aware of developments of value to its 
activities in the academic communities; 
and 

(iv) An adequate supply of suitable 
trained scientists will be available for 
employment to meet energy program 
needs. 

(b) The contractor is responsible for 
conducting the research and is expected 
to carry out the project or projects in a 
manner consistent with the agreed-upon 
objectives and requirements. These 
include the obligation to comply with 
applicable laws and regulations. The 
contractor is generally expected to 
follow its normal business practices and 
to use its existing accounting system. 


917.7105 Unsolicited research proposals. 
Unsolicited proposals for DOE 
assistance may be initiated by scientists 
interested in doing research. If DOE 
desires to solicit research proposals, the 
solicitation procedures in 917.75 or other 
existing procurement solicitation 
procedures will be used. Prior to 
submitting proposals, the interested 
scientist, at his or her initiative may 
discuss the project informally with DOE. 
Following such discussions, the proposal 


should be submitted in accordance with 
FAR 15.5 and 915.506. 


917.7106 Selection, preparation, and 
award of research contracts. 


917.7106-1 General. 

In order to maintain a comprehensive 
and well-integrated research program, 
evaluation of research proposals and 
selection of educational institutions to 
conduct scientific research is centralized 
in Headquarters. However, field offices 
may be assigned responsibility for 
handling the final arrangements and 
nontechnical administration of such 
contracts. 


917.7106-2 ‘Responsibilities. 


(a) The program office interested in 
particular research is responsible for 
evaluating the technical aspects of the 
proposals. The program office must 
determine that the proposal has 
sufficient technical merits and program 
value in comparison to other available 
proposals to justify providing support. 
This includes judgments as to the merit 
of the proposed research objectives, the 
probability of achieving the objective(s), 
the capabilities of the researchers, and 
how the proposals will specifically 
promote the objectives in 917.7130 and 
917.7104. The program office also 
reviews the proposer'’s requested cost 
and other estimates to determine the 
reasonableness, the propriety, and the 
advisability of proceeding with the 
project. Specifically, Senior Program 
Officials or their designees at 
Headquarters are responsible for: 

(1) Selecting and approving research 
proposals and determining the amount 
to be funded; 

(2) Documenting the rationale for 
funding in accordance with (a); 

(3) Assuring that the statement of 
work is clear and complete; 

(4) Providing a copy of the documents 
prepared in (2) and (3) to the field office; 

(5) Reviewing the items in the 
proposal budget or itemized account of 
the proposed work, and, if necessary, 
requesting the assistance of the 
appropriate field office; 

(6) Determining the ownership of 
property; 

(7) Reviewing and following the 
technical progress of the work; 

(8) Providing contractors with the 
technical guidance and direction as may 
be required to meet broad program 
objectives; and 

(9) Keeping the field offices fully 
informed of technical correspondence 
and discussions with contractors that 
may have contractual or non-technical 
administrative implications. 

(b) Field offices are responsible for 
the consummation of contracts with the 
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institution in accordance with directives 
from the program office, and for 
administering and making payments 
under such contracts. Specifically, field 
offices are responsible for: 

(1) Finalizing and executing the 
contract (where necessary, obtaining 
further instructions from the program 
office); 

(2) Administering the contract in 
accordance with its terms and 
conditions and making payments 
thereunder; and 

(3) Providing technical and 
administrative assistance requested by 
program officials. 


917.7106-3 Review of research proposais. 
(a) If, in the judgment of the program 
office, an appraisal from representatives 
of the scientific community is required, 
reviewers may be selected on the basis 
of their familiarity with either the field 

of research or the competence of the 
investigator. See also 924.70. 

(b) Occasionally, the program office 
may find it necessary to obtain 
additional information from the research 
institution or to visit the site. In some 
cases, the comments, assistance, or 
participation of staff members of the 
appropriate field office will be 
requested. 

(c) At the time it reviews a research 
proposal, the sponsoring program office 
shall review the prospective contractor's 
budget or itemized account of the 
proposed work and activities and the 
materials, equipment, and facilities 
involved, for the purpose of reaching 
mutual understanding of the estimated 
cost of the research and the other major 
aspects of the contemplated contract. 
Questions about the cost elements that 
required further investigation may be 
referred to the appropriate field office 
when the contract is authorized. 

(d) When reviews are conducted by 
representatives who are not 
Government employees, the policies for 
avoidance of organizational conflicts of 
interest in 909.5 shall be followed. 


917.7106-4 Compensation for personal 
services of professional staff. 

Compensation for personal services of 
professional staff must be in accordance 
with Office of Management and Budget 
Circular A-21, revised. The certification 
required by Appendix C of 917.7113 
fulfills the certification requirement of 
section K of OMB Circular A-21 for the 
special research contract. 


917.7106-5 Notice of selection or 
rejection. 

The program office shall notify the 
proposer of the decision to fund or reject 
the proposal. In the event of a decision 
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to fund, this notification shall advise: (a) 
that the proposal has been selected for 
funding subject to completing of a 
satisfactory contract; (b) which field 
office will negotiate and execute the 
contract; and (c) that DOE assumes no 
obligation until a contract has been 
executed. A copy of the notice of 
acceptance or rejection shall be sent to 
the field office concerned. The notice 
shall indicate the basis for rejection and 
shall constitute DOE’s record of action 
for the files. If the proposal is accepted, 
a justification shall be prepared in 
accordance with 917.7106—2. 


917.7106-6 Selection of field office. 


(a) When the program office has 
determined that a proposal will be 
funded, a field office will be requested 
to make the final arrangements with the 
institution concerned. Usually the field 
office geographically nearest to the 
research institution will be selected, but 
occasionally other factors such as 
existing contractual relationships and 
location of the research project will 
make the selection of some other field 
office desirable. 

(b) Traineeship agreements under the 
nuclear science and engineering 
traineeship program are exempt from 
the policy in (a) and shall continue to be 
assigned to the Oak Ridge Operations 
Office. Research contracts with foreign 
educational institutions shall be 
assigned to the Chicago Operations 
Office. 

(c) Any transfers of assignments 
between field offices should be 
accomplished when the particular 
contract is next renewed or otherwise 
modified. 


917.7106-7 Information to be furnished to 
field offices. 

The sponsoring program office shall 
provide the field office with an 
authorizing directive early enough 
(usually four weeks) to permit timely 
completion of the contract award before 
the work is scheduled to start. The 
following shall be furnished: 

(a) A copy of the detailed proposal 
and any modifications; 

(b) Copies of correspondence with the 
research institution that are pertinent to 
the completion of the negotiation or that 
have some specific significance as to the 
preliminary review of arrangements 
made with the institution; and 

(c) An authorizing directive (generally 
a procurement request form) which: 

(1) Authorizes the execution of a 
specific type of contract for a specified 
term, with DOE support limited to a 
specified amount or a specified 
percentage of costs up to a specified 
support ceiling? 


(2) Summarizes the background of the 
proposai and any pertinent discussion 
not reflected in the papers attached to 
the memorandum; - 

(3) Indicates the extent to which th 
scope of the work proposed has been 
approved; 

(4) Indicates the principal investigator 
and other necessary details; 

(5) Determines the availability of legal 
authority to transfer title to property and 
indicates the total estimated cost of the 
research and other major aspects of the 
contracts, by reference to the proposal 
or otherwise; 

(6) Indicates whether title to property 
to be acquired under the contract is to 
be vested in DOE or the contractor; 

(7) Indicates whether restricted data 
or other classified information is likely 
to be used or developed in the course of 
the work and such classification and 
security determination as may be 
appropriate; 

(8) Indicates directions for special 
reports, if any; 

(9) Gives such additional information 
as may assist the field office in 
negotiating the contract; and 

(10) Designates the appropriate 
organizational unit and individual in the 
program office that will have technical 
cognizance over the work under the 
contract. 


917.7106-8 Changes in scope and level. 

After a contract has been authorized 
by the program office but prior to 
execution of the agreement, the field 
office shall not approve any significant 
change in technical scope, funding, 
specified result, performance, principal 
investigator, or other major aspects of 
the work without prior approval of the 
program office. 


917.7106-9 Notification of contract 
execution. 

Promptly after execution of a contract, 
the program office shall be notified of 
such action. 


917.7107 General. 


An outline of a standard form at for 
special research contracts for research 
performed in facilities owned and 
controlled by the contractor (as 
distinguished from Government-owned 
or Government-controlled facilities), is 
set forth in 917.7113. This document is 
intended to provide a vehicle by which 
research tasks can be accomplished 
with a minimum of administrative effort. 
It is, therefore, important that such 
contracts be written so as to assure the 
complete understanding of the parties as 
to the job to be performed and the 
financial and administrative details 
connected therewith. Of special 
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consideration is the nature of research 
contracting as contrasted to the 
procurement of supplies and activities of 
a production nature. Wide latitude in the 
conduct of research by the institutions is 
generally desirable and the standard 
contract forms are designed to permit 
such latitude in the establishment of the 
rights and obligations of the parties. 


917.7107-1 Special research contracts. 


(a) The special research contract 
outlined in 917.7113, is generally used 
for basic research with educational 
institutions when the annual DOE 
support under the contract does not 
exceed $1,000,000. It provides that 
DOE’s monetary obligations will be a 
specified amount, which is referred to as 
the support ceiling, or a lower adjusted 
amount (referred to as the cumulative 
support cost) if actual costs chargeable 
to DOE during the total period of the 
contract are less than expected. The 
ceiling on DOE’s monetary support will 
determined and established as a support 
ceiling at the outset of the initial 
contract period. The total contract 
period of performance should be 
established based upon the estimated 
period of performance necessary to 
accomplished the research effort. If 
available funding is less than that 
needed to fully fund the effort, the 
available funding will provided as the 
cummulative Government cost as 
defined at Article A III(b) of 917.7113 
with the remainder of the funding 
subject to the availability of funds. In 
such circumstances the standard Special 
Research Contract format provided at 
917.7113 should be revised at Article Il, 
The Period for Performance, to indicate 
the period of time for which the 
available funding is estimated to suffice 
and at Article A-III to show the 
additional funding to be provided 
subject to the availability of funds. 

(b) If the parties agree to extend the 
contract for an additional period or 
periods of performance, the ceiling on 
DOE’s funding (Government ceiling) will 
be increased to reflect any increased 
support by reason of the extended 
period or periods. The costs chargeable 
to DOE (Government cost) will be 
reported for each pertinent period of the 
contract specified in Appendix A 
(generally an annual period) in 
accordance with paragraphs (b), (c), and 
(d) of this section, and the Government 
cost determined for each period will 
accumulated for all periods of 
performance, as will the Government 
ceiling. 

(1) The monetary obligation to the 
contractor will not exceed the 
cumulative Government cost or the 
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accumulated Government ceiling, 
whichever is less. 

(2) Upon termination, or expiration of 
the total period of performance, the 
contractor will refund to DOE, or make 
such other disposition as the 
Contracting Officer may direct, any 
funds advanced in excess of the 
cumulative Government cost incurred 
under the contract. Payment shall be 
made in consideration of the 
contractor's performance of research 
activities described in the contract and 
in accordance with the provisions of the 
contract. 

(3) The contractor shall have the right 
to discontinue performance of research 
under the contract, upon written notice 
to the contracting officer, at any time 
when or after the total costs chargeable 
to DOE equal or exceed the cumulative 
Government cost or the Government 
ceiling whichever is less. 

(4) Certain deviations in performance 
and other actions require the contracting 
officer's approval as stated in 917.7113. 
Among other approval requirements, the 
contractor must obtain the contracting 
officer's approval to incur costs for 
items set forth in Article A-II(a), during 
the pertinent period stated in Appendix 
A, in excess of 110 percent of the total 
estimated cost specified in Article A-IIi 
for the specific period. In those cases in 
which there is to be proportionate 
sharing of costs, the percent of the cost 
to be borne by DOE will be set forth in 
Article A-IIl of the agreement (see 
paragraph (d) of this section). 

(c) The contractor will be required to 
furnish a certified statement (within 
three months after the expiration of the 
pertinent contract period set forth in 
Appendix A and at the termination of or 
expiration of the contract), signed by an 
authorized official, showing the total 
cost, Government cost, and contractor's 
contribution, if any, for the prior 
contract period. The format for this 
report is found in 917.7113, Appendix C. 

(d) It is expected that in many cases 
the contractor will propose to contribute 
to the cost of the research work. Such 
contribution shall be set forth in 
Appendix A of the contract, either as 
items under (b) or (c) of Article A-II 
which will be contributed solely by the 
contractor without charge to DOE, or as 
a proportionate cost-sharing agreement 
in Article A-II which will provide that 
the contractor will charge DOE only a 
specified percentage of the actual cost 
incurred from items under (a) of Article 
A-Il. 

(1) Proposed contractor contributions 
should ordinarily be listed under (b)(1) 
of Article A-II when: (i) the contribution 
is that of the principal investigator or 
other senior personnel who are likely to 


be involved in the research work to the 
same extent whether their cost is 
included in or excluded from 
proportionate cost sharing; (ii) the 
proposed contribution to the work is 
being paid for by a third party; e:g., 
personnel or equipment, the cost of 
which is being reimbursed under 
another contract or grant from public or 
private sources; and (iii) the proposed 
contribution does not involve any cash 
expenditure by the contractor. 

(2) Only those items, the cost of which 
is to be charged to DOE or 
proportionately shared by the parties, 
should be listed under Article A-II(a). 
Proportionate sharing of the cost of 
itmes under Article A-II(a} should be 
provided for only when the contractor 
agrees to pay a specified percentage of 
the cost of all such itmes, and when 
such sharing is expected to be of 
financial benefit to DOE. 

(3) In those cases in which there is to 
be proportional cost-sharing, the 
contractor should generally be 
encouraged to continue the same 
sharing ratio throughout the life of the 
contract so as to provide for ease of 
administration and to avoid difficulties 
in determining proper charges to DOE. 
When the contract provides for 
proportionate cost-sharing, it should be 
understood that DOE will pay only the 
specified percentage of the actual cost 
of items under Article A-II({a) incurred 
during the pertinent period specified in 
Appendix A, up to a maximum of 110 


-percent of the estimated Government 


cost set forth in Article A-III for the 
pertinent period unless otherwise 
specifically approved by DOE and 
subject to the Government ceiling set 
forth in Article III. 

(e) If the contractor proposes to 
contribute the cost of the principal 
investigator(s) on the project and 
requests that the contribution be 
excluded from A-II(b), the contributed 
time or effort should be shown in A- 
II(c). The contractor would not be 
required to maintain records regarding 
the amount of effort contributed by the 
principal investigator, and the 
contractor would not be required to 
certify, in accordance with Appendix C 
of the contract, the amount of effort 
contributed by the principal 
investigator. The principal investigator 
may be included in Article A-II(a) for 
purposes of obtaining reimbursement of 
costs during the summer months, and 
excluded from Article A-II(a) for 
academic year if the contractor proposes 
to contribute the costs for that period. 
The contract generally will not require 
the contractor's commitment that any 
particular amount of time or effort by 
the principal investigator(s) or other 
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personnel will be devoted to the work. 
In the event a proposed contractor 
contribution is included in Article A- 
II(b)(1), the contract should relect the 
nature and extent of the contractor's 
intent to contribute the item, and the 
contractor shall maintain records 
adequate to permit DOE to determine 
the extent of the contribution. The 
contractor shall certify, in accordance 
with Appendix C of the contract, the 
extent to which the item or items under 
Article A-II(b)(1) have been contributed. 
Government-owned property to be 
procured, fabricated, or furnished under 
Article IV or Article B-IX of the contract 
and other Government-furnished 
equipment, supplies, materials, or 
services should be excluded from 
Article A-II(a) and listed under Article 
A-II(b)(2). 

(f) If the special research contract 
outlined at 917.7113 is to be used for not- 
for-profit organizations other than 
educational institutions, Article B-XXIX, 
Determination of Support Cost, should 
be revised to provide that the 
commercial cost principles (931.2) will 
be used in determining actual cost, or 
the contract may be revised at the 
direction of the cognizant Headquarters 
office to provide for a lump-sum 
payment to the contractor in 
consideration for its performance of 
particular research at a specified level 
of effort. 

(g) The special research contract 
outlined in 917.7113 may also be used to 
fund research at educational institutions 
in foreign countries; however, at the 
discretion of the cognizant Headquarters 
or field office, the outline of 917.7113 
may be revised to provide for a lump- 
sum payment to the foreign institution in 
consideration of its performance of 
particular research at a specified level 
of effort, and to limit approval 
requirements to those consistent with 
the nature of the support to the foreign 
institution. All such contracts with 
foreign institutions should provide that 
any unused funds available to the 
foreign institutions at the end of the 
contract shall be used in a renewal 
period, returned to DOE, or otherwise 
disposed of, in accordance with DOE 
instructions. 


917.7108 Personal property. 


917.7108-1 Transfer of title to equipment 
to nonprofit educational or research 
institutions. 

(a) In accordance with Pub. L. 95-224, 
DOE has discretionary authority to vest 
in nonprofit institutions of higher 
education or nonprofit organizations 
whose primary purpose is the conduct of 
scientific research, without further 
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obligation to the Government or on such 
other terms and conditions as may be 
appropriate, title to equipment 
purchased or fabricated with contract 
funds where it is deemed to be in 
furtherance of the objectives of DOE. 

(b) It is deemed to be in the 
furtherance of the objectives of DOE, 
pursuant to Pub. L. 95-224, to vest in 
those educational and nonprofit 
institutions title to equipment purchased 
or fabricated with contract funds for 
research. This will promote the progress 
of scientific research, reduce the amount 
of expense and unnecessary labor due 
to the necessity for maintaining records, 
transporting, or storing such property 
which is often unsuitable for any other 
use. Contracting officers (coordinating 
with program officials) will impose such 
terms or conditions as they determine to 
be appropriate in individual cases. 

(c) Contracts with nonprofit 
institutions of higher education or 
nonprofit organizations whose primary 
propose is the conduct of scientific 
research, shall provide for transfer to 
contractors of title to equipment having 
an acquisition cost of less than $1,000 
and purchased or fabricated with 
contract funds available for the conduct 
of basic and applied research, provided 
prior approval of the acquisition has 
been obtained from the contracting 
officer. This prior approval may be in 
the form of an approved budget which 
calls out the equipment to be acquired, 
either on a line-item basis or for clearly 
defined classes of items, or by other 
means, as long as the contracting officer 
can determine that the proposed 
acquisition is essential to the 
performance of the contract. Title to 
such equipment shall vest in the 
contractor upon acquisition or as soon 
thereafter as feasible. 

(d) For equipment having an 
acquisition cost of $1,000 or more, 
contracts with such institutions shall 
provide that title to euipment purchased 
with contract funds available for the 
conduct of basic and applied research, 
shall vest in the institution upon 
acquisition or as soon thereafter as 
feasible without further obligation to the 
Government, unless it is d@termined not 
to be in furtherance of the objectives of 
DOE and is provided for in the contract. 
The contract may reserve the right of the 
Government to transfer title of 
equipment costing $1,000 or more per 
unit to the Government or to a third 
party named by the Government, at any 
time prior to final payment under the 
contract. 

(e) When title to equipment is vested 
in the institution as provided in this 
subsection, the institution may not 
charge for any depreciation, 


amortization, or use with respect to such 
equipment under any Government 
contract, cooperative agreement, grant 
or any subcontract under a Government 
contract. 

(f) The determination to vest title in 
the institution under this subsection will 
be provided by the cognizant program 
office on the Procurement Request, or 
other appropriate document. 

(g) In addition to the authority 
referred to in paragraph (a) of this 
section, the Atomic Energy Act of 1954, 
as amended, authorized DOE to vest 
title to items of equipment and other 
personal property in a contractor when 
the transfer serves a nuclear 
programmatic purpose. When applicable 
programmatic determination to transfer 
title to the institution will be provided 
by the cognizant program office and 
made a part of the official contract file. 


917.7108-2 Acquisition of excess 
Government personal property. 

(a) The utilization of certain items of 
excess Government personal property 
by educational institutions is 
encouraged in the interest of conserving 
funds otherwise designated for similar 
items of property in existing research 
contracts or agreements with such 
institutions. Excess Government 
personal property includes all types of 
equipment and materials, used or new, 
which are owned by the Federal 
Government and are no longer needed 
by the holding Federal agency, but have 
additional useful life. 

(b) Consistent with GSA regulations, 
excess persona! property may be 
furnished to a contractor (with or 
without transfer of title) upon 
authorization by DOE, provided a 
determination is made that acquisition. 
will result in a reduction in the cost to 
the Government of the contract. This 
procedure will not normally be used for 
the acquisition of general purpose 
equipment (e.g., desks, typewriters, air 
conditioners). 

(c) Contractors may obtain 
information concerning the availability 
of certain kinds of equipment or 
materials by requesting the cognizant 
DOE office to include them on the GSA 
mailing list. When an item of equipment 
or material is selected, the contractor 
should reserve it by notifying the 
cognizant GSA office and confirming the 
reservation in writing. Availability is 
usually on a first-come, first-serve basis, 
but GSA will give preference in a 
competing situation to those agencies 
which do not vest title to property in the 
contractor. The contractor should then 
submit a Standard Form 122, Transfer 
Order Excess Personal Property, to the 
cognizant DOE office, accompanied by a 


written justification of need, including 
the estimated cost of acquisition (e.g., 
packing, shipping, installation, 
rehabilitation, etc.), signed by the 
principal investigator and an authorized 
administration official. The written 
justification shall contain a statement as 
to whether or not the contrator desirtes 
title to the property under the authority 
of the Atomic Energy Act and paragraph 
917.7108-1(g). If the acquisition is 
approved, the DOE office shall forward 
the SF-122 to the appropriate GSA office 
with a notation as to whether or not 
DOE intends to vest title to the property 
in the contractor. A copy of the 
approved SF-122 with the notation 
regarding the vesting of title shall be 
returned to the contractor. When the 
property is received, the contractor shall 
forward to the DOE office a receipted 
copy of the S-122 which lists the items 
of property. q 

(d) In those instances where the 
contractor’s acquisition of title has been 
approved by DOE, title to the property 
shall pass to the contractor when the 
receipted SF-122 is received by the DOE 
office, pursuant to Article B-IX(b), 
Property Items, of 917.7113. Contract 
funds may be used to pay for necessary 
costs of packing, transportation, 
installation, rehabilitation, and 
maintenance, if required. 

(e) In those instances where the 
contractor did not desire title or where 
the cognizant DOE office has 
determined that title to the excess 
property should remain in the 
Government, the property will be 
handled as Government property in 
accordance with Article B-I of 917.7113. 


917.7108-3 Reports. 

Excess property acquired from other 
Government agencies or from GSA and 
provided to institutions under the 
authority of 917.7108-2, above, will be 
included in the report required by FPMR 
101-43.4701(c). 


917.7109 Reporting requirements. 


917.7109-1 Purpose of reports. 

Research reports from contractors are 
necessary to show the progress 
achieved under projects receiving DOE 
funding. In many instances, the research 
reports are of value in making 
information available to scientists 
working on closely allied problems. 


917.7109-2 Notice of Energy R&D Project. 


Immediately after a contract is 
negotiated, a Notice of Energy R&D 
Project, DOE Form 538, which 
summarizes the purpose and scope of 
the project should be sent by the 
contractor to the contracting officer, the 





Program Manager, and the Technical 
Information Officer. Copies of the form- 
may be obtained from the Contracting 
Officer. Annual updates are required. 


917.7109-3 Progress reports. 

Progress reports should briefly 
describe the scope of investigations 
undertaken and the significant results 
obtained. They should also explain any 
significant differences between the 
actual level of activity (expressed in the 
various categories of labor-months, 
facilities procured, travel performed, 
etc.) and that contemplated in the 
contract. 


917.7109-4 Technical reports. 

Technical reports, reprints, and 
articles prepared for publication during 
the period covered should be listed with 
bibliographic references. Reprints of all 
such material not previously submitted 
should be appended and material 
contained in them need not be 
duplicated in the report. 


917.7109-5 Special reports. 

Special reports or additional progress, 
status, or topical reports may be 
requested through the contracting officer 
or may be submitted as deemed 
necessary by the contractor. For 
example, brief status reports may be 
requested when developments are of 
immediate interest or when a significant 
point in the investigation has been 
reached. The value relative to the costs 
incurred in providing special reports 
must be considered when requesting any 
additional reports. 


917.7109-6 Final report. 


A final report summarizing the entire 
investigation shall be required from the 
contractor upon expiration of each 
contract. Satisfactory completion of a 
contract will be contingent upon the 
receipt of this report. The final report 
should follow the outline agreed upon 
the progress reports, or when a project 
has extended over a long period of time, 
the final report may refer to previously 
submitted technical reports for details 
and may be a synopsis of the entire 
project. Manuscripts prepared for 
publication should be appended. 


917.7109-7 Summary and distribution of 
reports. 

(a) A table summarizing the various 
types of reports, time for submission, 
number of copies and distribution is set 
forth below. The distribution and 
schedule of reports shall be as 
prescribed in this table, unless the 
authorizing program office specifies 
otherwise. Frequently, an annual 
progress report and a 200-word 
summary are sufficient for fundamental 


research, but additional reporting may 
be required in many cases. These 
reports are prepared by the contractor 
and submitted to the appropriate field 
office for distribution. The field office 
shall transmit these reports with a cover 
memorandum indicating: (1) the other 
DOE offices receiving the documents; (2) 
the name the contractor; and (3) the 
contract number. Each copy of the 
documents should bear the contract 
number. 


DISTRIBUTION AND SCHEDULE OF DOCUMENTS 
{Number of Copies for] 





(b) The DOE contract administrator 
shall inform the contractor which types 
of documents are to be transmitted to 
TIC. For each document so identified, 
the contractor shall send the additional 
copy to the contract administrator for 
transmittal to TIC, accompanied by one 
copy of DOE For 427. 

(c) The report shall be prefaced by an 
informative abstract of no more than 200 
words. 

(d) 917.7109-4 requires the listing of 
technical reports, articles, and reprints 
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and the appendage of reports not 
previously submitted. 


917.7110 Dissemination of results. 


917.7110-1 _ Prompt dissemination. 


Prompt dissemination of research 
results to the scientific community is 
encouraged. Publication in open 
literature is recognized as the normal 
and most desirable means for reporting 
the findings of unclassified fundamental 
research. Although DOE reserves the 
right to utilize, and have others utilize, 
to the extent it deems appropriate, the 
reports resulting from research 
contracts, DOE will attempt, to 
maximum extent reasonably practicable 
and consistent with the Government's 
best interest, to permit the institutions 
and the authors to effect their own 
publication in established technical 
journals. 


917.7110-2 Publication. 


(a) Contractors are urged to publish 
results through normal publication 
channels. As a further inducement, page 
charges or other printing assessments 
for publishing articles in recognized 
scientific journals, or any additional 
costs incurred in obtaining a limited 
supply of reprints of articles, will be 
considered an appropriate budget item 
under contracts receiving DOE support 
where: 

(1) The document reports work funded 
by the Government; 

(2) The charges are levied impartially 
on all research papers published by the 
journal, whether by non-Government or 
by Govenment authors; 

(3) Payment of such charges is in no 
sense a condition for acceptance of 
manuscripts by the journal; 

(4) The journals involved are not 
operated for profit; and 

(5) The author does not receive an 
emolument for the research paper. 

(b) A credit line should be included in 
any such publication to indicate that the 
research has been funded, in whole or in 
part, by DOE. A patent check shall be 
made in advance of release to the public 
of any material prepared for publication. 

(c) The contractor or principal 
investigator may publish contract data 
as approved by DOE in accordance with 
the provisions of the Patent Rights 
clause. 


917.7111 Extension of contracts. 


917.7111-1 Renewal proposals. 


(a) Where additional time, beyond the 
current expiration date, is required to 
continue or complete the work, the 
contractor should submit six copies of 
its renewal proposal to the DOE field 





Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


office that has administrative 
jurisdiction of the existing contract, not 
later than four months nor earlier than 
six months before the date of expiration 
of the contract. If a renewal proposal 
has not been received four months prior 
to the contract expiration date, the 
contracting officer shall determine if a 
renewal proposal is to be submitted and 
take necessary action for contract close- 
out or processing the renewal proposal 
as appropriate. 

(b) The renewal proposal should 
outline and justify a program and budget 
for the succeeding year, showing in 
detail the estimated cost of the project, 
together with an indication of the items 
for which the contractor is requesting 
reimbursement or proportionate cost- 
sharing, the percentage of any such 
costs to be shared by the contractor, and 
any items to be contributed solely by the 
contractor. It should include the same 
type of information as that required for 
initial proposals, or reference this 
information to the extent contained in 
earlier proposals. Any contemplated 
change in program or scope for the 
ensuing period should be justified and 
explained clearly, and the cost estimates 
and other items should be based upon 
past experience. Any deviation from the 
contract which has not received DOE 
approval should be explained in detail. 

(c) The renewal proposal should 
include a financial statement of the 
work under the current contract 
including: 

(1) Total project costs for the current 
period to date, indicating the amount 
chargeable to DOE; 

(2) An estimated of the total costs to 
be incurred during the remainder of the 
current contract period, indicating the 
amount chargeable to DOE; 

(3) The anticipated difference, if any, 
between the accumulated support cost 
at the end of the current contract period 
and the cumulative Government ceiling; 
and 

(4) A footnote to show the estimated 
amount of outstanding commitments for 
property at the end of the current 
contract period. 


917.7111-2 Evaluation of requests for 
renewals. 

(a) Requests for renewals are 
evaluated by the appropriate program 
office in the light of: 

(1) Progress reports submitted by the 
contractor; 

(2) Research results published in 
scientific media; 

(3) Field visits to the research site by 
technical personnel; 

(4) Contractor's performance and 
progress; 


(5) Continued relevance to DOE's 
mission; 

(6) Scientific and technical merit of 
the research and a comparison of the 
relative importance of the project in 
relation to other research proposals, 
proposed and ongoing; and 

(7) Availability of funds. 

(b) Requests for renewals generally 
follow the same process of review and 
evaluation of technical aspects, funding, 
and preparation, and execution of the 
contract, and administration as a new 
project, although less use would 
normally be made of outside 
consultants. 

(c) Contracts authorized by program 
offices shall not be extended for a new 
term or on an interim basis or modified 
in scope without specific prior 
authorization from the appropriate 
program office except as provided at 
917.7111-3(c). 


917.7111-3 Authorization to renew. 

(a) When a determination has been 
made to extend a contract, the 
sponsoring program office shall provide 
the field office with notification four 
weeks in advance of expiration to 
permit an orderly completion of the 
extension before the expiration date. 
The authorizing directive generally 
should include the same type of 
information provided in the 
authorization of a new contract, 
including pertinent information 
concerning any changes in scope of 
work, level of funding, scheduled dates 
for completion of certain phases of 
work, target dates for submission of 
report, etc. The directive will describe 
the results of the prior funding period 
and what is expected to be 
accomplished in the new funding period. 

(b) An authorization to renew a 
special research contract shall state the 
estimated total cost of items to be 
included under Article A-II({a) of 
Appendix A for the renewal period, the 
percentage of such costs to be 
reimbursed by DOE, and the amount of 
new funds authorized to increase the 
Government ceiling. 

(c) The field office that has 
administrative jurisdiction of an existing 
contract may extend the term of an 
existing contract without authorization 
from the cognizant program office, 
provided that: 

(1) Any such extension does not 
provide for an increase in DOE’s 
monetary obligation under the contract; 

(2) The scope of work is not revised 
by such extension; 

(3) Such extension is necessary to 
permit completion of the scope of work 
authorized by Headquarters, including 
preparation of required reports; and 


43821 


(4) Any such extension will not be for 
a period excess of 90 days. 


917.7112 Administration. 


917.7112-1 Responsibilities of program 
offices. 


(a) Technical representatives of 
program offices will make, to the extent 
practicable, periodic site visits. A 
written summary of the results of all 
visits will be prepared and filed 
promptly. Copies of such reports shall 
be forwarded to the contracting office 
whenever they contain information of 
administrative interest or other 
information pertinent to the assigned 
responsibilities of the contracting office. 
These visits are for the purpose of: 

(1) Determining that the research is 
being performed in accordance with the 
contract; 

(2) Ascertaining that schedules are 
being met to ensure timely submission 
of interim and final reports; 

(3) Determining whether the project 
has adequate facilities, equipment, and 
scientific, technical, and other personnel 
for the specified research; 

(4) Ascertaining that any equipment 
requested for purchase is not reasonably 
available within the institution; 

(5) Assisting the principal investigator 
to clarify specific technical aspects as 
work progresses; 

(6) Exploring future budget 
requirements, but without making any 
commitments as to future funding level: 
and 

(7) Obtaining information regarding 
the status of work for administrative 
and technical purposes of the program 
sponsor. 

(b) Program offices will provide 
guidance to the contracting offices in 
connection with: 

(1) Any contractor requests for 
approval of proposed deviations or 
other actions requiring DOE approval 
which are brought to their attention by 
contracting offices, or which have been 
brought to their attention through site 
visits, progress reports, or other 
agreements or contacts with the 
contractor; 

(2) Increasing the obligational 
authority under any special research 
contracts; 

(3) Whether or not required contractor 
reports are satisfactory; and 

(4) The renewal or close-out of 
contracts. Instructions should be 
provided at least four weeks prior to the 
expiration date of a contract. 


9$17.7112-2 Responsibilities of fie’d 
offices. 


Field offices are responsible for the 
following: 





(a) Assisting Headquarters program 
offices as requested, in carrying out the 
functions set forth in 917.7112-1; 

(b) Performing the necessary 
administrative functions required by the 
terms of the contracts, and making 
payments in accordance with the 
contract; 

{c) Bringing to the attention of the 
appropriate Headquarters offices: 

(1) Any contractor requests for 
approval which are required by the 
contract; 

(2) The upcoming expiration date of a 
contract whenever required instructions 
on renewal or close-out have not been 
received on a timely basis; 

(3) Any request by a contractor to 
revise an established stipulated salary 
support amount, and any notification by 
a contractor that it is reducing the 
charges under the stipulated salary 
support procedure (see 917.7106—4(c)); 
and 

(d) Determining whether to use Pub. L. 
95-224 or the Atomic Energy Act of 1954, 
as amended, as the authority for vesting 
title to personal property in the 
contractor when authorized to do so 
pursuant at 917.7106—7(c)(6). Pub. L. 95- 
224 shall be used to the maximum extent 
consistent with the authority contained 
therein. 


917.7112-3 Payments under special 
research contracts. 


(a) Payments will be made to 
contractors under a special research 
contract in accordance with its 
provisions (see Article B—XI of 917.7113). 
The letter-of-credit procedures, as 
provided for in Treasury Fiscal 
Requirements Manual, Part 6, Chapter 
2000, shall be used to the maximum 
extent feasible when the total of DOE 
contracts and agreements with advance 
financing to an institution provides for a 

‘continuing annual level of support of 
$120,000 or more. When the total DOE 
contracts and agreements with advance 
financing provide for a continuing 
annual level of support of less than 
$120,000, DOE shall make advance 
payments covering the first 90 percent of 
the amount of the new funds as set forth 
in Article A-III(b) of the contract. The 
field office may revise Article B-XI of 
953, regarding the timing and amounts of 
advance payments, in accordance with 
the following provisions. 

(1) The advance payments may be 
made at times and in amounts 
determined by the field office, provided 
that no single payment will exceed 45 
percent of the new funds as set forth in 
Article A-III(b) of the contract for the 
pertinent period except on the basis of a 
request from the contractor evidencing 
that a specified amount is required in 


connection with expenditures or 
commitments made under the contract. 

(2) The timing and amounts of 
payments should be determined on the 
basis of limiting the amount of advances 
to the extent feasible, consistent with 
effective and efficient administration 
and performance of the research, for the 
purpose of slowing the rate of cash 
withdrawals from the Treasury and 
thereby decreasing the financing costs 
to the Federal Government. 

(3) In determining the timing and 
amounts of payments, consideration 
should be given to funds already 
available to the contractor, the expected 
expenditures under the contract, any 
information from the contractor 
regarding the need for funds, and the 
administrative cost of additional 
payments. 

(b) If the contract is to be extended for 
an additional period of performance 
with additional funding, there may be 
paid at the time of execution of the 
extension, the amount withheld from the 
expiring period which, when added to 
the payments already made, does not 
exceed the new funds set forth in Article 
A-III(b) for the expiring period. The 
final payment under both of the 
procedures referred to in paragraph (a) 
of this section shall be made on the 
basis of determinations by the 
contracting officer that: (1) the required 
reports are satisfactory; (2) the research 
was performed in accordance with the 
provisions of the contract; (3) an 
additional payment is required to 
reimburse for all costs chargeable to 
DOE; and (4) an appropriate patent 
clearance has been obtained. If 
necessary in making these 
determinations, the contracting officer 
should obtain advice from the technical 
personnel of the program office based 
upon their visits to and other contacts 
with the research project during the 
contract period as well as their technical 
review of the report. It is expected that 
the annual progress and final reports 
and the contractor's certified cost 
statements will provide an adequate 
basis for making the required 
determinations. If the determinations 
cannot be made on the basis of a 
consideration of the reports, visits to 
and other contacts with the research 
project during the contract period, and 
the contractor's certified statements, 
and the contracting officer determines 
that the contractor has not satisfied the 
contractual undertakings, appropriate 
steps shall be taken to protect the 
Government's interests. 
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917.7112-4 Approval of deviations in 
performance and other specified actions. 


(a) Contractors should inform the 
cognizant contracting office as soon as 
possible of contemplated deviations and 
other proposed actions which require 
DOE approval. Specific deviations and 
actions include the following: 

(1) A change of the principal 
investigator, co-investigator, or other 
key people as might be named in the 
contract, or continuation of the research 
work for any period in excess of three 
months without direction by an 
approved principal investigator. The 
principal investigator may increase or 
decrease the amount of effort which he 
devotes to the project without obtaining 
the contracting officer's approval; 
however, a representative of the 
institution shall consult with the 
appropriate Headquarters program 


. representative if the principal 


investigator plans to, or becomes aware 
that he will, devote substantially less 
effort to the work than anticipated in 
Article A-I. The purpose of such 
consultation will be to determine what 
effect, if any, the anticipated change will 
have on the research work and what 
modification to the contract, if any, may 
be appropriate. 

(2) A change in the phenomenon or 
phenomena under study (i.e., broad 
category of the research under the 
contract) requires the specific written 
approval of the contracting officer; 
ordinarily such changes, if approved by 
the contracting officer, willbe 
accomplished through a new contract or 
modification. The contractor may 
change the specific objectives in the 
research work described in the contract, 
provided it gives the contracting officer 
prompt notification of such changes; and 
the contractor may continue to follow 
the new objectives while DOE 
determines whether it wishes to 
continue the program under the changed 
approach. Significant changes in 
methods or procedures employed in 
performing the research should be 
reported in the first technica! progress 
report issued subsequent to the changes. 

(3) Acquisition of an item of 
equipment not itemized in the contract, 
the cost of which is $1,000 or more. 
Approval is not required if the 
equipment is merely a different model of 
an item listed in the contract. If plant 
and capital equipment funds are 
provided for the acquisition of 
equipment, with title to be vested in the 
Government, the total cost of such 
equipment shall not exceed the amount 
provided for such equipment unless 
prior approval has been obtained. 
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(4) Purchase of any general-purpose 
equipment, such as office equipment or 
furniture, air conditioning, etc., not 
specifically provided for in Appendix A 
of the contract will require prior 
approval. 

(5) Incurring costs for items set forth 
in Article A-II(a), during the pertinent 


contract period stated in Appendix A, in . 


excess of 110 perceni of the total 
estimated cost specified in Article A-III. 
Charges to DOE for any such costs 
incurred with approval of the 
contracting officer shall also be subject 
to the limitations of Article III. 

(6) Any proposed foreign travel 
(defined as any travel outside of Canada 
and the United States and its territories 
and possessions). 

(7) Prior approval is required for 
expenditures for domestic travel if such 
expenditures exceed the amount shown 
in Article A-II(a) for such travel by $500 
or by 25 percent, whichever is greater. 

(8) Acquisition of excess personal 
property. 

(9) Such other items as, in the 
judgment of the program office or the 
field office, in specific cases need to be 
separately identified in the contract. 
(When plant and capital equipment 
funds are provided for the acquisition of 
Government property, the program 
offices shall require that such funds be 
used only for acquiring the equipment 
designated in the contract, unless prior 
approval has been obtained.) 

(b) The field office will present (in any 
manner considered appropriate) all such 
requests for approval to the cognizant 
program office for consideration, and 
will issue such authorizations and 
modifications under the contract as are 
necessary and appropriate. 

(c) Contractors may be requested by 
the field office to provide such 
statements of the project's financial and 
program status as are believed 
necessary for considering requests for 
approval. 


917.7112-5 Auditing. 

(a) As a part of the management of the 
research program accomplished through 
the contracts auditing of participating 
contractors shall be initiated by the 
contracting officers administering the 
contracts. The purpose of this audit 
program is to corroborate that the 
participating institutions are properly 
using the funds and personal property 
provided by the contracts, and to point 
up any thanges needed in the 
arrangement or in related administrative 
requirements in order to further the 
effectiveness of the contracts in 
accomplishing their intended 
programmatic research purposes. In 
addition to the general objectives stated 


above, the principal specific objectives 
in the audits of special research 
contracts should determine: (1) that the 
amounts as submitted in the contractor's 
certified cost statement are accurate 
and were incurred in connection with 
the work; (2) that satisfactory 
documentary evidence is available in 
support of the costs incurred; (3) that 
DOE approval was obtained where 
required; and (4) that the proportion of 
total cost charged to DOE is in 
accordance with the percentage 
stipulated in the contract. 

(b) The review of special research 
contracts will be made on a selective 
basis with the selected sample including 
all special research contracts where the 
contracting officer requested that an 
audit be performed pursuant to the 
provisions of 917.7112-3(b). 

(c) In the event of termination prior to 
the expiration date of a special research 
contract, unless the costs incurred by 
the contractor are relatively small or 
can be otherwise adequately 
corroborated, an audit should be made 
to determine the nature of the costs and 
other relevant data for use in arriving at 
a termination settlement. 

(d) While audit is not a prerequisite to 
payment under a contract, the 
contracting officer, before authorizing 
final payment, may request an audit to 
determine whether the charges to the 
contract are proper. If any such audits 
result in findings which may be of value 
to program offices in their 
determinations regarding selection and 
renewal of research projects, such 
findings should be made available to the 
cognizant program office. 


917.7112-6 Security. 


As a general rule, investigators should 
not need access to classified 
information in the conduct of basic 
research funded by DOE. When, in the 
judgment of the principal investigator, 
information is developed which should 
be classified, he will notify the DOE 
field office immediately. When, in the 
opinion of the cognizant program office, 
the work moves into a classified area, 
prompt steps should be taken to notify 
the contractor-and appropriate field 
office. 


917.7113 Format for Special Research 
Contracts (SRC) with educational 
institutions. 


Contract No. 

This contract is effective as of the 

, 19———, between the United 

States of America (hereinafter referred to as 
the “Government”), acting through the U.S. 
Department of Energy (hereinafter referred to 
as the “DOE”), and (hereinafter 
referred to as the “Contractor”). 


Recitals 

DOE wishes to have the Contractor 
perform certain research. This contract states 
the terms and conditions under which the 
Contractor agrees to perform the work. 

This contract is authorized by the 
Department of Energy Organization Act of 
1977 and other applicable law. 


Agreement 


Now therefore, the parties hereto agree as 
follows: 


Article I—The Research To Be Performed 


(a) The Contractor shall furnish personnel, 
facilities, equipment, materials, supplies, and 
services, except such as are furnished by the 
Government, necessary for the performance 
of the research provided for in Appendix A 
and shall perform the research and report 
thereon pursuant to the provisions of this 
contract. It is understood that Appendix A, a 
guide to the performance of this contract, 
may be deviated from by the contractor 
subject to the specific requiremants of this 
contract. 

(b) This work shall be conducted under the 
direction of or such other members of the 
Contractor's staff as may be mutually 
satisfactory to the parties. 

Note.—The description of the research in 
Appendix A may be omitted and Appendix A 
approriately modifed to incorporated, by 
pertinent references to the proposal or other 
documents, the type of data necessary to 
describe the research as called for by 
Appendix A; and where there is no cost 
sharing, other features may be referenced in 
lieu of insertion in Appendix A. In such 
cases, the referenced material will be 
retained as part of the permanent contract 
file. 


Article IlI—The Period for Performance 


The period of performance under this 
contract shall commence on 
19——, and expire on ——_——- 19. 
Performance may be extended for additional 
periods by the mutual written agreement of 
the parties. It is presently expected that this 
contract wil be extended by mutual 
agreement until 19——.' 


Article 11]—Consideration 


(a) In full consideration of the Contractor's 
performance hereunder, DOE shall furnish 
the equipment, supplies, materials, and 
services, if any, listed in Article A-11(b)(2) 
and pay the Contractor the sum of 
——__—_—_, hereinafter called the 
Government “Ceiling” which sum shall be 
subject to adjustments as hereinafter 
provided. 

(b) Payments to the Contractor shall equal 
the “cumulative Government costs” of 
performance of this contract, as the term 
“cumulative Government cost” is defined in 
Article B-XXIX * provided however, an 


' This sentence is optional and may be omitted. 
?The term cumulative Government costs refers to 
the cost of items under A-II(s) of Appendix A, for 
the initial contract period plus any extension period 
that may be properly chargeable to DOE. If 
proportionate cost sharing is involved, the cost is 
Continued 





notwithstanding any other privisions of this 
contract, that the Government's monetary 
liablity under this contract shall not exceed 
the Government ceiling or an amount equal to 
the cumulative Government costs, whichever 
is less. The Contractor shall be obligated to 
perform under this contract throughout the 
agreed-upon period of performance, and to 
bear all costs which DOEa has not agreed to 
pay, provided however, that the Contractor 
shall have the right to cease to perform the 
research provided for in this contract, upon 
writen notice to DOE to that effect, at any 
time, when or after the cumulative 
Government cost equals or exceeds the 
Government ceiling. 

(c) The Government ceiling specified in (a) 
above may be increased unilaterally by DOE 
by written notice to the Confractor and may 
be increased or decreased by written 
agreement of the parties (whether on not by 
formal modification to this contract). In the 
event that the stated period of performance is 
extended, the Government ceiling will be 
revised to reflect any increased DOE funding 
for the extended period or periods. 

(d) Upon termination or expiration of that 
total period of performance, the Contractor 
shall promptly refund to DOE (or make such 
disposition as DOE may in writing direct) any 
sums paid by DOE to the Contractor under 
this contract, through direct payment or 
under letter or credit, in excess of the 
cumulative Government cost incurred in 
performance under the contract. 


Article I1V—Government Property 


The following items of property procured or 
fabricated by the Contractor are hereby listed 
as “Government Property.” (List all property 
and equipment, title to which is to remain in 
the Government. Insert the word “none” if ° 
title to all of the property is to be vested in 
the Contractor. If title or property procured of 
fabricated by the Contractor is to remain in 
the Government, add appropriate provisions 
for payment for such property from plant and 
equipment funds. Such funds should be in 
addition to, and not a part of, the 
“Government Ceiling” funds provided under 
Article Ill). 


Article V—Appendices 


Appendix A, Appendix B—General 
Provisions, and Appendix C—Statement of 
Costs, are hereby attached to and made a 
part of this contract. 

In witness whereof, the parties have 
executed that contract. . 


United States of America 
By 


DOE's share of such costs, and does not include the 
cost of item excluded from Article [l-{a), such as 
items to be contributed solely by the Contractor or 
property to be furnished by the Government. 
Charges to DOE will be reported after the 
conclusion of each contract period set forth in 
Appendix A (generally an annual period): in 
addition to the limitations on charges to DOE 
provided for by this Article Ill, charges to DOE for a 
specified contract period may not exceed the 110 
percent limitation mentioned above as well as to 
the provisions of this Article III. 


(Title) 


(Contractor) 
By— 

(Title) 
Contract No. 


Appendix A 
Contractor 
Contract No. 


For the contract period 


through 


Article A-I. Research to be performed by 
the Contractor. (Insert description of research 
activity and state the appropriate percentage 
of time or effort which the principal 
investigator({s) expects to devote to the work.) 

Article A-Il. Ways and means of 
performance. The listing under (a), (b), and 
(c) below should be in a form to permit 
determination of which items of costs are to 
be chargeable to DOE or proportionately 
shared, and which items are to be 
contributed solely by the Contractor or solely 
by DOE. The listing should also permit 
application of the approval requirements of 
the contract. Excessive detail in listing should 
be avoided. 

(a) Items for which funding will be 
provided as indicated in A-III below. Do not 
include in this paragraph (a) any items which 
are to be contributed solely by the 
Contractor. See 916.303-70. 

(1) Salaries and wages. State total dollar 
amount. If any stipulated salary amounts for 
professional staff members are established in 
accordance with FAR 31.3 or 31.7, the 
stipulated amounts, along with any 
limitations or requirements on the use of such 
stipulated amounts should be provided for in 
the contract. 

(2) Equipment to be purchased or 
fabricated by the Contractor. List equipment 
to be purchased or fabricated by the 
Contractor and for which title is to remain in 
the Contractor and state the total dollar 
amount budgeted for such equipment. Such 
equipment may be set forth in general 
classifications as specifically as possible, if it 
is not feasible to list them individually. 
However, any individual piece of equipment, 
the estimated cost of which is over $1,000 will 
be separately identified. Except where the 
contract may otherwise specifically provide, 
equipment for the purpose of this paragraph 
A-II shall mean an item of personal property 
having a useful life expectancy in excess of 1 
year and an acquisition cost in excess of 
$300. 

(3) Travel. (Show amounts for both foreign 
and domestic. If none, state none). 

Domestic 
Foreign 

(4) Other direct costs. 

(5) Indirect costs based on a predetermined 
rate of —— percent based on contractor 
fiscal year(s). Show factor or factors of costs 
to which rate applies—generally direct 
salaries and wages. 

(b) Items, if any, significant to the 
performance of this contract, but excluded 
from computation of Government cost 
and from consideration in proportioning 
costs. (See 917.7107-1(c)). 
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(1) Items to be contributed by the 
Contractor. In accordance with Article B- 
II(c), if a proposed Contractor contributation 
is included in this paragraph (b)(1), the 
Contractor shall maintain records adequate 
to permit DOE to determine the extent of the 
contribution. If the time or effort of the 
principal investigator(s) is to be contributed 
by the Contractor and excluded from A-II(a) 
and A-II(b), the contributed time or effort 
should be listed under A-II{c). 

(c) Items to be contributed by the 
Government. 

(d) Time or effort of principal 
investigator(s) contributed by Contractor but 
excluded from computation of Government 
cost and from consideration in proportioning 
costs. Where covered under A-II(a) or A- 
II(b) above, state: “None.” See 917.7107-1(e). 

Article A-IIl. The total estimted cost of 
items under A-II(a) above for the contract 
period stated in this Appendix A is 
$——_—_——. DOE will pay —— percent of 
the actual costs of these items incurred 
during the contract period stated in Appendix 
A, subject to the provisions of Article II and 
Article B-XXIX. The estimated Government 
cost for the contract period stated in this 
Appendix A is $—_—. 

The etimated Government cost is funded as 
follows: 

(a) Estimated unexpended balance from the 
prior period(s) $——_—_—_. 

(b) New funds for the current period 


ancient sasha A ceil ain, 
The new funds being added in A-II(b) 
constitute the basis for advance payments 
provided under Article B-XI. 
(c) Subject to their availability, additional 
funds anticipated for the contract 
a *£§ 


(Note: Do not include this provision in fully 
funded SRCs.) 


Appendix B—General Provisions 


(a) The term “DOE” means the U.S. 
Department of Energy or any duly authorized 
representative thereof, including the 
contracting officer except for the purpose of 
deciding an appeal under the article entitled 
“Disputes.” : 

(b) The term “contracting officer” means an 
official designated to enter into or administer 
contracts and make related determinations 
and findings. : 

(c) Except as otherwise provided in this 
contract, the term “subcontracts” includes 
purchase orders under this contract. 


Article B-II—Inspection, Reports, Records, 
and Accounts ® 


(a) DOE shall have the right to inspect, in 
such manner and at all reasonable times as it 
deems appropriate, all activities of the 
Contractor arising in the course of its 
undertakings under this contract. 

(b) The Contractor shall make progress and 
other reports in such manner and at such time 


5If the contract is with a not-for-profit 
organization other than an education institution, 
this article should be revised to provide that the 
cost principles at FAR 31 as may be modified by 931 
depending on the nature of the contractors 
organization, will be used in determining actual 
cost. 
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as specified under this contract, as DOE may 
reasonably require from time to time. 

(c) The Contractor agrees to keep records . 
and books of account, in accordance with 
generally accepted accounting principles and 
practices, and consistent with the 
requirements of OMB Circular A-21, and FAR 
1-15.3 as constituted on the effective 
commencement date of the contract period; 
covering its costs and expenditures for items 
included under Article A-11(a) of Appendix 
A and which are furtherance of the research 
work under this contract. In the event a 
contractor contribution is listed in Article A- 
II(b), the Contractor shall maintain records 
adequate to permit DOE to determine the 
extent of the contribution. If professional 
staff members are included under Article A- 
II(b), the Contractor shall maintain records 
on such personnel in accordance with the 
payroll distribution procedure of section J.6 of 
OMB Circular A-21. 

(d) DOE shall at all reasonable times be 
afforded access to the premises and to the 
books and records and to related 
correspondence receipts, vouchers, 
memoranda, and other data of the 
Contractor; and the Contractor shall preserve 
such books. and papers, without additional 
compensation therefor, in accordance with 
the retention requirements referenced in 
Article B-XVII, Examination of Records. 


Article B-I'V—Disclosure of Information 


This clause should be used in place of the 
clauses entitled “Security,” 952.204—1, and 
“Classification” 952.204—2, in SRCs with 
educational institutions for off-site research 
that are not likely to produce Restricted Data 
or other classified information. 


Disclosure of Information: 


(a) It is mutually expected that the 
activities under this contract will not involve 
Restricted Data or other classified 
information or material. It is understood, 
however, that if in the opinion of either party, 
this expectation changes prior to the 
expiration or termination of all activities 
under this contract, said party shall notify the 
other party accordingly in writing without 
delay. In any event, the Contractor shall 
classify, safeguard, and otherwise act with 
respect to all Restricted Data and other 
classified information and material, in 
accordance with applicable law and the 
requirements of DOE, and shall promptly 
inform DOE in writing if and when Restricted 
Data or other classified information and 
material, in accordance with applicable law 
and the requirements of DOE, and shall 
promptly inform DOE in writing if and when 
Restricted Data or other classified 
information or material becomes involved. If 
and when Restricted Data or other classified 
information or material becomes involved, 
the Contractor shall have the right to 
terminate performance of the work under this 
contract and in such event the provisions of 
this contract respecting terminate 
performance of the work under this contract 
and in such event the provisions of this 
contract respecting termination for the 
convenience of the Government shall apply. 

(b) The Contractor shall not permit any 
individual to have access to Restricted Data, 
or other classified information, except in 


accordance with the Atomic Energy Act of 
1954, as amended, and DOE regulations or 
requirements. 

(c) The term “Restricted Data” as used in 
this article means all data concerning the 
design, manufacture, or utilization of atomic 
weapons, the production of special nuclear 
material or the use of special nuclear 
material in the production of energy, but shall 
not include data declassified or removed 
from the Restricted Data category pursuant to 
section 142 of the Atomic Energy Act of 1954; 
as amended. 


Article B-V—Responsibility For The Work 


(a) The Contractor is solely responsible for 
the conduct of the work. 

(b) In instances where the carrying out of 
the work involves a DOE license, the 
provisions of the pertinent license shall 
prevail over any inconsistent provisions of 
this contract. 


Article B-VI—Reserved 


Article B-VIJ—Rights in Technical Data 
(Short Form) 


Insert the clause in 952.227. 

Article B~VilI—Patent Rights (Short Form) 
Insert the clause in 952.927. 

Article B-IX—Property Items 


(a) Except as otherwise provided in this 
paragraph (a) and paragraph (b) of this 
Article B-IX, title to all material, supplies, 
and equipment purchased or otherwise 
acquired by the Contractor in the 
performance of its research activities shall be 
and remain in the Contractor. Said materials, 
supplies, and equipment shall be used for the 
benefit of research under this contract and 
any extensions of successor contractors 
hereto; and provided there is no interference 
with said research, shall be made available 
for use by investigators working on any 
Federal research contract at the same 
location. Subject to these priorities, materials, 
supplies, and equipment may be used as the 
Contractor wishes. Except as otherwise 
agreed in writing, title to any items of 
property listed as “Government property” 
shall pass directly to the Government; such 
property shall be subject to paragraphs (b), 
(c), (d), (e), and (f) of this Article B-IX. 

(b) Subject to the mutual agreements of 
DOE and the Contractor, the Government 
may furnish the Contractor items of 
equipment, materials, supplies or facilities for 
use by the Contractor in performance of the 
work, title to these items shall remain in the 
Government unless otherwise agreed in 
writing. Such items of property and the items 
of property listed elsewhere in this contract 
as Government property, are hereinafter 
referred to as “Government property.” Title 
to Government property shall not be affected 
by the incorporation or attachment thereof to 
any property not owned by the Government 
or shall any such property, or any part 
thereof, be or become a fixture or lose its 
identity as property by reason of affixation to 
any realty. 

(c) To the extent practicable, the 
Contractor shall cause all items of 
Government property to be suitably marked 
with an identifying mark or symbol indicating 
that the items are the property of the 


Government. The Contractor shall maintain, 
at all times and in a manner satisfactory to 
DOE, records showing the use and 
disposition of Government property. Such 
records shall be subject to DOE inspection at 
all reasonable times and DOE shall at all 
reasonable time have access to the premises 
wherein any items of Government property 
are located. Unless otherwise authorized in 
writing by DOE, the Contractor shall use 
Government property only for the purpose of 
this contract, provided, however, that the 
Contractor is hereby authorized to use items 
of equipment constituting Government 
property for other Federal research contracts 
to the extent such use: (1) does not interfere 
with its work under this contract; (2) is not 
prohibited by provisions of the other Federal 
agreements; and (3) is promptly reported by 
the Contractor to DOE under this contract. 

(d) The Contractor shall promptly notify 
DOE of any loss or destruction of or damage 
to Government property. It is understood that 
the Contractor shall not be liable for any 
such loss, destruction, or damage, unless 
same results from willful misconduct or lack 
of good faith on the part of any corporate 
officer of the Contractor, or of one or more of 
the contract’s representatives having 
supervision or direction of all or substantially 
all of the activities under this contract. If the 
Contractor is liable for such loss, destruction, 
or damage, it shall promptly account therefor 
to the satisfaction of DOE; if the Contractor is 
not liable therefor, and is indemnified, 
reimbursed, or otherwise compensation for 
such loss, destruction, or damage, it shall 
promptiy account therefor to the satisfaction 
of DOE. 

(e) With the written approval of DOE, the 
Contractor may sell, transfer, or otherwise 
dispose of items of Government property to 
such parties and upon such terms as so 
approved, or itself acquire title to items of 
Government property upon such terms as 
may mutually be agreed upon in writing by 
the Contractor and DOE. The proceeds of any 
such disposition, and any agreed price of any 
such Contractor acquisition, shall be paid by 
the Contractor to the Government, or credited 
on account of DOE, payments to be made 
under this contract as DOE may direct. 
Subject to the other provisions of this ; 
contract, the Contractor shall deliver 
Government property to DOE upon request 
(suitably packed and shipped at the 
Government's expense). 

(f) The Contractor shall utilize for the 
benefit of the work under this contract such 
items of property available to the Contractor 
by reason of its activities under other Federal 
research agreements as are appropriate for 
utilization under this Contract pursuant to the 
provisions of the pertinent Federal 
agreements. 

Article B-X—Termination For Convenience 
Of The Government 

Insert the requirements of FAR 49. 

Article B-XI—Payments 


(a) DOE shall make payments to the 
Contractor with respect to the amount of 
consideration prescribed in Article III of this 
contract as follows: 





(1) A maximum of an additional 45 percent 
of the new funds as set forth in Article A- 
IlI(b) of this contract following execution of 
this contract (and following the effectuation 
of each extended period) upon receipt of a 
request or requests in writing from the 
Contractor evidencing that the requested 
amount is currently needed in connection 
with planned expenditure or commitments for 
contract performance. 

(2) A maximum of an additional 45 percent 
of the new funds as set forth in Article A- 
IlI(b) of this contract upon receipt or requests 
from the Contractor evidencing that the 
amount requested is then required in 
connection with the work under the contract. 

Note: Subparagraphs (1) and (2) of this 
paragraph (a) may be revised, as deemed 
appropriate by the field office, in accordance 
with 917.71. 


(3) If, following submission of an annual 
progress report, the contract is to be 
extended for an additional period of 
performance, and additional payment may be 
made at the time of execution of the 
extension which, when added to the 
payments already made under (1) and (2) 
above for the expiring period, will not exceed 
. the new funds set forth in Article A-III(b) for 
the expiring period. A concluding payment 
for the pertinent period, if appropriate, may 
be made following submission of a certified 
statement showing Government cost and 
evidencing the Contractor's performance 
under this contract. 

(4) If the contract is not to be extended, the 
final payment of the consideration provided 
for in Article III shall be made following 
submission by the Contractor of a final report 
required by Article B-XXI, inform and . 
content satisfactory to DOE, and submission 
of a certified statement showing Government 
cost and evidencing the Contractor's 
performance and compliance with the patent 
provisions. 

(b) The payments made pursuant to 
paragraph (a) above shall not prejudice or 
otherwise affect adversely any of the 
Government's rights under the contract. For 
purposes of settlement in the event of 
termination pursuant to Article B-X hereof, 
these payments shall not be construed as 
evidentiary, and any excess payment in the 
light of Article B-X shail be promptly 
returned to DOE. 

(c) DOE, at its option, may invoke the 
following with respect to any amount of 
consideration remaining to be paid at any 
given time: 

(1) DOE shall issue a letter of credit as 
provided for by Treasury Fiscal 
Requirements Manual, Part 6 Chapter 2000 
under which payments to the Contractor with 
respect to the amount of consideration 
provided for in Article III] be made. The 
Contractor agrees that the first ninety (90) 
percent of the new funds as set forth in 
Article A-III(b) will be under the letter of 
credit and will be subject to the submission 
by the Contractor of a Payment Voucher on 
Letter of Credit (TUS 5401), in accordance 
with procedures based upon Treasury Fiscal 
Requirements Manual, Part 6 Chapter 2000 
which are agreed to by the parties. Following 
submission by the Contractor of a final report 
provided for in Article B-XXI, in form and 


content satisfactory to DOE, and submission 
of a certified statement showing the total 
expenditures and evidencing the Contractor's 
performance, and upon submission by the 
Contractor to DOE of such invoices or 
vouchers as are satisfactory to DOE, DOE 
shall pay the Contractor the concluding 
payment of the consideration provided for in 
Article III: or said concluding payment will 
be included under the letter of credit and will 
be subject to submission by the Contractor of 
a pyment voucher on letter of credit, in 
accordance with the procedures described 
above. If, following submission of an annual 
report, the contract is extended for an 
additional period of performance, an 
additional payment may similarly be made at 
the time of execution of the extension which, 
when added to the payments already made 
for the expiring period. A concluding 
payment for the pertinent period, if 
appropriate, may be made following 
submission of a certified statement showing 
Government cost for the pertinent period and 
evidencing the Contractor's performance. 

(2) DOE reserves the right to increase, 
decrease, or cancel the amount covered by 
the letter of credit, provided that such action 
is required because of a change in the amount 
of consideration provided for in Article II or 
is taken pursuant to paragraph (c)(1) of this 
article. The issuance and use of a letter of 
credit and receipt of funds pursuant thereto 
shall not prejudice or otherwise adversely 
affect any of the Government's rights under 
the agreement. 


Article B~XII—Equal Opportunity 
Insert the clause from FAR 52.222-26. 
Article B-XII]—Convict Labor 


Insert the clause from FAR 52.222-3. 


Article B-XIV—Contractor Works Hours and 
Safety Standards Act—Overtime 
Compensation—General 


Insert the clause set forth in FAR 52.222-4. 
Article B-XV—Disputes 
Insert the clause in FAR 52.223-1. 
Article B-XVI—Officials Not To Benefit 
Insert the clause in FAR 52.203-1. 
Article B-XVII—Covenant Against 
Contingent Fees 
Insert the clause in FAR 52.203-5. 
Article B-XVIII—Examination or Records 
Insert the clause from FAR 52.215-1. The 
Examination of Records clause in FAR 
52.215-1 may be omitted from foreign 
contracts in accordance with procedures in 
FAR 25.9. 
Article B-XIX—Buy American Act 
Insert the clause in FAR 52.225. 
Article B-XX—Assignment: Subcontracting 
Neither this contract nor any interest 
therein nor claim thereunder shall be 
assigned or transferred by the Contractor, 
except as expressly authorized in writing by 
the Contracting Officer. The contractor shall 
not subcontract any research or development 
work under this contract, except as expressly 


authorized in writing by the Contracting 
Officer. 
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Article B-XXI—Reports and Renewal 
Proposals 


The Contractor shall furnish six (6) copies 
of the following reports to the appropriate 
field office. 

(a) Progress report. The progress report 
shall briefly describe the scope of 
investigations undertaken.and the significant 
results obtained. It shall also indicate 
compliance with the contract requirements 
and any failures to comply. The report shall 
indicate the approximate percenage of item 
or effect which the principal investigator(s) 
has devoted to the project since the beginning 
of the current term of the contract and 
indicate the amount of effort which is 
expected to be devoted during the remainder 
of the current term. Technical reports, 
preprints, and articles prepared for 
publication shall be listed with 
bibliographical references. Reprints of all 
such material not previously submitted shall 
be appended and material contained therein 
need not be duplicated in the report. Progress 
reports shall be submitted approximately 4 
months in advance of the expiration of the 
current contract term and shall give the 
Contractor's best estimate of the probable 
events and occurrences in regard to the 
remainder of the current term. Except as DOE 
may otherwise request, no further progress 
report will be required for any contract year, 
unless there has been a significant change in 
scientific results or compliance between the 
latest progress report by the contractor and 
its actual experience which shall be reported 
promptly. 

(b) Final report. Upon termination or 
expiration of the total period of performance, 
the Contractor shall submit, promptly, a 
summary of its activities for the entire period, 
including a list of publications issued during 
the entire period and copies of any reprints 
not previously submitted, as well as a 
comprehensive evaluation of progress in the 
area of research funded by the contract. 

(c) Renewal proposals. A renewal proposal, 
if any, shall be submitted along with the 
technical progress reports, and each of the 
two documents shall be separately bound. 
Renewal proposals are submitted to the DOE 
field office that is administering this contract. 


Article B-XXII—Foreign Travel 


Foreign travel shall be subject to the prior 
approval of the Contracting officer for each 
separate trip, regardless of whether funds for 
such travel are contained in an approved 
budget. Foreign travel is defined as any travel 
outside of Canada and the United States and 
its territories and possessions. 

Article B-XXIII—(Reserved) 
Article B-XXIV—Utilization of Labor Surplus 
Areas Concerns 

Insert the clause in FAR 52.220-3 under the 
conditions prescribed therein. 

Article B-XXV—Utilization of Small Business 


Concerns and Small Disadvantaged Business 
Concerns 


Insert the clause in FAR 52.219-8. 
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Article B-XXVI—({Reserved) 


Article B-XXVIIl—Sensitive Foreign Nations 
Controls 


Insert the clause set forth in 952.204-3 
under the conditions prescribed therein. 


Article B-XXVIII—Affirmative Action for 
Special Disabled and Viet Nam Era Veterans 


Insert the clause in FAR 52.222-35. 


Article B-XXIX—Determination of 
Government Costs 


(a)* The term “Government cost” as used in 
this contract means DOE's share * of the sum 
of costs incurred by the Contractor for items 
included under Article A-11(a) of Appendix 
A furtherance of the work hereunder, 
incurred in accordance with the provisions of 
this contract, and which are reported to DOE 
in accordance with (b) below. The term 
“cumulative Government cost” as used in this 
contract means the total of the Government 
costs incurred during the initital contract 
period plus any extension periods. 

(b) Within 3 months after the end of each 
contract period set forth in Appendix A, and 
within 3 months after the termination or 
expiration of the total period of performance, 
the Contractor shall furnish a certified 
statement, executed by an official of the 
Contractor showing the Contractor's cost and 
evidencing its performance under the 
contract, during the contract term just 
completed. The statement shall show all cost 
incurred during the pertinent contract term 
set forth in Appendix A for items under 
Article A-II(a) of Appendix A, including the 
Contractor's share, if any, of such costs, and 
show the extent of the Contractor's 
contribution of items under Article A-II(b)(1) 
of Appendix A. Costs included in the certified 
statement may include the following: 
expenditures of cash, the cost of material and 
supplies transferred from store's inventory, 
and the amount due the Contractor for 
indirect costs in accordance with the rate and 
factor shown in Appendix A of the contract 
for the pertinent period. The costs for the 
pertinent period shall be consistent with the 
principles of OMB Circular A-21 as 
constituted as of the effective commencement 
date of said period. The certified statement 
shall be in the form set forth in Appendix C. 

(c) The certified statement should be in 
agreement with the institution's financial 
record and shall reflect only expenditures 


‘If the contract is with a nonprofit organization 
other than an educational institution or a research 
foundation established by an educational intitution, 
this article should be revised to provide that the 
commercial cost principles (FAR 31.2) will be used 
in determining actual cost. 

*In those cases in which there is no proportionate 
sharing of costs, DOE's “share” will be 100 percent. 
With respect to any period in which proportionate 
cost sharing is applicable to Article A-IIL, it is 
understood that Government cost for that specified 
period will equal the stipulated percent of the sum 
of costs incurred by the Contractor during the stated 
period for items under A-II(a) of Appendix A, not 
shown in Appendix A of the contract for the 
pertinent period. The costs for the pertinent period 
shall be consistent with the principles of OMB 
Circular A-21 and FAR 1-15.3 as constituted on the 
effective commencement date of said period. The 
certified statement shall be in the form forth in 
Appendix C. 


actually made during the period covered, 
including transfers from inventory. It shall 
not include commitments as a part of such 
expenditures for goods or services on order 
but not received or those received but not 
paid for, unless the Contractor is operating 
under an established and consistently 
a system of actual accounting. If this is 

the case, the certified statement shall be so 
footnoted. A combination of accrual and’cash 
accounting for cost accumulation and 
reporting purposes shall not be used. The 
newal proposal budget should be footnoted to 
show the estimated amount of outstanding 
commitments for property at the end of the 
current period. The certified statement 
contains a space in office should be inserted 
the actual amount of outstanding 
commitments for property at the end of the 
period covered by the statement. This 
commitment amount is for information only 
and is not a part of the expenditure 
calculation. The Contractor understands that 
DOE expects to rely on this certified 
statement for determining the Government 
cost for the period. With respect to any 
period in which proportionate cost sharing is 
applicable, the support costs for the pertinent 
period will be determined by applying the 
percentage figure included in Article A-IlI for 
the pertinent period to the certified cost of 
items included under Article A-I{a) incurred 
during the pertinent period. All charges to 
DOE shall be subject to the approval 
requirements of this contract. The Contractor 
is expected to maintain auditable records and 
contemplated by Article B-II{c) to 
substantiate the cost incurred for items under 
Article A-II{a) and to show the extent of the 
Contractor's contribution of the items listed 
under Article A-II(b)(i). 


Article B-XXX—Aditional Approvals 


In addition to such approvals as are 
specifically required by other provisions of 
this contract, the Contractor shall obtain 
DOE's approval for: 

(a) A change of the principal investigator, 
co-investigator, or other key people as might 
be named in this contract or continuation of 
the research work for any one period in 
excess of 3 months without direction by an 
approved principal investigator. The principal 
investigator may increase or decrease the 
amount of effort which he devotes to the 
project without obtaining DOE approval; 
however, a representative of the institution 
shall consult with the appropriate DOE 
Headquarters program representative if the 
principal investigator plans to, or becomes 
aware that he will devote substantially less 
effort to the work than anticipated in Article 
A-1. The purpose of such consultation will be 
to determine what effect, if any, the 
anticipated change will have on the research 
work and what modification to the contract, 
if any, may be appropriate. 

(b) No change in the phenomenon or 
phenomena under study, i.e., broad category 
of the research under the contract, shall be 
made without the specific written approve of 
the Contracting Officer. Ordinarily, such 
changes, if approved by the Contracting 
Office, will be accomplished through a new 
contract or mutually agreed to modification. 
The Contractor may change the specific 
objectives in the research work described in 
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the contract, provided it gives the Contracting 
Officer prompt notification of such changes, 
and the Contractor may continue to follow 
the new objectives while DOE determines 
whether it wishes to continue the program 
under the changed approach. Significant 
changes in methods or procedures employed 
in performing the research should be reported 
in the first technical program report issued 
subsequent to the changes. 

(c) Prior approval is required. Acquisition 
of an item of equipment not itemized in 
Appendix A, the cost of which is $1,00 or 
more. Approval is not required if the 
equipment is merely a different model of an 
item listed in Appendix A. (If plant and 
capital equipment funds are provided for the 
acquisition of equipment with title to be 
vested in the Government, the total cost of 
such equipment shall not exeed the amount 
provided for such equipment unless prior - 
DOE approval has been obtained.) 

(d) Prior approval is required. Purcahse any 
general-purpose equipment, such as office 
furniture, air conditioning, automatic data 
processing equipment, etc., not specifically 
provided for in Appendix A. 

(e) Incurring costs for items set forth in 
Article A-11{a), during the pertinent contract 
period stated in Appendix A, in excess of 110 
percent of the total estimated cost specified 
in Article A-IIL Charges to DOE for any such 
costs incurred with the approval of DOE shall 
also be subject to the limitations of Article 
A-IIL 

(f) Any proposed foreign travel (see Article 

XXII). 


(g) Prior approval is required. Expenditures 
for domestic travel if such expenditures 
exceed the amount shown in Article A-II(a) 
for such travel by $500 or by 25 percent, 
whichever is greater. 

(h) Acquisition of excess personal property. 
Article B-XXXI—Reserved 


Article B-XXXIi—Clear Air and Water 


Insert the clause in FAR 52-223-2 under the 
conditions set forth therein. 
Article R-XXXIII—Affirmative Action for 
Handicapped Workers 

Insert the clause set forth in FAR 52.222-36 
under the conditions set forth in the section. 
Article B-XXXIV—Security 

Insert the clause in 952.204—1 under the 
conditions set forth therein. 
Article R-XXXV—Classification 

Insert the clause in 952.204—2 under the 
conditions set forth therein. 
Article B-XXXVi—Preference for U.S. Flag 
Air Carriers 

Insert the clause in FAR 52.247-63 under 
the conditions set forth in FAR 47.4 
Article B-XXXVII—Preservation of 
Individual Occupational Radiation Exposure 
Records 

Insert the clause set forth in 952.223-75 
where appropriate. 





Article B-XXXVII Preference for Privately 
Owned U.S. Flag Commercial Vessels 


Insert the clause in FAR 1-19.108-2 under 
the conditions set forth therein. 


Appendix C 
1. Name and address of Contractor: 


2. Contractor number: 

3. Beginning and ending date of pertinent 
contract period: 

4. Costs incurred during the pertinent 
contract period. (List only those costs which 
are to be reimbursed by DOE or 
proportionately shared by the parties in 
accordance with Article A-II{a) and Article 
A-lIL.) 


Cost Categories ' 





b. “Equipment (List separately in the cost of each | 
piece the equipment separately listed in Appen- | 
Ga A to the agreement or for which seperate | 
approval was obtained from DOE.) ............-.......0-0-+} 

c. Travel (Show amounts for both foreign aa 
domestic. if none, state none.) 


e. Total direct expenditures 
f. indirect charges (Indicate percent and penne 
tures to which percent is applied.) ....................-... $ 


'The listing of a should be consistent with the 
itemization in Appendix A. 


5. Total costs for items under Article A- 
II(a) for pertinent period: $—————_ 

6. Government costs for the pertient period 
set forth in Appendix A, as defined in Article 
B-XXIX, chargeable to DOE for the pertient 
period (percent of total costs using percent 
for pertient period of: $———————_ 

7. Cumulative Government cost 
(Government cost under this statement plus 
Government costs for previous periods 
Se 

8. Accumulated Government ceiling in 
Article Il $—————_—__ 

9. The difference between lines 7 and 8 
eee 

10. Provide information regarding 
contributions by the Contractor of items in 
Article A-II(b) of Appendix A during 
pertinent period. State the extent of the 
Contractor's actual contribution, the measure 
of such contributions should be in the same 
terms as the Contractor's commitment under 
Article A-11(b), e.q., time, dollar, etc. 
Siasee 


11. Actual outstanding commitments for 
property at the end of the period covered by 
this statement $—__ 

I hereby certify that this report is true and 
correct to the best of my knowledge and 
belief and that the costs listed herein were 
incurred in connection with the performance 
of the research provided for under this 
contract and in accordane with the terms and 
conditions set forth therein. 


(Name and Title of an Authorized 
Representative) 


(Signature) 
(Date) 


Subpart 917.72—Resolution of 
Measurement Differences Concerning 
Sources and Special Nuclear Material 
Transfers 


917.7200 Scope of subpart. 

This subpart describes principles 
regarding the resolution of measurement 
differences which should be used as 
guides in the preparation of contracts or 
other agreements by DOE in which 
monetary payments or credits depend 
on quantity and quality of source and 
special nuclear material. 


917.7201 Contract, lease, or agreement. 

(a) Every Such contract, lease or 
agreement should contain: 

(1) A description of the material to be 
transferred; 

(2) A provision specifying the method 
by which the quantity and quality are to 
be measured and reported; 

(3) A provision specifying the 
procedures to be used in resolving any 
differences arising as a result of such 
measurements; : 

(4) A provision providing for the use 
of an umpire to settle unresolved 
differences in the analytical samples; 
and 

(5) A provision specifying in detail 
which party shall bear the costs of 
resolving a difference and what 
constitutes such costs. 

(b) The provisions providing the 
resolution of measurement differences 
must be such that resolution is always 
accomplished while at the same time 
mininizing any advantage one party 
might have over the other. 


Subpart 917.73—Contracts and 
Subcontracts Utilizing Special Nuclear 
Material 


$17.7300 Scope of subpart. 

This subpart set forth policies for 
furnishing special nuclear material, for 
fabricating end items using special 
nuclear material, and for conversion or 
scrap recovery of special nuclear 
material. 


917.7301 Definition. 

For purpose of this subpart, special 
nuclear material means “uranium 
enriched in the isotope U233, U235 and 
plutonium other than PU238.” 


917.7302 Policies. 

(a) Special nuclear material will be 
furnished by DOE for fixed-price 
contracts and subcontracts, at any tier, 
which call for the production of special 
nuclear products, including fabrication 
and conversion, for Government use. 
(The contractor or subcontractor must 
have the appropriate license or licenses 
to receive the special nuclear material. 
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The Nuclear Regulatory Commission is 
the licensing agency.) 

(b) Contracts and subcontracts for 
fabrication of end items using special 
nulear material generally shall be of the 
fixed-price type. Cost-type contracts or 
subcontracts for fabrication shall be 
used only with the approval of the Head 
of the Contracting Activity, and this 
approval authority shall not be 
redelegated. 

(c) Contracts and subcontracts for 
conversion of scrap recovery of special 
nuclear material shall be of a fixed-price 
type, except as otherwise approved by 
the Head of the Contracting Activity. 


Subpart 917.74—Program Opportunity 
Notices for Commercial 
Demonstrations 


917.7400 Scope of subpart. 


(a) This subpart establishes 
procedures for the submission, 
evaluation, and selection for award or 
support of proposals offered in response 
to program opportunity notices (PONs) 
issued by DOE to accelerate the 
demonstration of the technical 
feasibility and commercial application 
of all potentially beneficial nonuclear 
energy sources and utilization 
technologies. 

(b) As a result of a PON, a 
procurement contract, grant or 
cooperative agreement may be entered 
into. If the intended relationship is 
expected to be a procurement contract 
917.75 shall be followed. If the intended 
relationship is expected to be a financial 
assistance instrument the DOE 
Assistance Regulations (DOE-AR) shall 
be followed. Specifically, DOE-AR 
600.234 (10 CFR 600.234) will apply if the 
intended relationship is expected to be a 
cooperative agreement. In any event, 
any public notice, solicitation, or request 
for applications or proposals should 
indicate whether the intended 
relationship will be one procurement or 
assistance and state the applicable 
DEAR will govern if a procurement 
contract is entered into and that the 
DOE-AR will govern if a financial 
assistance instrument is utilized. 


917.7401 Applicability. 


This subpart applies to 
demonstrations performed by 
individuals, educational institutions, 
other commercial or industrial 
organizations, or other private entities, 
or by public entities, including State and 
local governments, but not other Federal 
agencies. For purposes of this subpart, 
commercial demonstration projects 
include demonstrating technological 
advances and field demonstrations of 
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new methods and procedures; and 
demonstrations of new methods and 
procedures, and demonstration of 
prototype commercial applications for 
the exploration, development, 
production, transportation, conversion, 
and utilization of non-nuclear energy 
resources. 


917.7402 Policy. 


917.7402-1 General 


(a) It is DOE’s intent to encourage the 
submission of proposals td accelerate 
the demonstration of the technical, 
operational, economic, and commercial 
feasibility and environmental 
acceptability of particular energy 
technologies, systems, subsystems, and 
components. Program opportunity 
notices will be used to provide 
information concerning scientific and 
technological areas encompassed by 
DOE’s programs. DOE shall, from time 
to time, issue program opportunity 
notices for proposals for demonstrations 
of various forms of non-nuclear energy 
and technology utilization. 

(b) Synopsis of the notice shall be 
published in the Commerce Business 
Daily prior to or concurrent with release. 
In addition, the notice shall be 
circulated directly to potentially 
interested individuals, private and 
public entities (excluding Federal 
agencies) and associations thereof to the 
maximum extent feasible. Special 
attention in this regard should be given 
to small business concerns and socially 
and economically disadvantaged 
concerns to insure that they are given 
every Opportunity to participate in such 
procurements. Consideration should be 
given to distributing the announcement 
to all eligible entities which, during the 
preceding two years, have expressed an 
interest in participating in, or entering 
into arrangements for, commercial 


demonstration in the particular energy 
field. 


917.7402-2 Determination to use and 
approval of content. 


(a) Determination to use. 

(1) Before the PON is selected as the 
appropriate solicitation procedure the 
head of the contracting office expected 
to issue the notice will be consulted to 
assure that the PON is the appropriate 
solicitation method. A written program 
determination shall be made to show 
that the conditions in 917.7402-3 exist to 
support the conclusion that the use of 
the PON procedure is both necessary 
and appropriate. The determination 
must not be merely conclusive but shall 
be supported by specific facts and 
explanations. 


a 


(2) The Senior Program Official or 
designee may approve the 
determination. 

(3) The approval determination shall 
accompany the PON file through the 
preparation, concurrence, approval, and 
issuance phases. 

(b) Approval of content. 

(1) When the dollar amounts are less 
than SEB level, a PON may be 
originated at whatever level is 
consistent with the program objectives 
established by the Senior Program 
Official. 

(2) When a source evaluation board is 
not required, notices may be approved 
by the Senior Program Official or 
designee after prior concurrence by 
Counsel. 

(3) When an SEB is required, notices 
shall be reviewed and approved by the 
SEB after prior concurrence by Counsel, 
and the Senior Program Official or 
designee. 

(4) All PONs shall be issued by the 
cognizant Head of the Contracting 
Activity or designee. 


917.7402-3 Federal support criteria. 


In determining the appropriateness of 
DOE involvement through the PON 
mechanism in any particular area of 
demonstration activity, consideration 
shall be given to the extent to which the 
proposed undertaking meets Federal 
support criteria including, but not 
limited to , the following: 

(a) The urgency of public need for the 
potential results of the research, 
development, or demonstration effort is 
high, and is unlikely that similar results 
would be achieved in a timely manner in 
the absence of federal assistance; 

(b) The potential opportunities for 
non-Federal interest to recapture the 
investment in the undertaking through 
the normal commercial utilization of 
proprietary knowledge appear 
inadequate to encourage timely results; 

(c) The extent of the problems treated 
and the objectives sought by the 
undertaking are national or widespread 
in their significance; 

(d) The opportunities to induce non- 
Federal support of the undertaking 
through regulatory actions, end-use 
controls, tax and price incentives, public 
educations, or other alternatives to 
direct Federal financial assistance are 
limited; 

(e) The degree of risk of loss of 
investment inherent in the research is 
high, and the availability of risk capital 
to the non-Federal entities which might 
otherwise engage in the field of the 
research is inadequate for the timely 
development of the technology; 

(f) The research, development, and 
application objectives anticipated by the 


activities or facilities proposed, support 
national interest or objectives; 

(g) The economic, environmental, and 
societal significance which a successful 
demonstration may have for the national 
fuels and energy system; and 

(h) The availability of non-Federal 
participants to construct and operate the 
facilities or perform the activities 
associated with the proposal and to 
contribute to the financing of the 
proposal. 


917.7402-4 information to be included in 
program opportunity notices. 

Each program opportunity notice shall 
include: 

(a) The goal of the intended 
demonstration effort; 

(b) A time schedule for submission of, 
and action on, proposals: 

(c) Evaluation criteria, including and 
indication, when determined practicable 
to do so, of the approximate cost and 
time duration contemplated for 
individual projects resulting form the 
notice; 

(d) Program policy factors. 

(e).An indication that additional 
information, consistent with the overall 
concepts and approaches developed in 
the proposal, may be required regarding 
the statement of work and the proposed 
budget (e.g., a notice that a detailed cost 
breakdown may be required from the 
proposers being considered); 

(f) Such other information, terms, or 
conditions that shall apply to the 
particular program opportunity notices; 

(g) A place for a manner of 
submission; and 

(h) A late proposal provision (see FAR 
15.412). 


917.7402-5 information to be provided in 
proposals offered pursuant to program 
opportunity notices. 

(a) Name and address of the 
entity(ies) submitting the proposals; 

(b) Date of preparation of submission; 

(c) Type of entity(ies) (public, 
including State and local governments, 
and private, including profit and 
nonprofit organizations and educational 
institutions); 

(d) Representations and certifications 
as specified in the notice; and 

(e) Concise title and abstract of the 
proposed demonstration project for 
which assistance or participation is 
being sought. 

(f) An outline and discussion of the 
proposed demonstration which shall, if 
applicable and to the extent possible, 
specifically address and reference the 
evaluation criteria and include: 

(1) Specification of the technology; 





(2) Proposed statement of work to be 
performed; 

(3) Description of prior operation 
experience with the technology; 

(4) Preliminary design of the 
demonstration plant; 

(5) Time tables containing proposed 
construction or fabrication and 
installation and operation plans; 

(6) Budget-type estimates of 
construction or fabrication and 
operation costs; 

(7) Description and proof of title to 
land for proposed site, natural 
resources, electricity and water supply, 
and logistical information related to 
access to raw materials to construct and 
operate the plant and dispose of salable 
products from the plant; 

(8) Assessment of the environmental 
impact of the proposed plant and plans 
for disposal of wastes resulting from the 
operation of the plant; 

(9) Plans for continued use of the 
technology if the demonstration is 
successful; 

(10) Plans for continued use of the 
plant if the demonstration is successful; 

(11) Plans for dismantling of the plant 
if the demonstration is unsuccessful or 
otherwise abandoned; 

(12) Form and amount of assistance of 
participation being sought; 

(13) Form and amount of funding, or 
other contribution to be provided by the 
proposer, including proposed disposition 
of revenues generated; and, 

(14) The extent to which the proposed 
expenditures would constitute 
permanent (nonseverable) improvement 
to property now owned by the 
Government; and proposed plans for the 
disposal (through acquisition by the 
offeror or otherwise) of any such 
improvements. 

The information called for under this 
section relates primarily to a 
demonstration project involving the 
construction and operation of a “plant.” 
In instances where the proposed project 
concerns a demonstration that does not 
involve a plant (for example, the 
demonstration of a process, apparatus, 
or device), the program opportunity 
notice shall state what additional 
information is to be submitted with the 
proposal; 

(g) Names of key personnel to be 
involved, brief biographical information, 
including relevant experience; 

(h) A current financial statement; 

(i) The period for which proposal is 
valid; 

(j) Names and telephone numbers of 
proposer’s primary business and 
technical personnel whom DOE may 
content during evaluation or negotiation; 

(k) Each proposal containing technical 
data or proprietary or business 


confidential information, which the 
proposer intends to be used by DOE for 
evaluation purposes only, should be 
marked on the cover sheet with the 
legend prescribed in 927.403-3(d); and 

(1) Signature and title of official of the 
proposing organization authorized to 
contractually obligate such organization. 


917.7403 Assistance and participation. 


917.7403-1 Forms of assistance and 
participation. 

(a) In providing for demonstration 
DOE may utilize various forms of 
Federal assistance and participation. 
These include but are not limited to: 

(1) Contracts; 

(2) Grants; 

(3) Loans; 

(4) Incentives, including financial 
awards, to individual inventors; 

(5) Joint Federal-industry 
demonstration corporation; 

(6) Federal purchase(s) or guaranteed 
price of the products of the 
demonstration project; and 

(7) Cooperative agreements. 

(b) As a result of a PON a 
procurement contract, grant or 
cooperative agreement may be entered 
into. If the intended relationship is 
expected to be a procurement contract, 
section 917.74 shall be followed. If the 
intended relationship is expected to be a 
financial assistance instrument, the DOE 
Assistance Regulations (DOE-AR) shall 
be followed. Specifically, DOE-AR 
600.233 (10 CFR 600.233) will apply if the 
intended relationship is expected to be a 
cooperative agreement. In any event, 
any pubic notice, solicitation or request 
for applications or proposals should 
indicate whether the intended 
relationship will be one of procurement 
or assistance and state that the 
applicable DEAR will govern if a 
procurement contract is entered into and 
that the DOE-AR will govern if a 
financial assistance instrument is 
utilized. 


917.7403-2 Cost participation. 

The provisions of DOE's cost 
participation policies contained in 
Subpart 917.70 shall apply, as 
applicable, to proposals hereunder. 


917.7404 Method and criteria for 
evaluation and selection. 

(a) General policy. 

(1) Information contained in proposals 
offered in response to PONs shall be 
handled in accordance with the policies 
and procedures set forth in 927.402-3(d) 
pertaining to the marking and handling 
of proprietary data. 

(2) Late proposals, modifications of 
proposals, and withdrawals of proposals 
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shall be handled in accordance with 
FAR 15.412. 

(b) Selection. 

(1) When the aggregate of expected 
award values, plus costs shared by the 
contractor and/or other parties, together 
with later phases of the same project, is 
expected to meet the SEB dollar 
threshold, comprehensive evaluation 
shall be conducted by a specially 
constituted board which shall follow 
procedures and documentation 
requirements of the SEB handbook 
modified as appropriate to conform the 
solicitation process as set forth herein. 

(2) When the aggregate of expected 
award values, plus costs shared by the 
contractor and/or other parties, together 
with the later phases of the same project 
is not expected to meet the SEB dollar 
threshold, proposals submitted in 
response to a PON will be evaluated by 
a panel which shall be appointed by the 
cognizant program office. The panel 
should utilized any of the procedures 
and documentation requirements of the 
SEB Handbook (as modified as 
appropriate to conform to the 
solicitation process as set forth herein) 
whenever necessary to ensure the 
impartial, equitable and thorough 
evaluation of each proposal. The panel 
will be composed of program office and 
other personnel, including 
representative of Procurement and 
Counsel and, as deemed appropriate by 
the appointing official, supplemented by 
Personnel from other Government 
agencies. Personnel from DOE prime 
management or operating contractors 
may be used as advisors to the panel 
when their services are necessary and 
available as long as the approvals and 
procedures in 924.70 and 915.613(f) are 
followed. 

(c) Evaluation criteria. The evaluation 
criteria shall be specified in the notice 
along with a narrative description of 
their relative importance. The criteria 
below, to the extent applicable, as well 
as any additional criteria stated in the 
program opportunity notice, shall be 
considered: 

(1) The overall technical feasibility of 
the proposed effort; 

(2) The contribution which the 
proposed effort is expected to make to 
DOE in carrying out its program 
responsibilities, including, but not 
limited to, solving energy extraction and 
storage, transportation, conversion, 
waste utilization, and conservation 
problems; 

(3) The capabilities, related 
experience, facilities, instrumentation, 
or techniques which the proposer 
possesses and offers, and which are 
considered to be integral factors for 
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achieving the objective(s) of the 
proposal; 

(4) The qualifications, capabilities, 
experience, and availability of the 
proposed key personnel; 

(5) The ability of the proposer to 
furnish necessary financial support; 

(6) Project and financial plans for 
management of the activities including 
the adequacy of pfoposed arrangements 
among all participants; 

(7) Plans for involvement of the small 
business community; 

(8) Cost realism and probable cost to 
the government. 

(d) Program policy factors. Program 
policy factors are those factors which, 
while not appropriate indicators of a 
proposal's individual merit (e.g., 
technical excellence, proposer’s ability, 
cost, etc.), are relevant and essential to 
the process of choosing which of the 
proposals received will, taken together, 
best achieve the program objectives. All 
such factors shall be predetermined and 
specified in the notice so as to notify 
proposers that factors which are 
essentially beyond their control will 
affect the selection process. The 
following are examples of possible 
program policy factors: 

(1) It is desirable, because of the 
nature of the energy source, the type of 
projects envisioned, or limitations of 
past efforts, to select for award or 
support a group of demonstration 
projects with a broad or specific 
geographic distribution; 

(2) It is desirable to select for award 
or support (for reasons that must be 
stated) projects from diverse types and 
sizes of proposing organizations; 

(3) It is desirable to select for award 
or support a group of projects which 
represents a diversity of methods, 
approaches, applications, or kinds of 
work; and 

(4) It is desirable, due to the nature of 
certain projects or proposing 
organizations, to select for award or 
support duplicative or complementary 
efforts or projects. 

(e) Selection official. The selection 
official will be as provided in 917.613. 

(f) Preliminary review. 

(1) Prior to making a comprehensive 
evaluation of a proposal, the SEB, or the 
receiving office when an SEB is not 
required, shall determine that it: 

(i) Contains sufficient technical, cost, 
and other required information to enable 
comprehensive evaluation; and 

(ii) Has been signed by a responsible 
official of the proposing organization or 
a person authorized to obligate such 
organization. 

(2) If the proposal does not meet these 
requirements, a comprehensive 
evaluation shall not be made. In such a 


case, prompt reply shall be sent to the 
proposer, indicating the reason(s) for its 
not being selected for award or support 
under the PON. 

(g) Comprehensive evaluation. The 
basic task in the evaluation and 
selection of proposals for award or 
support is to assess their relative merit 
in order to determine which of them 
offers the greatest likelihood for 
achievement of the program objectives 
stated in the notice, considering 
technical quality, ability of the proposer, 
estimated cost, and other relevant 
factors. Proposals which survive 
preliminary review shall be evaluated 
by an SEB or panel, as applicable, in 
accordance with the criteria stated in 
the notice. The Source Selection Official 
will select proposals for support or 
award from the findings established by 
the SEB or panel, as applicable. In this 
latter process, the selection official will 
take into account the relevant program 
policy factors in order to determine the 
mix of proposed projects which will best 
further specific program goals. All 
findings and selections are to be 
documented, signed, and maintained to 
provide an adequate record of the 
proceedings. 


917.7405 Award or support 

While only those proposals which 
further the needs of the program as 
specified in the notice will be 
considered for award or support, DOE 
may accept for award or support all, 
none, or any number or part of the 
proposals submitted. 


917.7406 Unsolicited proposals for 
commercial demonstrations. See 917.504- 
72. 


917.7407 Optional two-step method. 

Where a large number of proposals 
are anticipated, proposals may be 
limited to technical considerations with 
cost proposals subsequently requested 
from those proposers whose technical 
proposals are evaluated as technically 
acceptable. 


Subpart 917.75—Program Research 
and Development Announcements 


917.7500 Scope of subpart. 

(a) This subpart establishes 
procedures for the submission, 
evaluation, and selection for award or 
support of proposals offered in response 
to specific program research and 
development announcements (PRDAs) 
issued by DOE to conduct research, 
development, and related activities in 
the energy field. 

(b) As a result of a PRDA, a 
procurement contract, grant or 
cooperative agreement may be entered 


43831 


into. If the intended relationship is 
expected to be a financial assistance 
instrument the DOE Assistance 
Regulations (DOE-AR) shall be 


‘ followed. Specifically, DOE-AR 600.234 


(10 CFR 600.234) will apply if the 
intended relationship is expected to be a 
cooperative agreement. In any event, 
any public notice, solicitation, or request 
for applications or proposals should 
indicate whether the intended 
relationship will be one of procurement 
or assistance and state the applicable 
DEAR will govern if a procurement 
contract is entered into and that the 
DOE-AR will govern if a financial 
assistance instrument is utilized. 


917.7501 Applicability. 


This subpart may be applied to 
arrangements by DOE to conduct, or 
participate in joint or cooperative 
projects for research, development, and 
related activities with individuals, 
private entities (including educational 
institutions, not-for-profit or nonprofit 
organizations, and commercial or 
industrial organizations), or public 
entities (including State and local 
governments, but not Federal agencies), 
provided, however, that the conditions 
set forth in 917.7502-1(c) exist. 


917.7502 Policy and prerequisites. 


917.7502-1 General. 

(a) PRDAs are used to provide 
potential proposers with information 
concerning DOE's interest in entering 
into arrangements for research, 


~ development, and related projects in 


specified areas of interest. It is DOE’s 
intent to solicit the submission of ideas 
which will serve as a basis for research, 
development, and related activities in 
the energy field. Furthermore, it is DOE's 
desire to encourage the involvement of 
small business concerns and small 
business concerns owned and controlled 
by socially and economically 
disadvantaged individuals in research 
and development undertaken pursuant 
to PRDAs. 

(b) This mechanism is not to replace 
existing procurement procedures where 
a requirement can be sufficiently 
defined for solicitation under standard 
advertised or negotiated procurement 
procedures. Similarly, it is not to inhabit 
or curtail the submission of unsolicited 
proposals. However, a proposal which is 
submitted as though it were unsolicited 
but is in fact germane to an existing 
PRDA will be treated as though 
submitted in response to the 
announcement or returned without 
action to the proposer, at the proposer’s 
option. Further, this mechanism is not to 
be used in a competitive situation where 





it is appropriate to negotiate a study 
contract to obtain analysis and 
recommendations to be incorporated in 
the subsequent issuance of a request for 
proposals. 

(c) The PRDA is to be used only 
where: 

(1) Research and development is 
required within broadly defined areas of 
interest to support program goals but it 
is difficult, if not impossible, to describe 
in any reasonable degree of detail the 
nature of the work contemplated 
because of: 

(i) The multiplicity of possible 
approaches, within the current state of 
the art, available for solving the 
problems; 

(ii) The desirability of involving a 
broad spectrum or organizations in 
seeking out solutions to the problems 
posed; 

(iii) the expectation that many 
individual proposers will have unique 
qualifications or specialized capabilities 
which will enable them to perform 
portions of the research or development 
program (without necessarily possessing 
the qualifications to perform the entire 
program) so that the overall support 
may be broken into segments which 
cannot be ascertained in advance; and 

(iv) The desirability of fostering new 
and creative solutions; 

(2) Consistent with (c)(1) above, it is 
anticipated that choices will have to be 
made among dissimilar concepts, ideas, 
or approaches; and 

(3) It is determined that a broad range 
of organizations exist that would be 
capable of contributing towards the 
overall reseach and development goals 
identified in (c)(1) above. 

(d) The announcement will be 
synopsized in the Commerce Business 
Daily prior to release. In addition, the 
announcement shall be circulated 
directly to interested individuals, private 
and public entities (excluding Federal 
agencies), and associations thereof to 
the maximum extent feasible. 


917.7502-2 Determination to use and 
approval of content. 

(a) Determination of use. 

(i) Before the PRDA is selected by the 
program office as the appropriate 
solicitation procedure they shall consult 
with the head of the contracting office 
expected to issue the announcement to 
assure that the PRDA is the appropriate 
solicitatien method. A written program 
determination shail be made to show 
that the conditions in section 917.7502- 
1{c) exist to support the conclusion that 
use of the PRDA procedure is both 
necessary and appropriate. The 
determination must not be merely 


conclusory by shall be supported by 
specific facts and explanations. 

(2) [Reserved] 

(3) The approved determination shall 
accompany the PRDA file through the 
preparation, concurrence, approval, and 
issuance phases. 

(b) Approval and content. 

(1) A PRDA may be originated at 
whatever level is consistent with the 
program objectives established by the 
Senior Program Official. 

(2) The PRDA content may be 
approved by the Senior Program Official 
or designee after prior concurrence by 
Counsel. 

(3) All PRDAs will be issued by the 
cognizant Head of the Contracting 
Activity or designee. 


$17. 7502-3 Information to be included. 


Each PRDA shall include: 

(a) A summary of the area(s) of 
program interest, expanded as 
appropriate, to include problems and 
objectives; 

(b) A time schedule for submission of, 
and action on, proposals; 

(c) Information to be provided in the 
proposals; 

(d) Evaluation criteria; 

(e) Program policy factors; 

(f) Other information, terms and 
conditions which shall apply to the 
particular PRDA; 

(g) Place for, and manner of, 
submission; 

(h) A unique number for identification 
purposes; 

(i) A statement notifying potential 
proposers that an announcement does 
not commit DOE to pay any proposal 
preparation costs and that DOE reserves 
that right to select for award or support 
any, all, or none of the proposals 
received in response to an 
announcement, and 

{j) A late proposal provision (see FAR 
15.412). 


917.7502-4 
proposals. 
(a) All proposals should be specific, 
concise, and include, as appropriate, the 

following information set forth below: 

(1) Name and address of the 
entity(ies) submitting the proposal; 

(2) Date of proposal submission; 

(3) Identification of the PRDA (by 
number and title) to which the proposal 
responds; 

(4) Type entity(ies) submitting the 
proposal, whether public (including 
State and local governments), or private 
(including profit and nonprofit 
organizations and educational 
institutions); 

(5) Concise title and abstract of the 
proposed project or effort; 


Information to be provided in 
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(6) An outline and narrative of the 
proposed effort which shall specifically 
address and reference the evaluation 
criteria and, to the extent possible, 
include: 

(i) Objectives of the proposed effort; 

(ii) Detailed plan of approach 
(procedures, concepts, limitations, 
timetables of key milestones, and 
expected accomplishments or research 
results); 

(iii) Internal management controls 
applicable to conduct of the work; 

(iv) Scope and methods of 
management support; 

(v) Details concerning previous or 
ongoing work preformed in the 
category(ies) of research proposed, or in 
related fields; 

(vi) Form and amount of funding, or 
other contribution, if any, to be provided 
by the proposer; 

(vii) Location where the work will be 
performed; ‘ 

(viii) Cost schedule detailing 
estimated costs for manpower and other 
resources (GSA Optional Form 60, or 
equivalent); and 

(xi) Projected date of completion of 
the proposed effort; 

(7) Resumes of key personnel to be 
involved which include a description of 
relevant experience and associated 
dates; 

(8) A current financial statement; 

(9) Period for which the proposal is 
valid (if other than that stipulated in the 
announcement); 

(10) Names and telephone numbers of 
proposer'’s primary business and 
technical personnel whom DOE may 
contact during evaluation; and 

(11) Signature and title of an official of 
the proposing organization(s) authorized 
to obligate such organization(s). 

(b) Each proposal containing 
proprietary data or privileged business 
information which the proposer intends 
to be used by DOE for evaluation 
purposes only should be marked on the 
over sheet with the note prescribed in 
927.402-3(d). 

(c) If the proposer is a small business 
concern, it shall so certify in its 
proposal. Other representations, 
certifications and acknowledgements 
which may be required by law or 
regulation shall also be submitted as 
specified in the announcement. 


$17.7503 Cost participation. 


The provisions of DOE's cost 
participation policy in 917.70 shall apply 
as applicable to proposals submitted 
hereunder. 
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917.7504 Method and criteria for 
evaluation and selection. 

(a) General policy. 

(1) Information contained in proposals 
offered in response to PRDAs shall be 
handled in accordance with the policies 
and procedures set forth in 927.402-3(d) 
pertaining to the marking and handling 
of proprietary data and privileged 
business information. 

(2) Late proposals, modifications of 
proposals, and withdrawals of proposals 
shall be handled in accordance with 
FAR 15.412. 

(b) Selection panel. A panel appointed 
by the cognizant program office will 
evaluate proposals submitted in 
response to a PRDA. The panel will be 
composed of program office and other 
DOE personnel, including 
representatives from Procurement, 
Counsel, and, as deemed appropriate by 
the appointing official, supplemented by 
personnel from other Government 
agencies. The representative of Counsel 
will be an ex-office (nonvoting) member 
of the panel. Personnel from prime 
management or operating contractors 
may be used as advisors to the panel 
when their services are necessary and 
available as long as the approvals and 
procedures in subpart 924.703 are 
followed. 

(c) Evaluation criteria. The evaluation 
criteria shall be specified in the 
announcement along with a narrative 
description of their relative importance. 
The following items are illustrative of 
the elements which may be considered 
as evaluation criteria: 

(1) Overall technical feasibility of the 
proposed effort; 

(2) Adequacy and relevance of the 
proposed research plan, including 
validity tests as related to the proposed 
goals; 

(3) The capabilities, related 
experience, facilities, instrumentation, 
or techniques which the proposer 
possesses and offers, and which are 
considered to be integral factors for 
achieving the objective(s) of the 
proposal; , 

(4) The qualifications, capabilities, 
experience, and availability of the 
proposed key personnel; 

(5) The ability of the proposer to 
furnish necessary financial support; 

(6) Project and financial plans for 
management of the activities including 
the adequacy of proposed arrangements 
among all participants. 

(7) Plans for involvement of the small 
business community. 

(8) Cost realism and probable cost to 
the government. 

(d) Program policy factors. Program 
policy factors are those factors which, 
while not appropriate indicators of a 


proposal’s individual :nerit (e.g. 
technical excellence, proposer’s ability, 
cost, etc.) are relevant and essential to 
the process of choosing which of the 
proposals received will, taken together, 
best achieve the program objectives.’ All 
such factors shall be predetermined and 
specified in the notice so as to notify 
proposers that factors which are 
essentially beyond their control will 
affect the selection process. The 
following are examples of possible 
program policy factors: 

(1) It is desirable, because of the 
nature of the energy source, the type of 
projects envisioned, or limitations of 
past efforts, to select for award or 
support a group of projects with a broad 
or specific geographic distribution; 

(2) It is desirable to select for award 
or support (for reasons which must be 
stated) projects for diverse types and 
sizes of proposing organizations; 

(3) It is desirable to select for award 
or support a group of projects which 
represent a diversity of methods, 
approaches, applications, of kinds of 
work; and 

(4) It is desirable, due to the nature of 
certain projects or proposing 
organizations, to select for award or 
support duplicative or complementary 
efforts or projects. 

(e) Selection official. The selection 
official will be as provided in 915.612. 

(f} Preliminary review. 

(1) Prior to making a comprehensive 
evaluation of a proposal, the selection 
panel shall determine that it: 

(i) Contains sufficient technical, cost, 
and other required information to enable 
comprehensive evalution; and 

(ii) Has been signed by a responsible 
official of the proposing organization or 
a person authorized to obligate such 
organization. 

(2) If the proposal does not meet these 
requirements, a comprehensive 
evaluation shall not be made. In such 
case, a prompt reply shall be sent to the 
proposer, indicating the reason(s) for its 
not being selected for award or support 
under the PRDA. 

(g) Comprehensive evaluation. The 
basic task in the evaluation and 
selection of proposals for award or 
support is to assess their relative merit 
in order to determine which of them 
offer the greatest likelihood for 
achievement of the program objectives 
stated in the notice, considering 
technical quality, ability of the proposer, 
estimated cost, and other relevant 
factors. Proposals which service 
preliminary review shall be evaluated 
by the panel in accordance with the 
criteria stated in the notice. The Source 
Selection Official will select proposals 
for support or award from the findings 


established by the panel. In this latter 
process, the selection official will take 
into account the relevant program policy 
factors in order to determine the mix of 
proposed projects which will best 
further specific program goals. All 
findings and selections are to be 
documented, signed, and maintained to 
provide an adequate record of the 
proceedings, 


917.7505 Award or support. 


While only those proposals which 
best further the need of the program as 
specified in the announcement will be 
considerd for award or support, DOE 
may accept for award or support, all, 
none, or any number part of the 
proposals submitted. 


Subpart 917.76—Acquisition, Use, and 
Disposal of Reai Estate 


917.7600 Scope of subpart. 


This subpart addresses DOE policies 
and procedures to be applied in DOE 
cost-type contracts which include 
authorization to acquire, use, and 
dispose of real estate or interest therein 
for performance of a contract or 
contracts; and, DOE assumes liability 
for, or otherwise will pay, or may be 
expected to pay, for the acquired real 
estate as a reimbursable contract cost. 


917.7601 General. 


Ordinarily Government agencies are 
not directly concerned with the real 
estate management procedures for fixed 
price or cost-type contractors. However, 
special circumstances and situations 
arise under cost-type contracts when, in 
the performance of their contract or 
subcontract, the performer shall be 
required, or otherwise find it necessary, 
to acquire real estate or interests therein 
by: 

(a) Purchase, on DOE's behalf or in its 
own name, with title eventually vesting 
in the Government. 

(b) Lease, and DOE assumes liability 
for, or otherwise will pay for the 
obligation under the lease. 

(c) Acquisition of temporary interest 
through easement, license or permit and 
DOE funds the cost of the temporary 
interest. 


917.7602 Policy. 


It is the policy of the Department of 
Energy that when the real estate 
acquisitions described in 917.7601 are 
made, the following policies and 
procedures shall be applied to such 
acquisitions: 

(a) Real estate acquisitions shall be 
mission essential; effectively, 
economically, and efficiently managed 





and utilized; and disposed of promptly, 
when not needed; 

(b) Acquisitions shall be justified, 
with documentation which describes the 
need for the acquisitions, general 
requirements, cost, acquisition method 
to be used, site investigation reports, 
site recommended for selection, and 
property appraisal reports; and 

(c) Acquisition by lease, in addition to 
the requirements in paragraphs (a) and 
(b) of this section: 

(1} Shall not exceed a one-year term if 
funded by one-year appropriations. 

(2) May exceed a one-year term, when 
the lease is for special purpose space 
funded by no-year appropriations and 
approved by the Department. 

(3) Shall contain an appropriate 
cancellation clause which limits the 
Government's obligation to no more 
than the amount of rent to the earliest 
cancellation date plus a reasonable 
cancellation payment. 

(4) Shall be consistent with 
Government laws and regulations 
applicable to real estate management. 


917.7603 Application. 


(a) The Office of Project and Facilities 
Management is the Headquarters 
contact point for Departmental policies 
and procedures governing the 
acquisition, use, and disposal of the 
Department's real estate or interests 
therein. Real estate interests include 
purchases, leases, easements, permits 
and licenses. 

(b) It is the Contracting Officer's 
responsibility to coordinate with the 
Office of Project and Facilities 
Management when contractor real 
estate acquisitions meet the criteria set 
forth in 917.7601 of this subpart in order 
to assure that appropriate procedures 
are followed by the contractor. 

(c) The following clause at 952.217-1 
will be included in contracts or 
modifications where contractors 
acquisitions are expected to meet the 
criteria specified in 917.671 of this — 
subpart. 


917.7604 Competition. 

(a) General. It is incumbent upon the 
contracting officer to insure that genuine 
competition prevails and that adequate 
consideration flows to the Government 
whenever and however Government 
property is to be provided a contractor 
for contract performance. Willingness 
and ability to provide all resources 
necessary for contract performance 
shall be an important factor in 
evaluating competitive contractors. 

(b) Solicitation documents. 
Contracting officers shall make certain 
that solicitation documents: 


(1) Require prospective contractors to 
specify additional facilities and 
equipment which must be acquired for 
contract performance, the estimated cost 
of individual items, and whether 
acquisition of such property will be 
financed by the prospective contractor 
or whether the Government will be 
requested to provide the required items. 

(2) Explain whether it is the 
Government's intention to provide 
property, when it is known prior to 
solicitation that contract performance 
will require additional facilities or 
equipment. 

(3) Require prospective contractors to: 

(i) List items (including dollar value) 
of Government-owned property in their 
possession which they propose to use in 
performance of the prospective contract; 

(ii) Identify the contract or other 
instrument under which the property is 
accountable; and 

(iii) Present written permission to use 
such property in the performance of the 
prospective DOE contract from the 
Government contracting officer having 
cogizance of the property. 

(4) Include a statement that the user 
will assume all costs related to making 
the property available for use (e.g., 
transportation, installation, 
rehabilitation, modification, etc.) unless 
the Government is to assume such costs. 

(5) Include a statement which explains 
the consideration to be given 
Government property during evaluation 
of bids and proposals. This is to insure 
that all prospective bidders and offerors 
understand that Government property 
will be an important consideration in 
evaluating their bids and proposals. 


Subpart 917.77—Multiple Awards- 
Phased Procurements 


917.7701 Scope of subpart. 

Some projects lend themselves to the 
use of multiple phase parallel contract. 
The basic decision in regard to the use 
of multiple awards for phased 
procurements will be made by the 
program office based on technical, 
schedule, and cost considerations. In the 
first phase, more than one contractor 
may undertake a design effort. For the 
second and succeeding phases, one or 
more contractors may then be selected 
from the preceding phase's participants. 
Since there is an important selection 
decision to be made at the end of any 
phase, explicit evaluation and selection 
procedures will be made known to the 
contractor prior to competitive selection 
for succeeding phases. 


917.7702 RFP Provisions. 
Where multiple awards for phased 
procurements are contemplated, 
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requests for proposals (RFPs) for the 
initial phase should include: 

(a) Notice that the initial negotiated 
contract will be for Phase I only; 
however, the Government reserves the 
right to require a proposal(s) for 
additional phases of the project as 
defined in the provisions of the RFP. 

(b) If appropriate, notice that 
competition on subsequent phases will 
be restricted to the Phase I contractor(s). 

(c) Evaluation and qualification 
criteria should not ordinarily be 
restricted to Phase I consideration only, 
but rather should be designed to assure 
that selected offerors have the requisite 
technical, management and financial 
capacity to compete for and perform all 
phases. 

(d) A requirement that each contractor 
submit a proposal to perform 
subsequent phase. Instructions for 
proposal! submission and the evaluation 
criteria to be used in the selection of 
contractor(s) for subsequent phases will 
be provided to the Phase I contractors, 
by letter(s), as early as possible and at 
least 90 days prior to the date for 
submission of proposals. 

(e) A requirement of each Phase I, or 
subsequent phase, contractor to submit 
a comprehensive report covering actual 
and projected accomplishments under 
the present phase. This information will 
be used in addition to the proposal and 
the Government's assessment of 
contractor performance in the 
evaluation and selection process for 
subsequent phases. The report should, 
as a minimum address the technical, 
schedule, and cost aspects of the phase 
of work now under contract. 


917.7703 Evaluation. 


(a) The contracting officer or other 
source selection official as appropriate, 
shall establish an evaluation team 
sufficiently in advance of the Phase II 
proposal due date. The evaluation team 
shall consist of a chairman from the 
program office and representatives of 
procurement and other DOE 
programmatic or functional areas as 
appropriate. Counsel will be included as 
a non-voting advisory member of the 
evaluation team as deemed appropriate. 

(b) The evaluation team will develop 
the evaluation criteria and proposal 
instructions to be furnished to the 
contractors. The purpose of the 
evaluation is to select that or those 
companies which best satisfies the DOE 
requirements for successful completion 
of the project. The evaluation shall 
consider such factors as technical, price, 
programmatic and other requirements. 
The evaluation process shall be 
accomplished in an impartial, equitable, 
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comprehensive, and timely fashion to 
assure the selection of one or more 
organizations, which offer the best 
possibility for successful performance, 
cost and other factors considered. It is 
contemplated that the initial phase of 
multiphase parallel contracts awarded 
under these procedures will be 
performed in the same timeframe so that 
a single competitive evaluation and 
selection can be accomplished at one 
point in time. Accordingly, the contracts 
should contain provisions permitting the 
Government to synchronize contractor 
Phase I performances through 
acceleration or deceleration, as is 
appropriate, to achieve simultaneous 
completion of the Phase I activities by 
all firms under consideration. A 
thorough and detailed evaluation shall 
be completed so as to provide the basis 
on which the best selection can be 
made. 


PART 918—[ RESERVED] (AS IS FAR) 


PART 919—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 


919.000 Scope of part. 


Subpart 919.1—Terms and Size Standards 
919.102 Size standards. 


Subpart 919.2—Policies 
919.201 General policy. 


Subpart 919.3—[Reserved] (FAR is 
Determination of Status as a Small 
Business Concern) 


Subpart 919.4—[Reserved] (FAR is 
Cooperation With the Small Business 
Administration) 


Subpart 919.5—Set-Asides for Small 
Business 


919.501 General. 
919.503 Setting aside a class of acquisitions. 


Subpart 919.6—[Reserved] (FAR Is 
Certificates of Competency and 
Determinations of Eligibility) 


Subpart 919.7—Subcontracting With Small 
Business and Small Disadvantaged 
Business Concerns 


919.708 Solicitation provisions and contract 
clauses. 


Subpart 919.8—[Reserved) (FAR is 
Contracting With Small Business 
Administration (The 8(a) Program)) 
Subpart 919.9—[Reserved] (FAR is 
Contracting for Women- 
Owned Small Business) 


919.000 Scope of part. 


This part sets forth the policies for the 
utilization of small business and small 
disadvantaged business concerns in 
DOE acquisitions. The policies and 
procedures prescribed in FAR Part 19 


and this part apply to all DOE 
acquisitions. 


‘Subpart 919.1—Terms and Size 


Standards 


919.102 Size standards. 


All small business and small 
disadvantaged business specialists shall 
maintain a current copy of SBA’s size 
standards as set forth in 13 CFR Part 
1221. 


Subpart 919.2—Policies 


919.201 General Policy. 


(c) The Director, Office of Small and 
Disadvantaged Business Utilization 
(OSDBU), Headquarters, is responsible 
for the administration of the DOE small 
and small disadvantaged business 
programs. This includes responsibility 
for developing, implementing, executing, 
and managing these programs, providing 
advice on these programs, and 
representing DOE before other 
Government agencies on matters 
primarily affecting small and small 
disadvantaged businesses. 

Heads of Contracting Activities 
(HCAs) or designees shall appoint a 
small business/small disadvantaged 
business (SB/DB) specialist. 


Subpart 919.3—[Reserved] (FAR is 
Determination of Status as a Small 
Business Concern) 


Subpart 919.4—[Reserved] (FAR is 
Cooperation With the Small Business 
Administration) 


Subpart 919.5—Set-Asides for Small 
Business 


919.501 General. 


(c) The Department has established a 
comprehensive review and screening 
process for acquisitions over $10,000. 
The review is intended to enhance the 
prospect of participation by small 
business, small disadvantaged business, 
and labor surplus area concerns. (See 
953.4220). 


919.503 Setting aside a class of 
acquisitions. 

By agreement with SBA, DOE has 
established a class set-aside for 
construction acquisitions exceeding 
$10,000 through $3 million including new 
contruction and repair and alteration of 
structures. Lists of other class set-asides 
shall be maintained by all DOE 
contracting offices. These lists shall be 
updated at least annually. 


Subpart 919.6—{ Reserved] (FAR is 
Certificates of Competency and 
Determinations of Eligibility) 


Subpart 919.7—Subcontracting with 
Smail Business and Smali 
Disadvantaged Business Concerns 


919.708 Solicitation provisions and 
contract clauses. 

(b) When using the clause at FAR 
52.219-9, entitled “Small Business and 
Small Disadvantaged Business 
Subcontracting Plan” and the alteration 
specified at 952.219-9. 

(c) Advance approval of the 
Procurement Executive, Headquarters, 
or designee, is required prior to 
including any small and small 
disadvantaged business concerns 
incentive subcontracting provisions in 
any contract. 


Subpart 919.8—[Reserved] (FAR is 
Contracting with Small Business 
Administration (The 8(a) Program)) 


Subpart 919.9—[Reserved] (FAR is 


920.102 General policy. 
920.106 Records and reports. 
920.302 Contract clauses. 


920.102 General policy. 


Acquisitions shall be reviewed for 
potential labor surplus area set-aside 
consideration in accordance with 
953.4220. 


920.106 Records and reports. 

Records and reports shall be as 
required by “A Guide to Preparation of 
DOE Quarterly Procurement and 
Financial Assistance Reports.” 


920.302 Contract clauses. 


Neither the “Utilization of Labor 
Surplus Area Concerns” clause nor the 
“Labor Surplus Area Subcontracting 
Program” clause specified in FAR 20.302 
shall be used in DOE construction 
contracts. 


PART 921—[ RESERVED] (AS IS FAR) 


PART 922—LABOR 


Subpart 922.1—Basic Labor Policies 


922.103 Overtime. 
922.1034 Approvals. 
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Subpart 922.2—[Reserved] (FAR is Convict 
Labor) 


Subpart 922.3—[Reserved] (FAR is 
Contract Work Hours and Safety Standards 
Act) 


Subpart $22.4—Labor Standards for 
Contracts Involving Construction 
922.403-70 General. 

922.403-71 Noncoverage (Davis-Bacon and 
Copeland Act.) 

922.403-72 Administrative controls and 
criteria for applicatidn of the Davis- 
Bacon Act in operational or maintenance 
activities. 

922.403-73 Decisions and other guides in 
difficult areas. 

922.403-7301 General. 

922.403-7302 Specific examples. 

922.404 Wage determinations. 

922.404-2 Procedures for requesting 
determinations. 

922.404-70 Use and duration of wage 
determinations. 

922.405 Administration and enforcement. 

922.405-70 Responsibilities. 


Subpart 922.5—[ Reserved] (as is FAR) 


Subpart 922.6—Waish-Healey Public 

Contracts Act 

922.608-3 Responsibilities of Contracting 
Officers. 

922.6084 Award pending final 
determination. 

922.608-5 Award. 

922.608-6 Postaward. 


Subpart 922.7—[Reserved] (as is FAR) 
Subpart 922.8—Equal Employment 
Opportunity 


922.800 Scope of Subpart. 

922.802 General. 

922.803 Responsibilities. 

922.804 Affirmative action programs. 
922.804-1 Nonconstruction. 
922.804-2 Construction contracts. 
922.805 Procedures. 

922.807 Exemptions. 


Subpart 922.85—[Reserved] (FAR is 
Nondiscrimination Because of Age) 


Subpart 922.10—[Reserved] (FAR is 
Service Contract Act of 1965) 


Subpart 922.11—[Reserved] (FAR is 
Professional Employee Compensation) 
Subpart 922.12—[Reserved] (as is FAR) 


Subpart 922.13—[Reserved] (FAR is Special 
Disabled and Vietnam Era Veterans) 


Subpart 922.14—[Reserved] (FAR is 
Employment of the Handicapped) 


Subpart 922.1—Basic Labor Policies 
922.103 Overtime. 


922.103-4 Approvals. 

(d) Approvals. 

Where the cost to the Government 
may be affected, approval of hours of 
work in excess of the normal workweek 
is justified only in those instances and 
for those employees when it can be 


shown that overtime would provide 
needed and demonstrable impetus to the 
accomplishment of DOE objectives and 
that all other means of meeting these 
needs have been considered and found 
inadequate or not feasible. Accordingly, 
Heads of Procuring Activities shall: 

(1) Establish controls to prevent 
excess casual overtime and to assure 
that such overtime work is in the best 
interest of the Government. By casual 
overtime is meant (i) work in excess of 
the normal workweek (or in excess of an 
authorized extended workweek) which 
cannot be regularly scheduled in 
advance, or (ii) regularly scheduled 
work in excess of the normal workweek 
for a period of four consecutive weeks 
or less; and 

(2) Establish controls to assure that 
any use of any extended workweek 
schedule. is in the best interest of the 
Government. Extended workweek 
means a workweek regularly scheduled 
and established in excess of the normal 
workweek for a period in excess of four 
consecutive weeks. 


Subpart 922.2—[Reserved] (FAR is 
Convict Labor) 


Subpart 922.3—[Reserved] (FAR is 
Contract Work Hours and Safety 
Standards Act) 


Subpart 922.4—Labor Standards for 
Contracts Involving Construction 


922.403-70 General. 


The requirements set forth in FAR 
22.403 apply to construction contracts. 
Although the statutes therein referenced 
do not contain definitions, the Secretary 
of Labor's regulations in 29 CFR 5.2 
include definitions, of “contract,” 
“building,” “work,” “construction,” 
“prosecution,” “completion,” “repair,” 
“public building,” and “public work.” In 
general, contracts are classifiable as 
being covered by the statutes when 
performance by the contractor consists 
substantially of the erection or assembly 
of new plants (including laboratory or 
other buildings or works), or the 
alteration and/or repair including 
painting and decorating, of new and 
existing plants. The fact that certain 
contracts may be entered into without 
regard to general statutory requirements 
as to advertising for bids or proposals, 
or upon a cost-type basis or otherwise, 
is not determinative in the classification 
of such contracts, activities, 
construction projects, or other work or 
services performed thereunder. 

Contracts for maintenance or service 
are not ordinarily subject to the 
requirements of this subpart. 
Maintenance includes the routine, 
recurring type of work necessary to keep 
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a facility in such condition that it may 
be continuously used at an established 
capacity and efficiency for its purpose. 
However, if such maintenance or service 
contracts call for substantial and 
segregable items construction, alteration 
or repair, the labor standards provision 
for construction contracts will be 
applicable to those items. All contracts 
in excess of $2,000 for pointing of public 
building or public work whether 
performed in connection with the 
original construction or as regular 
maintenance, are subject to the labor 
standards provisions for construction 
contracts. 


922.403-71 Noncoverage (Davis-Bacon 
and Copeland Acts.) 

(a) The requirements set forth in FAR 
Subpart 22.4 in respect to the Davis- 
Bacon and Copeland Acts do not apply 
to the following: 

(1) Contracts, regardless of their 
nature, not in excess of $2,000 (Does not 
apply to the Copeland Act.) However, 
no item of work, the cost of which is 
estimated to be in excess of $2,000, shall 
be artificially divided into portions less 
than $2,000 for purpose of avoiding the 
applicability of the Davis-Bacon Act. 

(2) Contracts for furnishing supplies 
and equipment, including installation, 
where the installation requires only an 
incidental amount of work (as defined in 
paragraph (c) of this section) that would 
otherwise be considered construction, 
alteration and/or repair of a public 
building or public works (see 922.403- 
7302(g)). 

(3) Contracts for servicing or 
maintenance work in an existing plant, 
including installation or movement of 
machinery or other equipment, and plant 
rearrangement, which involve only an 
incidental amount of work (as defined in 
paragraph (c) of this section) that would 
otherwise be considered construction, 
alteration and/or repair (see 922.402- 
7302(g)). 

(4) Contracts for operational or 
maintenance activities (e.g. production, 
research and development, or 
community services, as distinguished 
from contracts for construction). In 
general, these are contracts where 
performance by the contractor consists 
primarily of the utilization of existing 
facilities and the services of personnel 
to produce materials, conduct research 
and development, or provide 
community-type services, and of the use 
of or maintenance of plant. However, 
the classification of a contract as a 
contract for operational or maintenance 
activities does not necessarily mean that 
all work and activities at the contract 
location are not covered, since it may be 
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necessary to separate out work which 
should be classified as covered. (See 
922.403-72). As used in connection with 
“operational activities,” the term 
“produce” means to manufacture, make, 
or refine special nuclear or other 
material; to separate material from other 
substances in which it is contained; or 
to make new material. The “materials” 
includes supplies, articles, or equipment; 
the term “research and development” 
means the same as defined in 
909.5702(b). 

(5) Contracts to be performed outside 
the United States and the District of 
Columbia. (Does not apply to the 
Copeland Act.) 

(6) Contracts for demolition, except 
when performed as a phase of a covered 
construction project or when subsequent 
construction activity at the site being 
cleared is contemplated. 

(7) Contracts with a State or 
subdivision thereof. 

(8) Contracts with railroads for 
construction services to the extent that 
the services are performed by railroad 
employees covered by the Railway 
Labor Act. 

(b) It should be noted, however, that 
the requirements do apply to work 
performed by laborers and mechanics 
employed by a construction contractor 
or subcontractor at the site of the work 
under a contract for the construction, 
alteration and/or repair, including 
painting and decorating of public 
buildings or public works, which is 
otherwise subject to these Acts whether 
or not such work would be covered if it 
were a separate contract. 

(c) As used in paragraph (a)(2) and (3) 
of this section, “an incidental amount of 
work” is defined to mean work directly 
related to the installation, movement or 
rearrangement of equipment or 
machinery, relatively small in amount, 
and which does not include changes in a 
facility affecting its architectural or 
structural strength, stability, safety, size, 
or function as a public work. 


922.403-72 Administrative controls and 
criteria for application of the Davis-Bacon 
Act in operational or maintenance 
activities. 

(a) Particular contracts or work items 
falling within one or more of the 
following criteria normally will be 
classified as noncovered. 

(1) Individual work items estimated to 
cost $2,000 or less. The total dollar 
amount of the operating contract is not a 
factor to be considered and bears no 
relation to individual work items 
classified as construction, alteration 
and/or repair, including painting and 
decorating. However, no item of work, 
the cost of which is estimated to be in 


excess of $2,000 for the purpose of 
avoiding the application of the Act. 

(2) Work and services that are a part 
of operational and maintenance 
activities or which, being very closely 
and directly involved therewith, are 
more in the nature of operational 
activities than construction, alteration, 
and/or repair work. This includes work 
and services which would involve a 
material risk to continuity of operations, 
to life or property, or to DOE operating 
requirements, if performed by persons 
other than the operating contractor's 
regular production and maintenance 
forces. However, any decision that 
contracts or work items are noncovered 
for these reasons must be made by the 
Head of the Contracting Activity and the 
authority to make such a decision 
cannot be redelegated. 

(3) Assembly, modification, setup, 
installation, replacement, removal, 
rearrangement, connection, testing, 
adjustment, and calibration of 
machinery and equipment. It should be 
noted, however, that these activities are 
covered if they are part of or would be a 
logical part of a contract for the 
construction of a facility, or if 
construction type work, other than 
defined as “incidental” in 922.403-71(c) 
is involved. 

(4) Experimental development of 
equipment, processes, or devices 
including assembly, fitting, installation, 
testing, reworking, and disassembly. 
This refers to equipment, processes and 
devices which are assembled for the 
purpose of conducting a test or 
experiment. The design may be only 
conceptual in character, and 
professional personnel responsible for 
the experiment participate in the 
assembly. Specifically excluded from 
the category of experimental 
development are buildings and building 
utility services—as distinguished from 
temporary connections thereto. Also 
specifically excluded from this category 
is equipment to be used for continuous 
testing, e.g., a machine to be 
continuously used for testing the tensile 
strength of structural members. (See 
922.403-7302(g) and (h)). 

(5) Experimental work in connection 
with peaceful uses of nuclear energy. 
This refers to equipment, processes and 
devices which are assembled and/or set 
in place and interconnected for the 
purpose of conducting a test or 
experiment. The nature of the test or 
experiment is such that professional 
personnel responsible for the test or 
experiment and/or data to be derived 
therefrom necessarily must participate 
in the assembly and interconnections. 
Specifically excluded from experimental 
work are buildings, building utility 
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services, structural changes, drilling, 
tunneling, excavation, and backfilling 
work which can be performed according 
to customary drawings and 
specifications, and utility services of 
modifications to utility services—as 
distinguished from temporary 
connections thereto. Work in this 
category may be performed in mines or 
in other locations specifically 
constructed for tests or experiments. 
(See 922.403-7302(g) and (h). 

(6) Emergency work to combat the 
effects of fire, flood, earthquake, 
equipment failure, accident or other 
casualties, and to restart the operational 
activity following the casualty. Work 
which is not directly related to 
restarting the activity or which involves 
rebuilding or replacement of structure or 
structural components or equipment is 
excluded from this category. (See 
922.403-7302(g) and (h)). 

(7) Decontamination, including 
washing, scrubbing, and scraping to 
remove contamination; removal of 
contaminated soil waste or other 
material; and painting or other 
resurfacing, provided that such painting 
or resurfacing is an integral part of the 
decontamination activity and performed 
by the employees of the contractors 
performing the decontamination. 

(8) Burial of contaminated soil waste 
or contained liquid; however, initial 
preparatory work readying the burial 
ground for use (for example, any grading 
or excavating that is a part of initial site 
preparation, fencing, drilling wells for 
continued monitoring of contamination, 
construction of guard or other office 
space) is covered. Likewise, work 
subsequent to burial which involves the 
placement of concrete or other like 
activity is covered. 

(b) The classification of a contract as 
a contract for operational or 
maintenance activities does not 
necessarily mean that all work and 
activities at the contract location are 
classifiable as outside Davis-Bacon Act 
coverage, since it may be necessary to 
separate out work which should be 
classified as covered. Therefore, Heads 
of Contracting Activities shall establish 
and maintain controls for the careful 
scrutiny of proposed work assignments 
under such a contract to assure that: 

(1) Contractors whose contracts do 
not contemplate the performance of 
covered work with the contractor's own 
forces are neither asked nor authorized 
to perform work within the scope of the 
Davis-Bacon Act. If the actual work 
assignments do involve covered work, 
the contract should be modified to 
include applicable provisions of the 
Davis-Bacon Act. 





(2) Where covered work is performed 
by a contractor whose contract contains 
provisions required by the Davis-Bacon 
Act, such work is performed as required 
by law and the contract. After such 
contractor has been informed, as 
provided in paragraph (b)(3) of this 
section, that certain work is covered 
work, the Head of the Contracting 
Activity’s responsibility to assure 
compliance is the same as it would be if 
the work were being performed under a 
separate construction contract. 

(3) Controls provided for above 
include consideration by the Head of the 
Contracting Activity and the contractor, 
before work is begun or contracted out, 
of the relation of the Davis-Bacon Act to 
(i) the annual programming of work, (ii) 
the contractor’s work orders, and (iii) 
work contracted out in excess of $2,000. 
The Head of the Contracting Activity 
may, if he concludes that it is consistent 
with DOE's responsibilities as described 
in this section, prescribe from time to 
time classes of work as to which 
applicability or nonapplicability of the 
Davis-Bacon Act is clear, for which he 
will require no further DOE 
determination on coverage in advance 
of the work. For all work, controls to be 
established by the Head of the 
Contracting Activity should provide for 
notification to the contractor before 
work is begun as to whether such work 
is covered. 

The Head of the Contracting Activity 
is responsible for submitting to the 
Wage and Hours Division, Employment 
Standards Administration, Department 
of Labor, Washington, D.C. 20210, all 
DOE requests for project area or 
installation wage determinations, or 
individual determinations, or extensions 
or modification thereto. Requests for 
such determinations shall be made on 
Standard Form 308, at leasat 30 calendar 
days before they are required for use in 
advertising for bids or requests for 
proposals. 


922.403-73 Decisions and other guides in 
difficult areas. 


922.403-7301 General. 


Section 922.403-72 necessarily uses 
general language and in some cases the 
application of the criteria discussed 
therein to particular situations may not 
be clear. Therefore, this subsection 
covers more specifically some of the 
areas of particular concern to DOE and 
is promulgated to clarify the application 
of that criteria. 


922.403-7302 Specific examples. 


The following are examples of 
applications of the regulations to 
particular situations. Additional 


examples describing items of work and 
applicability of the Davis-Bacon Act will 
be provided from time to time and 
added to this subsection. 

(a) Land-based prototypes. 

(1) The Labor Department has held 
that the construction of a fullscale_ 
operating prototype of a reactor and all 
necessary nuclear power components, 
systems, and propulsion equipment for a 
submarine is covered. 

(2) In another ship prototype situation, 
the Department has held that 
assembling and fitting the components 
of nuclear steam propulsion units into 
the hull sections, including installation 
of the pressure vessels, turbo-generator 
sets, heat exchangers, control wiring, 
etc., is covered. 

(3) A later decision involving the same 
prototype indicates that the earlier 
rulings should not be construed as 
intended to cover all equipment 
assemblies irrespective of the status of 
construction and other pertinent factors. 

(b) Paving. The construction of roads, 
including grading, and their repair— 
where such repair includes work in 
roadbeds before resurfacing, building up 
shoulders, forming ditches, culverts and 
bridges, and on the actual resurfacing of 
roads—is covered. However recurring- 
type maintenance work, such as 
patching surfaces, filing chuck holes, 
patching shoulders, and resurfacing 
railroad crossings in non-covered. 
Similarly, patch and maintenance work 
on a parking lot, the replacement of 
bumper stops, and the repainting of 
parking dividers is non-covered. 

(c) Stationary boilers. The 
construction, alteration and/or repairs, 
including installation and rebuilding, of 
stationary boilers costing in excess of 
$2,000 for labor and materials is 
covered. In contrast, inspection may 
reveal a need for replacement of pieces 
of insulation, individual tubes, or other 
defective parts. Such minor 
maintenance, necessary to keep the 
boiler in safe operating condition, is 
non-covered. 

(d) Start-up of operating activity after 
fire or other catastrophe. Rebuilding of 
plant following a catastrophe, such as 
replacement of structural members, roof 
trusses, walls, roof, utility services, and 
process piping is covered. However, 
where process equipment can be 
restarted and/or operational activities 
resumed prior to such rebuilding, the 
actual work of start-up, including 
preliminary activity, e.g., cleaning, 
drying, checking, adjustment, temporary 
services, and temporary weather 
protection of equipment, essential to 
such resumption of operational activity, 
is non-covered. 
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(e) Rehabilitation of facilities. By 
contrast with emergency services 
needed to restore or maintain functional 
usefulness, as above described, 
rehabilitation (e.g., painting, change-out, 
rearrangement and installation of 
equipment, replacement or repair of 
damaged parts of a structure or of 
building services or equipment) of a 
facility is covered. In such 
rehabilitation, the startup of equipment 
by operating employees is non-covered. 

(f) Painting. Although painting and 
decorating are specifically mentioned in 
the Act, painting which is closely 
integrated within operation and 
maintenance activities and such 
repainting as color coding of process 
lines and service piping (including 
valves and directional arrows), is non- 
covered; likewise, application of various 
materials for localizing contamination, 
painting of machine tools to identify 
degree of contamination, and preventive 
maintenance such as repainting of 
machine tools, equipment and plant 
structures are noncovered when 
performed with a stable work force 
employed by the operting contractor. 

(g) Installation, rearrangement or 
adjustment of equipment. (See also 
paragraph (h). Experimental 
installations, of this setion.) 

(1) During construction. In the 
construction of a new facility—whether 
it is a production plant, a laboratory, or 
supporting facilities, such as shops and 
warehouses—an integral part of a 
construction project is the installation of 
equipment (including mechanical 
equipment, building services, 
instruments, etc.) which permits the 
facility to be utilized for the purpose 
intended. Normally, the initial 
installation, arrangement, adjustment, 
balancing, calibration, and checking of 
such equipment is a logical part of the 
construction contract(s) for completion 
of the facility and, whether or not 
included within the scope of such 
contract(s), is covered. 

(2) Plant start-up. At the time of the 
turnover of a DOE facility (which 
frequently differs in many respects from 
other facilities), from construction to 
operating activities, if the facility is 
turned over a section at a time, some 
problems of coverage may arise. It is 
extremely difficult, if not impossible, to 
write rules or criteria that can be 
practically applied in all situations. 
Usually, it is essential that final 
checkout of a plant prior to the start-up 
of plant operations be performed by 
personnel of the operating contractor 
and, as such, is not covered. The 
important thing is to work out a 
practical plan that will assure: (i) Safe 


s 
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and effective startup of the facility, (ii) 
the fulfillment of obligations under 
applicable statutes, and (iii) continuing 
construction at the facility. 

(3) Equipment and equipment 
assemblies. While the current 
construction status of a public building 
or public work is not controlling as to 
coverage of supply-installation type 
contracts, this is a factor to be 
considered in judging the applicability 
of the Davis-Bacon Act. The Labor 
Department has ruled (Walsh-Healey 
Rulings and Interpretations No. 3, 
section 6(b)) that while contracts in 
excess of $10,000 for equipment, 
including erection or installation, are 
subject to the Walsh-Healey Act, they 
may be also covered under the Davis- 
Bacon Act where more than an 
incidental amount (see 922.403—71(c)) of 
work is involved. Examples given in this 
ruling include furnishing and installation 
of mechanical equipment such as 
elevators or of generators requiring 
prepared foundations or housing. In a 
specific situation, the Department has 
indicated that a contract for furnishing 
the initial installation of piping, wiring, 
gas exhaust fans, plumbing, sheet metal 
work, and related activities to install 
kitchen baking equipment was 
comparable to the basic plumbing, 
wiring, and heating contracts and was 
covered. 

While this situation involves an initial 
installation, alteration or rearrangement 
of existing facilities involving such work 
to accommodate new or different 
equipment is also covered. Conversely, 
it follows that where the test of more 
than an incidental amount of 
construction is not met, and where the 
installation, rearrangement or 
adjustment of equipment is not a logical 
part of any current related construction 
project, it is non-covered. 

(4) Telephone and utility systems. 
Contracts involving the installation of 
telephone systems or utilities are not 
covered when the work is performed by 
employees of the telephone or utility 
company supplying the services, and the 
material and equipment installed are 
owned by the telephone or utility 
company. Such installation is 
considered to be an extension of the 
utility’s services. However, a contract 
for a telephone central system to be 
installed by the manufacturer and 
owned by the United States has held to 
be covered. In addition, relocation of 
utility lines to accommodate 
construction of a public work is covered. 

(h) Experimental installations. Within 
DOE programs, a variety of experiments 
are conducted involving materials, fuels, 
coolants, processes, equipment, etc. 
Certain types of situations where tests 


and experiments have sometimes 
presented coverage questions are 
described below. 

(1) Set-ups of device and/or 
processes. The proving out of 
investigative findings and theories of a 
scientific and technical nature may 
require the set-up of various devices 
and/or processes dat an early, 
preprototype stage of development. 
These may range from laboratory bench 
size to much larger set-ups. As a rule, 
these set-ups are made within 
established facilities (normally 
laboratories); required utility 
connections are made to services 
provided as part of the basic facilities; 
and the activity as a whole falls within 
the functional purpose of the facility. 
Such set-ups are generally not covered. 
However, the erection of structures 
which are public works is covered if 
construction work, other than an 
“incidental amount” as defined in 
922.403-71(c) is involved. Preparatory 
work for the set-up requiring structural 
changes or modifications of basic utility 
services—as distinguished from 
connections thereto—is covered. 
Following are illustrations of 
noncovered set-ups of devices and/or 
processes: 

(i) Assembly of piping and equipment 
within existing “hot cell” facilities for 
proving out a conceptual design of a 
chemical processing unit; 

(ii) Assembly of equipment, including 
adaptation and modification thereof, in 
existing “hot cell” facilities to prove out 
a conceptual design for remotely 
controlled machining equipment; 

(iii) Assembly of the first graphite pile 
in a stadium at Stagg Field in Chicago; 

(iv) Assembly of materials and 
equipment for particular aspects of the 
direct current thermonuclear 
experiments to explore feasibility and to 
study other ramifications of the concept 
of high energy injecton and to collect 
data thereon. 

(2) Loops. Many experiments are 
carried on in equipment assemblies 
called loops in which liquids or gases 
are circulated under monitored and 
controlled conditions. For purposes of 
determining Davis-Bacon coverage, 
loops may be classed as loop facilities 
or as loop set-ups. Both of these classes 
of loops can include in-reactor loops and 
out-of-reactor loops. In differentiating 
between clearly indentified loop set-ups 
and loop facilities, an area exists in 
which there have been some questions 
of coverage, such as certain loops at the 
Material Test Reactor and at 
Engineering Test Reactor and the Idaho 
National Engineering Laboratory site. 
Upon clarification of this area, further 
illustrations will be added. In the 
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meantime, the differentiation between 
loop set-ups and loop facilities must be 
made on a case-by-case basis, taking 
into account the total criteria set forth in 
this subpart. 

(i) Loop set-ups. The assembly, 
erection, modification, and disassembly 
of a loop set-up is noncovered. A 
noncontroversial example of a loop set- 
up is one which is assembled in a 
laboratory, e.g., Oak Ridge National 
Laboratory, or Lawrence Livermore 
National Laboratory, for a particular test 
and thereafter disassembled. However, 
preparatory work for a loop set-up 
requiring structural changes or 
modifications of basic utility services— 
as distinguished from connections 
thereto—is covered, as are material and 
equipment that are installed for a loop 
set-up which is a permanent part of the 
facility or which is used for a succession 
of experimental programs. 

(ii) Loop facilities. A loop facility 
differs from a loop set-up in that it is of 
a more permanent character. It is 
usually, but not always, of greater size. 
It normally involves the building or 
modification of a structure. Sometimes it 
is installed as a part of construction of 
the facility. It may be designed for use in 
a succession of experimental programs 
over a longer period of time. Examples 
of loop facilities are the in-reactor “K” 
loops at Hanford and the large Aircraft 
Nuclear Propulsion loop at the Idaho 
National Engineering Laboratory site. 
The on-site assembly and erection of 
such loop facilities are covered. 
However, once a loop facility is 
completed and becomes operational, the 
criteria set forth above for operational 
and maintenance activities apply. 

(3) Reactor component experiments. 
Other experiments are carried on by 
insertion of experimental components 
within reactor systems without the use 
of a loop assembly. An example of 
reactor facilities erected for such 
experimental purposes are the special 
power excursion test reactors (SPETRs) 
at the National Reactor Test Site, which 
are designed for study reactor behavior 
and performance characteristics of 
certain reactor components. Such a 
facility may consist of a reactor vessel, 
pressurizing tank, coolant loops, pumps, 
heat exchangers, and other auxiliary 
equipment as needed. The facility also 
may include sufficient shielding to 
permit work on the reactor to proceed 
following a short period of power 
interruption, and buildings as needed to 
house the reactor and its auxiliary 
equipment. The erection and on-site 
assembly of such a reactor facility is 
covered, but the components whose 
characteristics are under study are 





excluded from coverage. To illustrate, 
one of the SPETRO planned for studies 
of nuclear reactor safety is designed to 
accommodate various internal fuel and 
control assemblies. The internal 
structure of the pressure vessel is 
designed so that cores of different 
shapes and sizes may be placed in the 
vessel for investigation, or the entire 
internal structure may be easily 
removed and replaced by a structure 
which will accept a different core 
design. Similarly, the control rod 
assembly is arranged to provide for 
flexibility in the removal of instrument 
leads and experimental assemblies from 
within the core. 

(4) Tests or experiments in peaceful 
uses of nuclear energy. These tests or 
experiments are varied in nature and 
some are only in a planning stage. They 
consist of one or more nuclear or 
nonnuclear detonations for the purposes 
of acquiring data. The data can include 
seismic effects, radiation effects, 
amount of heat generated, amount of 
material moved and so forth. Some of 
these tests are conducted in existing 
mines, while others are conducted in 
facilities specifically constructed for the 
tests or experiments. In general, all work 
which can be performed in accordance 
with customary drawings and 
specifications, as well as other work in 
connection with preparation of facilities 
is treated as covered work. Such work 
includes tunneling, drilling, excavation 
and backfilling, erection of buildings or 
other structures, and installation of 
utilities. The installation of the 
nonnuclear material or nuclear device to 
be detonated, and the instrumentation 
and connection between such material 
or device and the instrumentation are 
treated as noncovered work. 

(5) Tests or experiments in military 
uses of nuclear energy. As in 922. 403- 
7302(h}(4), these tests or experiments 
can be varied in nature. However, under 
this category it is intended to include 
only detonation of nonnuclear material 
or nuclear devices. The material or 
devices can be detonated either 
underground, at ground level, or above 
the ground. These tests or equipments 
have been conducted in, on, or in 
connection with facilities specifically 
constructed for such tests or 
experiments. As in tests or experiments 
in peaceful uses of nuclear energy, all 
work which can be performed in accord 
with customary drawings and 
specifications, as well as other work in 
connection with preparation of facilities 
are treated as covered work. Such work 
includes building towers or similar 
structures, tunneling, drilling, 
excavation and backfilling, erection of 


buildings or other structures, and 
installation of utilities. The installation 
of the nonnuclear material or nuclear 
devices and instrumentation are treated 
as noncovered work. 

(i) Construction site contiguous to an 
established manufacturing facility. As 
DOE-owned property sometimes 
embraces several thousand acres of real 
estate, a number of separate facilities 
may be located in areas contiguous to 
each other on the same property. These 
facilities may be built over a period of 
years, and established manufacturing 
activities may be regularly carried on at 
one site at the same time that 
construction of another facility is 
underway at another site. On occasion, 
the regular manufacturing activities of 
the operating contractor at the first site 
may include the manufacture, assembly, 
and reconditioning of components and 
equipment which in other industries 
would normally be done in established 
commercial plants. While the 
manufacture of components and 
equipment in the manufacturing plant is 
noncovered, the installation of any such 
manufactured items on a construction 
job is covered. 


922.404 Wage determinations. 


922.404-2 Procedures for requesting 
determinations. 

The Heads of the Contracting 
Activities are responsible for submitting 
to the Wage and Hours Division, 
Employment Standards Administration, 
Department of Labor, Washington, D.C. 
20210, all DOE requests for project area 
or installation wage determinations, or 
individual determinations, or extensions 
or modification thereto. Requests for 
such determinations shall be made on 
Standard Form 308, at least 30 calendar 
days before they are required for use in 
advertising for bids or requests for 
proposals. 


922.404-70 Use and duration of wage 
determinations. 

In general, the Davis-Bacon Act rates 
applicable to a contract at the time it is 
awarded continue in effect during its 
term regardless of whether it is a fixed- 
price or cost-type contract. However it 
should be noted that: 

(a) The minimum wage rates that will 
be paid to laborers and/or mechanics 
engaged on jobs which are programmed 
on a fiscal year or shorter basis are 
those predetermined by the Secretary of 
Labor to be prevailing as of the date the 
program is approved by DOE for 
performance by the contractor. 
However, in the event of a substantial 
addition to the scope of a contract 
containing a “general or area wage 
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determination,” the current “general or 
area wage determination,” including 
modifications thereto, shall be made 
applicable to the additional work. If the 
contract contains a “project area or 
installation (54A) determination,” or an 
individual determination, and 
substantial addition to the scope of the 
contract is made during the fiscal year 
or shorter basis but more than 120 days 
from the date of the determination, a 
new determination is required for the 
substantial addition. Programmed work 
will be performed by the contractor 
under the following conditions: 

(1) Continuing contracts for minor or 
miscellaneous construction, alteration 
and/or repair, including painting and 
decorating; or 

(2) Contracts for operation and 
maintenance under which the contractor 
will perform miscellaneous covered 
work with his own forces; 

(b) The minimum wage rates that will 
be paid to laborers and/or mechanics 
engaged on subcontracts let by an 
operating contractor will be those in the 
wage determination decision of the 
Secretary of Labor which have been 
issued in conformance with 29 CFR 1.7 

(c) See FAR 22.4 for types of wage 
determinations and procedures for 
requesting them. The Federal Register 
prints general or area wage 
determinations as they are issued by the 
Secretary of Labor or designee. 


922.405 Administration and enforcement. 


922.405-70 Responsibilities. 


(a) The statutes and regulations cited 
and summarized in FAR 22.403 and the 
requirements in FAR 22.405 impose 
direct responsibilities for administration 
and enforcement upon DOE. Therefore, 
Heads of Contracting Activities and 
others, consistent with their assignments 
of responsibilities and delegations of 
authority, shall assure that DOE 
contract activities are carried out 
consistent with these laws and 
regulations. 

(b) Heads of Contracting Activities 
shall submit to the Office of Contractor 
Industrial Relations reports, 
recommendations, and requests for 
ruling and interpretations as required in 
FAR 22.405. 


Subpart $22.5—[Reserved] (as is FAR) 


Subpart 922.6—Walsh-Healey Public 
Contracts Act 


922.608-3 Responsibilities of contracting 
officers. 

When an eligibility determination 
made by the Contracting Officer is 
challenged, this protest shall be handled 
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in accordance with procedures for 
agency protests against award, except 
the matter shall be submitted to the 
Department of Labor for final 
determination. However, if the eligibility 
determination challenged pertains to a 
small business, the protest shall be 
forwarded to the Small Business 
Administration for determination. 


922.608-4 Award pending final 
determination. 

(a) Award, as contemplated by FAR 
22.608-4, may be made only with the 
approval of the HCA. 


9$22.608-5 Award. 


The notice required by FAR 608-5(b) 
is to be sent to the appropriate DOL 
Regional Office in which the contractors 
place of business is located. Regional 
Office locations are specified at FAR 
22-609. 


922.608-6 Postaward. 

(c) Any postaward actions of the type 
discussed at FAR 22.608-6 should be 
coordinated in advance with the Office 
of Industrial Relations, Headquarters. 


Subpart 922.7—[ Reserved] (as in FAR) 


Subpart 922.8—Equal Employment 
Opportunity 


922.860 Scope of subpart. 


This subpart implements FAR 22.800. 
It applies to all DOE contracts and 
subcontracts. 


922.802 General. 


922.803 Responsibilities. 

(a) The Director, Office of Federal 
Contract Compliance Programs of the 
Department of Labor has been delegated 
authority and responsibility for carrying 
out the requirements of Executive Order 
11246, as amended. In conjunction with 
the delegation, contracting officers shall 
be familiar with existing and any 
updated provisions of 41 CFR Chapter 
60, and assist the Department of Labor 
in its compliance responsibilities. DOE 
contracting officers will include the 
applicable EEO and AAP (Affirmative 
Action Program) requirements in their 
solicitations and obtain the applicable 
reports of compliance from the Office of 
Federal Contract Compliance Programs 
(OFCCP) (when required) prior to 
awarding of contracts. The provisions of 
41 CFR Chapter 60, are applicable to all 
existing and prospective DOE 
contractors. 

(b) The Office of Federal Contract 
Compliance requires that requests for 
pre-award clearances be directed to 
OFCCP Regional Office in which the 
contractor's facility is (to be) located. If 


the compliance agency finds the 
contractor in compliance, the 
contracting officer will be notified. 
Findings of non-compliance can be 
communicated to the contracting officer 
by the OFCCP or Headquarters Director 
or his designee. The appropriate 
Regional Office will provide the 
appropriate contact point in cases of 
non-compliance. The Director, Office of 
Industrial Relations (DOE HQ), when 
requested, will provide assistance to 
contracting officers resolving non- 
compliance issues by providing 
assistance in obtaining a final decision 
from the Office of Federal Contract 
Compliance Programs. 

(c) Referral list. The Office of Federal 
Contract Compliance Programs 
maintains a list of firms for which 
special attention is required before 
entering into contracts. The Procurement 
Executive or designee is responsible for 
the maintenance and distribution of 
such lists and will provide updated 
copies to contracting officers. The Office 
of Industrial Relations, Headquarters, 
when requested will provide assistance 
in this area. 


$22.804 Affirmative action programs. 


922.804-1 Nonconstruction. 


In the event that the prospective 
contractor or subcontractor has not held 
a previous contract containing the Equal 
Opportunity clause, the contracting 
officer shall determine that the 
prospective contractor understands and 
appears able to conform to the 
requirements of the EEO clause. 


922.804-2 Construction contracts. 


(a) Construction contracts. including 
cost-sharing contracts, are subject-to 
OFCCP orders applicable in particular 
areas. 

(1) When a proposed nenexempt 
Federal or Federally-assisted 
construction contract is within a 
geographic area where construction is 
subject to the provisions of Federal EEO 
Bid Conditions, Part I or Part Il, the 
solicitation shall contain those bid 
conditions. The contracting officer shall 
include in such solicitation a statement 
that “the offeror shall adhere to the 
affirmative action plan (bid conditions) 
set forth in this solicitation.” 

(2) Lists of areas for which OFCCP 
has designated specific affirmative 
action requirements are available 
through the Procurement Executive. 
Contracting officers should assure that 
this list and copies of pertinent orders 
are made available to all concerned 
DOE procurement offices and to DOE 
contractors and construction 


43841 


subcontractors for work to be performed 
in the specified geographical areas. 

(b) Other nonexempt construction 
contracts. 

(1) When a proposed nonexempt 
Federal or Federally-assisted 
construction contract is not in a “plan 
area” and is in the amount of $10,000 or 
more, offerors must agree to comply 
with the Equal Opportunity clause. 

(2) When proposed nonexempt 
contracts of $1,000,000 or over are not in 
plan areas and have not been 
designated as high impact, offerors also 
must submit to the contracting officer 
details regarding specific affirmative 
action steps to be taken by the offeror in 
connection with all work under the 
contract. Such details shall include 
estimates of the percentage of minority 
group persons expected to be employed 
in each craft involved in the 
performance of the contract work. All 
solicitations for construction contracts 
shall reference the affirmative action 
requirements and the offeror’s obligation 
to make good faith efforts to employ 


‘women in craft positions. 


(3) Pursuant to the Office of Federal 
Contract Compliance Programs (OFCCP) 
order dated August 30, 1976, agencies 
shall develop “Special Bid Conditions” 
for use on high impact projects in non- 
plan areas. These special bid conditions 
will include mandatory goals and 
timetables for the utilization of 
minorities. The Procurement Executive 
using the criteria issued by OFCCP will 
determine those projects that are “high 
impact.” The contracting officer is 
responsible for compliance with policies 
and procedures contained in the OFCCP 
“Construction Compliance Program 
Operations Manual.” Language for 
inclusion in solicitation or contracts 
contained in the manual may be 
modified, provided all of the 
requirements are retained. The 
contracting officer shall develop the 
goals and timetables and shall confer 
with the appropriate OFCCP regional 
office. The Office of Industrial Relations 
will provide assistance as necessary, 
when requested. Special bid conditions 
will be submitted by the contracting 
officer to the appropriate OFCCP 
regional office for approval unless 
otherwise directed by the Procurement 
Executive. When special bid conditions 
are applicable, adequate presolicitation 
lead time should be allowed for 
submission of the special bid conditions 
to OFCCP national and regional offices. 

(c) Failure to submit an unqualified 
bid or proposal. Attempt to limit-in any 
major respect the equal opportunity 
requirements included in an invitation 
for bid or request for proposal for a 
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construction contract shall constitute 
grounds for a determination that the 
offeror does not qualify as a responsible 
offeror and for rejection of the bid or 
proposal. 


922.805 Procedures. 

(b) Furnishing Posters. The 
contracting officer may obtain posters 
from the Government Printing Office. 


922.807 Exemptions. 

(c) Contracting officer requests for 
exemption from EO 11246 should be 
directed to the Procurement Executive 
for submission to the Director, OFCCP. 


Subpart 922.9—[Reserved] (FAR is 
Nondiscrimination Because of Age) 


Subpart 922.10—[Reserved] (FAR is 
Service Contract Act of 1965) 


Subpart 922.11—[Reserved] (FAR is 
Professional Employee Compensation) 


Subpart 922.12—[Reserved] (as is 
FAR) 


Subpart 922.13—[Reserved] (FAR is 
Special Disabled and Vietnam Era 
Veterans) 


Subpart 922.14—[Reserved] (FAR is 
Employment of the Handicapped) 


PART 923—ENVIRONMENT, 
CONSERVATION, AND 
OCCUPATIONAL SAFETY 


Subpart 923.1—[Reserved) (FAR is 
Poliution Control and Clean Air and Water) 


Subpart 923.2—[Reserved] (FAR is Energy 
Conservation) 


Subpart 923.3—{Reserved] (FAR is 
Hazardous Material Identification and 
Material Safety Data) 


Subpart 923.4—[ Reserved] (FAR is Use of 
Recovered Materials) 


Subpart 923.70—DOE Clauses Regarding 
Environmental, Conservation, and 
Occupational Safety. 


923.7001 Nuclear safety. 


923.7002 Use of environmental, safety and 
heaith clauses. 


Subpart 923.1—[Reserved] (FAR is 


Pollution Control and Clean Air and 
Water) 


Subpart 923.2—[ Reserved] (FAR is 
Energy Conservation) 


Subpart 923.3—[Reserved] (FAR is 
Hazardous Material Identification and 
Material Safety Data) 


Subpart 923.4—[Reserved] (FAR is 
Use of Recovered Materials) 


Subpart 923.70—DOE Clauses 
Regarding Environmental, 
Conservation, and Occupational 
Safety. 


923.7001 Nuclear Safety. 

DOE regulates the nuclear safety of its 
major facilities under its own statutory 
authority derived from the Atomic 
Energy Act and other legislation. 

As a general rule DOE prime 
contractors operating Government- ; 
owned, or controlled sites are not 
required to be licensed by the Nuclear 
Regulatory Commission NRC, although 
there are some specific variations from 
this rule. 

DOE also regulates, under certain 
specific conditions, the use by its 
contractors of radioactive materials and 
ionizing radiation producing machines. 


923.7002 Use of environmental, safety and 
heaith clauses. 

The decision to include or not include 
environmental, safety and health 
clauses shall be made by the contracting 
officer in consultation with and with the 
concurrence of the appropriate 
environmental, safety and health 
program management personnel. 

(a) When work is to be performed at a 
facility where DOE will exercise its 
statutory authority to enforce 
occupational safety and health 
standards applicable to the working 
conditions of the contractor and 
subcontrator employees at such facility, 
the clause at 952.223-71 shall be used in 
such contract or subcontract if the 
conditions (a) (1) through (3), listed 
below, are satisfied: 

(1) DOE work is segregated from the 
contractor's or subcontractor’s other 
work; 

(2) The operation is of sufficient size 
to support its own safety and health 
services; and 

(3) The facility is government-owned, 
or leased by or for the account of the 
government. 

(b) In facilities not meeting the test of 
923.7002(a) above and where there is use 
or possession of source, special nuclear, 
or byproduct materials, or a production 
or utilization faciity, DOE policy is not 
to enforce radiological safety and health 
standards pursuant to the contract or 
subcontract but rather to rely upon NRC 
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licensing requirements (including 
agreements with states under section 
274 of the Atomic Energy Act). Pursuant 
to this policy, neither the clause found at 
952.223-71 nor 952.223-72 is to be 
incorporated in the contracts or 
subcontracts for work at such facilities. 
Notwithstanding this general policy with 
respect to facilities not meeting the test 
of 923.705(a) above, the Secretary or his 
designee may determine in special 
cases, that DOE needs to enforce 
radiological safety and health standards 
pursuant to the contract or subcontract 
(see paragraph (c) below). When such a 
determination is made, the clause found 
at 952.223-72 shall be included in the 
contract or subcontract. 

(c) In facilities not meeting the test of 
either 923.7002(a) or 923.7002(b) above 
and where there is a machine capable of 
producing ionizing radiation, it is DOE 
policy not to regulate such activity 
where it is adequtely required by a state 
or other Federal agency. In such cases, 
neither clause 952.223-71 nor 952.223-72 
shall be incorporated in the contract. 
Where the contracting officer, with 
appropriate environmental, safety and 
health advice and concurrence, 
determines that no state or other 
Federal agency exists to adequately 
regulate the operation and/or use of 
such machines, the clause found at 
952.223-72 shall be included in the 
contract. The Deputy Assistant 
Secretary for Environment, Safety and 
Health Protection, EP-30, shall be 
consulted to determine if a non- 
agreement (NRC) state or a facility 
located in a non-agreement state has 
been reviewed by any other DOE office 
to establish that the state agency has the 
essential authority and qualified staff 
for enforcing the radiation protection 
standards. This is to assure reasonable 
consistency in the assessment of 
radiation protection in nonagreement 
states and subsequent use of 952.223-72. 

(d) In a situtation where the 
contractor or subcontractor is 
performing DOE work at more than one 
location, inclusion of either, or both, 
952.223-71 and 72 may be appropriate. 
In such cases, the contract or 
subcontract must include language to 
specify the extent of applicability of 
each clause used. 

For example, with a parenthetical: 
(Applicable only to work performed at 
(Contractor site which has 952-223-71 or 
72 clause in its contract or subcontract)). 
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PART 924—PROTECTION OF PRIVACY 
AND FREEDOM OF INFORMATION 


Subpart 924.1—Protection of Individual 
Privacy 
924.103 Procedures. 


Subpart $24.2—Freedom of Information Act 


924.202(b) Dissemination of acquisition 
information. 

Subpart 924.70—Disclosure of Proposal 

information 

924.700 


924.701 
924.702 


Disclosure outside Government. 

Proposal Information. 

Treatment of Proposal Information. 

924.703 Handling Notice. 

924.704 Identification of Proprietary Data in 
Proposals. 

$24.704-1 Solicited Proposals (including 
PONs & PRDAs). 

924.704-2 Solicitations. 

924.704-3 Unsolicited Proposals. 

924.705 Required Notice of Rights to 
Request Patent Waiver. 


Subpart 924.1—Protection of 
individual Privacy 


924.103 Procedures. 


(b)(2) See 10 CFR Part 1008, Records 
maintained on Individuals (Privacy Act), 
for the DOE regulations relating to the 
maintenance of disclosure of 
information from systems of records on 
individuals. In addition, See DOE Order 
1800.1, Privacy Act, for internal DOE 
procedures to be followed in the 
establishment and maintenance of 
systems of records. 


Subpart 924.2—Freedom of 
Information Act 


924.202(b) Dissemination of acquisition 
information. 


See 10 CFR Part 1004, Freedom of 
Information for the DOE regulations 
relating to the availability of DOE 
records to the public. 


Subpart 924.70—Disclosure of 
Proposal Information 


924.700 Disclosure outside Government. 

(a) Policy. 

It is DOE policy to have proposals 
evaluated by the most competent 
persons available in Government. In 
addition, DOE frequently meets its 
evaluation needs by having proposals 
reviewed by evaluators and contractor 
organizations operating or managing 
government-owned facilities. Outside 
evaluations may be made provided the 
requirements in (b) and (c) below are 
met. A decision to employ outside 
evaluators shall take into consideration 
requirements for avoidance of 
organizational conflicts of interest set 
forth in 909.5 and the competitive 


relationship, if any, between the 
proposer and the outside evaluator. 

(b) Approval. 

Decisions to evaluate proposa!s 
outside the government shall be made 
only by the Source Selection Official 
with the concurrence of the Procurement - 
Executive, Headquarters, for all source 
evaluation board acquisitions, or by the 
Senior Program Official or designee with 
the concurrence of the HCA or his 
designee for other acquisitions. If the 
proposal under consideration expressly 
indicates that only Government 
evaluation is authorized and evaluation 
outside the Government is nevertheless 
desired, the proposer should be advised 
that DOE may be unable to give full 
consideration to the proposal unless the 
proposer consents in writing to having 
the proposal evaluated outside the 
Government. 

(c) Agreement with evaluator. 

Where it is determined to evaluate a 
proposal outside the Government, such 
as by consultants, grantees and 
contractors including those who operate 
or manage Government-owned facilities, 
the following agreement or an 
equivalent arrangement for the 
treatment of the proposal shall be 
obtained from the outside evaluator 
before DOE furnishes a copy of the 
proposal to such person. In addition, 
care should be taken that the handling 
notice required by 917.7503 is affixed to 
a cover sheet attached to the proposal 
before it is disclosed to the evaluator. 


Conditions for Evaluating Proposal , 


Whenever DOE furnishes a proposal for 
evaluation, the recipient agrees to use the 
information contained in the proposal only 
for DOE evaluation purposes and to treat the 
information obtained in confidence. This 
requirement does not apply to information 
obtained from any source, including the 
proposer, without restriction. Any notice or 
restriction placed on the proposal by either 
DOE or the originator of the proposal shall be 
conspicuously affixed to any reproduction or 
abstract thereof and its provisions strictly 
complied with. Upon completion of the 
evaluation, the recipient shall return all 
copies of the proposal and abstracts, if any, 
to the DOE office which initially furnished 
the proposal for evaluation. Unless 
authorized by the DOE initiating office, the 
recipient shall not contact the originator of 
the proposal concerning any aspect of its 
contents. 


924.701 Proposal information. 
Information contained in proposals 
will be used only for evaluation 
purposes except to the extent such 
information is generally available to the 
public, is already the property of the 
Government, or the Government already 
has unrestricted use rights, or is or has 
been made available to the Government 
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from any source, including the proposer 
or offeror, without restriction. The term 
“proposal,” as used in this section, 
includes responses to program 
opportunity notices (PONs}, program 
research and development 
announcements (PRDAs) and 
solicitations of a similar nature, in 
addition to requests for proposals (RFPs) 
and unsolicited proposals. As a pratical 
matter, DOE cannot assume any 
responsibility for disclosure or use of 
any such information unless it is 
identified by the proposer or offeror in 
accordance with this section. Unless a 
solicitation specifies otherwise, DOE 
will not refuse to consider a solicited 
proposal or an unsolicited proposal 
merely because the proposal is 
restrictively marked. 


924.702 Treatment of proposal 
information. 


(a) A proposal may include technical 
data and other data, including trade 
secrets and/or privileged or confidential 
commercial or financial information 
which the proposer does not want 
disclosed to the public or use by the 
Government for any purpose other than 
proposal evaluation. To protect such 
data the proposer should specifically 
identify each page including each line or 
paragraph thereof containing the data to 
be protected and mark the cover sheet 
of the proposal with the notice set forth 
in clause 952.227-74. 

(1) Reference to this notice on the 
cover shall be placed on each page to 
which the notice applies. Data, or 
abstracts of data, marked with notice 
will be retained in confidence and used 
by DOE or its designated 
representative(s) including Government 
contractors and consultants, as set forth 
in 9-3.150—4, below, solely for the 
purpose of evaluating the proposal. The 
data so marked will not otherwise be 
disclosed or used without the proposer’s 
prior written permission except to the 
extent provided in any resulting 
contract, or to the extent required by 
law. Proposers should be aware of the 
provision of 9-3.150-4 if they desire to 
modify the above notice or otherwise 
seek to limit the evaluation to the 
Government only. The restriction 
contained in the notice does not limit 
the Government's right to use or 
disclose any data contained in the 
proposal if it is obtainable from any 
source, including the proposer, without 
restriction. Although it is policy to treat 


_ all proposals confidential, the 


Government assumes no liability for 
disclosure or use of unmarked data and 
may use or disclose such data for any 
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purpose. See FAR 11-3.103(b) regarding 
disclosures to other offerors. 

(b) Should a contract be awarded 
based on a proposal, it is DOE policy, in 
consideration of the award, to obtain 
unlimited rights for the Government in 
the technical data contained in the 
proposal unless the prospective 
contractor marks those portions of the 
technical information which he asserts 
“proprietary data,” or specifies those 
portions of such technical data which 
are not directly related to or will not be 
utilized in the work to be funded under 
the contract. “Proprietary data” is 
defined in 9-9.201(b). A proposer who 
receives a contract award shall mark 
the data identified as proprietary by 
specifying the appropriate page numbers 
to be inserted in the Rights to Proposal 
Data clause of paragraph (c) below, 
which clause shall be inserted in the 
contract. Subject to the concurrence of 
the Contracting Officer, information 
unrelated to the contract may be deleted 
from the proposal by the contractor. The 
responsibility, however, of identifying 
technical data as proprietary or deleting 
it as unrelated, rests with the 
prospective contractor. 

(c) The following clause shall be 
included in any contract based on a 
proposal. This clause is intended to 
apply only to technical data and not to 
other data such as privileged or 
confidential commercial or financial 
information. 


Rights to Proposal Data 


Except for technical data contained on 
pages of the contractor's proposal 
dated which are asserted by the 
contractor as being proprietary data, it is 
agreed that, as a condition of the award of 
ths contract, and notwithstanding the 
provisions of any notice appearing on the 
proposal, the Government shall have the right 
to use, duplicate, disclose and have others do 
so for any purpose whatsoever, the technical 
data contained in the proposal upon which 
this contract is based. 


924.703 Handling notice. 


In order that proposals may be 
handled in confidence consistent with 
the policies set forth in this section, the 
following notice shall be affixed to a 
cover sheet attached to each proposal 
upon receipt by DOE. Use of the notice 
neither alters any obligation of the 
Government, nor diminishes any rights 
in the Government to use or disclose 
data or information. 


Notice for Handling Proposals 


This proposal shall be used or duplicated 
only for DOE evaluation purposes, and this 
notice shall be affixed to any reproduction or 
abstract thereof. Disclosure of this proposal 
outside the Governmant for DOE evaluation 
purposes shall not be made unless the 


provisions of 924.700 are followed. The 
restrictions contained in this notice do not 
apply to any data or commercial or financial 
information contained in this proposal if it is 
already generally available to the public, is 
already available to the Government on an 
unrestricted basis or is the property of the 
Government, or is or becomes available from 
any source, including the proposer, without 
restriction. 


924.704 identification of proprietary data 
in proposals. 


924.704-1 Solicited proposals (including 
PONs and PRDAs). 

Even though the statement of work 
contained in a solicitation sets forth the 
known requirements for technical data, 
i.e., technical data which will be 
specified to be delivered, there is no 
assurance that the contractor will 
deliver all of this data because 
paragraph (e) of the Rights in Technical 
Data (long form) clause permits the 
contractor to withhold proprietary data 
from delivery. In order to ascertain the 
technical data proposer intends to 
actually withhold as proprietary data, 
and as.an aid in determining whether to 
include the provision for limited rights in 
proprietary data set forth in optional 
paragraph (g) of the Rights in Technical 
Data (long form) clause, the provision 
set forth in 914.704—2 shall be included 
in the solicitation. This provision 
explains that solicitations will include 
DOE's known requirements for technical 
data, and that the proposer must submit 
a list identifying to the best of its 
knowledge which of this data will be 
withheld as proprietary data, or state 
that no technical data will be withheld. 
The submission of such a list does not 
constitute a stipulation or determination 
by the Government that the data 
identified therein are in fact proprietary. 
In addition, the provision to be included 
in the solicitation refers to the 
Additional Technical Data 
Requirements clause, as being included 
in the proposed contract where, due to 
programmatic considerations, it is 
contemplated that all of the 
requirements tor technical data will not 
be known at the time of contracting. 
When a proposer specifically identifies 
the proprietary data to be withheld, the 
Contracting Officer shall determine as 
advised by the appropriate program 
manager, whether: 

(a) The Government needs limited 
rights in the proprietary data, in which 
case the optional paragraph (g) will be 
included in the Rights in Technical Data 
(long form) clause; 

(b) The Government needs to require 
the contractor to license proprietary 
data to the Government and responsible 
third parties, in which case optional 
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paragraph (h) will be included in the 
Rights in Technical Data (long form) 
clause; and 

(c) The Governments needs unlimited 
rights in the proprietary data, in which 
case negotiations may be held to 
purchase or obtain a suitable license to 
the proprietary data. 


914.704-2 Solicitations. 


The provision shall normally be 
included in solicitations which may 
result in contracts calling for research, 
development, or demonstration work or 
contracts for supplies in which delivery 
or required technical data is 
contemplated. 


The section of this solicitation which 
describes the work to be performed also sets 
forth DOE’s known requirements for 
technical data. The Additional Technical 
Data Requirements clause, if included in this 
solicitation, provides the Government with 
the option to order additional technical data, 
the requirements for which are not known at 
the time of contracting. There is, however, a 
built-in limitation on the kind of technical 
data which may be required. This limitation 
clause provides that the contractor may 
withhold delivery of proprietary data. 
Accordingly, it is necessary that your 
proposal state that the work to be performed 
and the known requirements for technical 
data as set forth in the solicitation have been 
reviewed, and either state that, to the best of 
your knowledge, no data will be withheld, or 
submit a list identifying the proprietary data 
which, to the best of your knowledge, will 
likely be used in the contract performance 
and will withheld. 


924.704-3 Unsolicited proposals. 


The Contracting Officer, during 
contract negotiations, shall identify 
technical data which will be required to 
be furnished under the contract. The 
proposer shall be required to submit a 
list identifying, to the best of his 
knowledge, which of this data will be 
withheld as proprietary under paragraph 
(e) of the Rights in Technical Data (long 
form) clause, or to state that no 
technical data will be withheld. The 
Contracting Officer shall then make the 
determinations, in the same manner as 
set forth above for solicited proposals, 
pertaining to the proprietary data 
identified to be withheld. 


924.705 Required notice of rights to 
request patent waiver. 


Offerors are to be provided with 
notice of the right to request, in advance 
of or within 30 days after the effective 
date of contracting, a waiver of all or 
any part of the rights of the United 
States with respect to subject 
inventions. In no event will the fact that 
an offeror has requested such a waiver 
be a consideration in the evaluation of 
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his offer or the determination of his 
acceptability. Accordingly, the provision 
in 952.215-XX shall be given to all 
prospective contractors and shall be 
inserted in all solicitations which may 
result in contracts calling for research, 
development, or demonstration work. 


Right To Request Waiver 

Offerors and prespective contractors, in 
accordance with applicable statutes and DOE 
Acquisition Regulations, have the right to 
request, in advance of or within 30 days after 
the effective date to contracting, a waiver of 
all or any part of the rights of the United 
States in subject inventions. 


PART 925—FOREIGN ACQUISITION 


Subpart 925.1—Buy American Act— 

Supplies 

925.102 Policy. 

925.105 Evaluating offers. 

925.108 Expected articles, materials, and 
supplies 


Subpart 925.2—Buy American Act— 
Construction Materials 


925.202 Policy. 
925.204 Violations. 


Subpart 925.3—[Reserved] (FAR is Balance 
of Payments Program) 


Subpart 925.4—{Reserved] (FAR is 
Purchases Under the Trade Agreements 
Act of 1979) 


Subpart 924.5—Payment in Local Foreign 
Currency 


925.501 Policy. 


Subpart 925.6—[Reserved] (FAR is 
Customs and Duties) 


Subpart 925.7—[Reserved] (FAR is 
Restrictions on Certain Foreign Purchases) 


Subpart 925.8—[Reserved] (FAR is 
International Agreements and 
Coordination) 


Subpart 925.9—Omission of the 

Examination of Records Clause 

925.902 Policy. 

925.902-70 Atomic Energy Act of 1954 
Restrictions. 


Subpart 925.1—Buy American Act— 
Supplies 


925.102 Policy. 


(a)(4) Contracting officers may make 
the determination required by FAR 
25.102(a)(4), provided such 
determination is factually supported in 
writing. If the contract is estimated to 
exceed $1 million, the Head of the 
Contracting Activity shall approve the 
determination. 


925.105 Evaluating offers. 
Proposed awards shall be submitted 


(in triplicate) through the Procurement 
Executive, to the Head of the Agency for 
decisions required by FAR 25.105. 


925.108 Excepted articles, materials, and 
supplies. 


(b) Suggestions for changes and 
additions to the FAR 25.108(d) list, with 
appropriate justifications, shall be 
submitted to the Procurement Executive. 


Subpart 925.2—Buy American Act— 
Construction materials 


925.202 Policy 


(a) Contracting officers may make the 
determination required by FAR 
25.202(a)(3). If the cost of the materials 
is expected to exceed $100,000 the Head 
of the Contracting Activity shall 
approve the determination. 


925.204 Violations. 


Contracting officers shall make a 
complete written report (in triplicate) to 
the Secretary through the Procurement 
Executive, of each violation of the Buy 
American provisions in contracts for 
construction. 


Subpart 925.3—[Reserved] (FAR is balance 
of Payments Program) 


Subpart 925.4—[Reserved] (FAR is 
Purchases Under the trade Agreements Act 
of 1979) 


Subpart 925.5—Payment in Local Foreign 
Currency 


925.501 Policy. 


(b) The contracting officer, prior to 
award of a contract requiring payment 
to be made in a foreign currency, should 
ensure that sufficient DOE funds will be 
available to purchase the foreign 
currency needed for making such 
payments. 

(c) The contracting officer, when 
required by applicable financial 
regulations or directives, may obligate 
funds in excess of the current contract 
price, or contract with a financial 
organization dealing in foreign exchange 
for the future delivery of the required 
foreign currency. The official contract 
file should be appropriately documented 
to reflect the amount of funds reserved 
or other actions to be taken in the event 
additional U.S. dollars are required to 
make such payments because of an 
increase in the value of the foreign 
currency. 


Subpart 925.6—[Reserved] (FAR is 
Customs and Duties) 
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Subpart 925.7—[Reserved] (FAR is 
Restrictions on Certain Foreign 
Purchases) 


Subpart 925.86—[Reserved] (FAR is 
international Agreements and 
Coordination) 


Subpart 925.9—Omission of the 
Examination of Records Clause 


925.902 Policy. 


925.902-70 Atomic Energy Act of 1954 
Restrictions. 

Section 166 of the Atomic Energy Act 
of 1954 effectively precludes omission of 
this clause under circumstances other 
than those at FAR 25.903(a)(2). Consult 
Counsel if requested to omit. 


PART 926—[ RESERVED] (AS IS FAR) 


PART 927—PATENTS, DATA, AND 
COPYRIGHTS 


Subpart 927.1—{ Reserved] 
Subpart 927.2—{Reserved] 


Subpart 927.3—Patents Rights Under 
Government Contracts 


927.300 General. 


Subpart 927.4 Technical Data and 

Copyrights 

927.400 Scope of subpart. 

927.401 Definitions. 

927.402 Acquistion and use of technical 
data. 

927.402-1 General. 

927.402-2 Policy. 

927.402-3 Procedures (supply, research, 
development, or demonstration 
contracts). 

927.402-4 Procedures (Government-owned 
facilities). 

927.403 Negotiations and deviations. 


Subpart 927.5—[ Reserved] 
Supart 927.1—[Reserved] 


Subpart 927.2—[Reserved] 


Subpart 927.3—Patents Rights Under 
Government Contracts 


927.300 General. 

The provisions of 41 CFR 9-9.1 apply 
to contracts with other than small 
business firms and nonprofit 
organizations. The following sentence 
shall be substituted for the first sentence 
of paragraph (j)(2) of the Patent Rights 
(Long Form) clause of 41 CFR 9-9.107- 
5(a) and paragraph (e)(2) of the Patent 
Rights (Short Form) clause of 41 CFR 9- 
9.107-6: 


The contractor will include the clause at 
952.227-71 “Patent Rights—Small Business 
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Firms or nonprofit Organizations” suitably modifications thereof, provided that be used along with the clause at 
modified to identify the parties, in all such data: 952.227-75 to enable the contracting 
subcontracts regardless of tier, for (1) Are not generally known or officer to require the contractor to 
experimental, developmental or research available from other sources without furnish additional technical data, the 
work to be performed in the United States by bligati ing thei 7 f ttc kn 
a small business firm or a nonprofit oO igation concerning their requirement or which was not own at 
organization. In all other subcontracts, confidentiality; the time of contracting. There is, 
regardless of tier, for experimental, (2) Have not been made available by however, a built-in limitation on the 
developmental, demonstration, or research the owner to others without obligation kind of technical data which a 
work, the contractor will include the Patent concerning their confidentiality; and contractor may be required to deliver 
Rights clause of 41 CFR 9-9.107-5(a) or 41 (3) Are not already available to the under either the contract statement of 
CFR 9-9.107-6 as appropriate, modified to Government without obligation work or the Additional Technical Data 
identify the parties. concerning their confidentiality. Requirements clause. This limitation is 
The clause at 952-227-71 shall apply (c) “Contract data” means technical found in the withholding provision of 
to contracts with small business firms data first produced in the performance paragraph (e) of the Rights in Technical 
and nonprofit organizations in of the contract, technical data which are _ Data (long form) clause of section 
accordance with OMB Circular A-124 specified to be delivered under the 952.227-75 which provides that the 
and Chapter 38 of Title 36 of the United contract, technical data that may be contractor need not furnish “proprietary 
States Code. called for under the Additional data.” It is specifically intended that the 
: Technical Data Requirements clause of contractor may withhold “proprietary 
Subpart 927.4—Technical Data and the contract, if any, or technical data data” even though a requirement for 
Copyrights oe delivered in connection with technical data specified in the statement 
s the contract. of work or called for pursuant to the 
-aaieudioes i SO wilen (d) “Unlimited rights” means rights to Additional Technical Data 
procedures, and instructions for nataiienat use, duplicate or disclose technical data, Requirements clause would seemingly 
clauses with respect to the acquisition Sanne taper soem eennenaee require the furnishing of proprietary 
d ft om ld icht for any purpose whatsoever, and to data. This withholding of proprietary 
ae ae Se CULE CEN SE: CORES permit others to do so. data is the primary means by which the 
in contracts or subcontracts entered 


into, with or for the benefit of the 927.402 Acquisition and use of technical contractor may protect its proprietary 


Government. data. position. 
(c) There are, however, two situations 


927.401 Definitions. 927.402-1 General. where the Government, or its 

For the purpose of this subpart, the (a) The provisions herein pertain to representative, may need to have limited 
following terms have the meanings set research, development, demonstration access to a contractor's proprietary 
forth below: and supply contracts, and contracts for data. First, paragraph (f) of the Rights in 

(a) “Technical data” means recorded the operation, design, or construction of | Technical Data (long form) clause gives 
information, regardless of form or Government-owned facilities which are _ the contracting officer’s representatives 
characteristic, of a scientific or technical covered by section 927.402—4. Under the limited right to inspect at the 
nature. It may, for example, document DOE's broad charter to perform contractor's facility the contractor's 
research, experimental, developmental, research, development, and proprietary data which were withheld 
demonstration, or engineering work or demonstration work, in both nuclear from delivery under paragraph (e) of the 
be usable or used to define a design or and nonnuclear fields, and to meet the clause for the purpose of verifying that 
process or to procure, produce, support, objectives stated in section 927.402-2 such data were properly withheld or to 
maintain, or operate material. The data below, DOE has extensive needs for evaluate work performance. In carrying 
may be graphic or pictorial delineations technical data. The satisfaction of these out the inspection, normally the 
in media such as drawings or needs and the achievement of DOE's contracting officer's representative is a 
photographs, text in specifications or objectives through a sound data policy DOE employee although he may be an 
related performance or design type are found in the balancing of the needs employee of a DOE contractor acting 
documents, or computer software and equities of the Government, its under an agreement to treat in 
(including computer programs, computer _ contractors, and the general public. confidence the proprietary data to be 
software data bases, and computer (b) It is important to keep a clear inspected. However, where the 
software documentation). Examples of distinction between contract contractor whose data are to be 
technical data include research and requirements for the delivery of inspected demonstrates that there would 
engineering data, engineering drawings technical data on the one hand, and be a possible conflict of interest if the 
and associated lists, specifications, rights in technical data on the other. The inspection were made by such a 
standards, process sheets, manuals, legal rights which the Government contractor employee, the contracting 
technical reports, catalog item acquires in technical data in DOE officer's representative may be limited 
indentification and related information. contracts (other than “facilities” to a DOE employee. Paragraph (f) has a 
Technical data, as used in this subpart, contracts) are set forth in the Rights in built-in exclusion from these inspection 
do not include financial reports, cost ‘ Technical Data (long form) clause of rights for “specific items of proprietary 
analyses, and other information section 952.227-75. However, this clause data” when they are so specified in the 
incidental to contract administration. does not obtain for the Government the contract schedule. Such exclusions limit 

(b) “Proprietary data” means delivery of any data whatsoever. Rather, even DOE's minimum rights of 
technical data which embody trade known requirements for the technical evaluating contract work performance 
secrets developed at private expense, data to be delivered by the contractor and verifying that technical data 
such as design procedures or techniques, _ shall be set forth as part of the contract withheld by the contractor is proprietary 
chemical composition of materials, or (e.g. in the statement of work). The in fact. Such exclusions should be 
manufacturing methods, processes, or Additional Technical Data sparingly used, and only in situations 
treatments, including minor Requirements clause at 952.227-73 may where program personnel stipulate to 
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the fact that DOE has no need for access 
to the specified items to be excluded 
from paragraph (f), i.e., that the 
nondisclosure and nonaccessibility will 
not adversely affect the DOE program 
involved. It should also be noted that 
paragraph (f) permits exclusion of 
“specific items” of proprietary data and, 
accordingly, should not be used to 
exclude classes of technical data or all 
technical data pertaining to specific 
items or processes or classes of items or 
processes. The second situation, where 
the Government may have limited 
access to a contractor’s proprietary 
data, is provided in optional paragraph 
(g) of the Rights in Technical Data (iong 
form) clause. When used, optional 
paragraph (g) provides the Government 
the right to require the contractor to 
furnish with limited rights the 
proprietary data previously withheld 
under paragraph (e). In this situation, 
the limited rights in proprietary data and 
the Government's obligation for limited 
use and disclosure of such data as set 
forth in the Rights in Technical Data 
(long form) clause provides the means 
by which the contractor protects its 
proprietary position. Paragraph (g) will 
be used only where it is determined by 
DOE that for programmatic reasons 
there is a need for the delivery of 
proprietary data to the Government. 
Where proprietary data is to be 
delivered under paragraph (g) and 
subparagraph (a) or (b) of the limited 
rights legend is to be applied to the data, 
the contractor may, if he can show the 
possibility of a conflict of interest 
regarding disclosure of such data to 
other contractors, limit or modify 
subparagraphs (a) or (b) as set forth in 
section 927.402-3(e)(3), to exclude or 
include certain contractors. 

(d) The contractor licensing provisions 
of optional paragraph (h) of the Rights in 
Technical Data (long form) clause 
enable DOE to require limited licenses 
in proprietary contract data to be 
granted to the Government and 
responsible parties in certain 
circumstances. Such a license may 
parallel or supplement the license 
obtained in background patents under 
the provisions of paragraph (k) of the 
Patent Rights clause of Subpart 927.402- 
3(e)(4). Paragraph (h) is normally to be 
included in contracts for research, 
development or demonstration where it 
is deemed by DOE that the limited 
license afforded therein is necessary to 
ensure widespread commercial use or 
practical utilization of subject of the 
contract. As explained in section 
927.402-3(e)(4), paragraph (h) provides 
that upon request by DOE, the 
contractor will grant to the Government 


and responsible third parties a license in 
proprietary data only where such data 
in the form of results obtained by its 
use, i.e., essential equipment, articles, 
products, and the like which were the 
subject of the contract, are not 


. otherwise available, or cannot be made 


available in a reasonable time as set 
forth in paragraph (h). 

(e) It is the responsibility of prime 
contractors and higher tier 
subcontractors, in meeting their 
obligations with respect to contract 
data, to obtain from their subcontractors 
the rights in, access to, and delivery of 
such data on behalf of the Government. 
Accordingly, subject to the policy set 
forth in these regulations, and subject to 
the approval of the contracting officer 
where required, selection of appropriate 
technical data provisions for 
subcontracts is the responsibility of the 
prime contractor of higher-tier 
subcontractor. In many but not all 
instances, inclusion in a subcontract of 
the Rights in Technical Data (long form) 
clause of section 952.227-75 will suffice 
to obtain for the benefit of the 
Government the rights in and, if 
appropriate, access to technical data. 
Access by DOE to technical data, i.e., 
the inspection rights afforded in 
paragraph (f) of the Rights in Technical 
Data (long form) clause, section 952.227- 
75, normally should be obtained only in 
first-tier subcontracts having as a 
purpose the conduct of research, 
development, or demonstration work or 
the furnishing of supplies for which 
there are substantial technical data 
requirements as reflected in the prime 
contract. If a subcontractor refuses to 
accept technical date provisions 
affording rights in and access to 
technical data on behalf of the 
Government, the contractor shall so 
inform the Contracting Officer in writing 
and not proceed with the subcontract 
without written authorization of the 
Contracting Officer. In prime contracts 
(or higher-tier subcontracts) which 
contain the Additional Technical Data 
Requirements clause, it is the further 
responsibility of the contractor (or 
higher-tier subcontractor) to determine 
whether inclusion of such clause in a 
subcontract is required to satisfy 
technical data requirements of the prime 
contract (or higher-tier subcontract). As 
is the case for DOE in its determination 
of technical data requirements, the 
Additional Technical Data 
Requirements clause should not be used 
at any subcontracting tier where the 
technical data requirements are fully 
known, and normally the clause will be 
used only in subcontracts having as a 
purpose the conduct of research, 
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development, or demonstration. Prime 
contractors and higher-tier 
subcontractors shall not use their power 
to award subcontracts as economic 
leverage to inequitably acquire rights in 
the subcontractor’s proprietary data for 
their private use, and they shall not 
acquire rights on behalf of the 
Government to proprietary data for 
standard commercial items unless 
required by the prime contract. 

(f} Related to the acquisition and use 
of technical data are the contractor's 
rights in contract data as well as 
technical data furnished to the 
contractor by DOE or its contractors. 
These rights are set forth in paragraph 
(b}(2) of each Rights in Technical Data 
clause and provide that the contractor 
may, subject to patent, security and 
other provisions of the contract, use for 
its private purposes contract data it first 
produces in the performance of the 
contract, provided that the contractor 
has met its data requirements (e.g., 
delivery of data in form of progress of 
status reports specified to be delivered) 
as of the date of the private use of such 
data. It is not necessary that a final 
report be submitted in order to privately 
use data if all required progress and 
interim reports and other technical data 
then due have been delivered. 
Paragraph (b)(2) further provides that 
technical or other data received by the 
contractor in the performance of the 
contract must be held in confidence by 
the contractor in accordance with 
restrictions accompanying the data. 

(g) An additional clause described 
further at 927.402-3(f), the text of which 
is found at 952.227-76 entitled Rights in 
Data—Special Works, is to be used in 
place of or in addition to the Rights in 
Technical Data (long form) clause in 
contracts where a purpose of the 
contract is the production of 
copyrightable material, a substantial 
portion of which is to be first produced 
in the performance of the contract, such 
as motion pictures, television 
recordings, books, histories, etc. Where, 
during contract negotiations, it may be 
determined to purchase, i.e., 
“specifically acquire,” unlimited rights 
in technical data, or to lease or obtain a 
license therein, or to obtain rights in 
existing data, an appropriate clause 
therefor should be obtained from patent 
counsel. In situations where technical 
data including computer software are to 
be leased or licensed, the terms of any 
agreement restricting the Government's 
rights Will be included in the contract as 
either a special provision or an 
agreement annexed thereto. Another 
clause, the Rights in Technical Data 
(short form) clause further described at 





927.402-3(g), the text of which is found 
at 952.227-77, is provided for use in 
research contracts with educational 
institutions and consultants. Such 
contracts may, for example, include 
those for conducting symposia, training, 
or education, or other contracts not 
involving possible use of proprietary 
data. 

(h) In contracts involving access to 
certain categories of DOE-owned 
restricted data, as set forth in 10 CFR 
Part 725, DOE has reserved the right to 
receive reasonable compensation for the 
use of its inventions and discoveries, 
including its related data and 
technology. Accordingly, in contracts 
where access to such restricted data is 
to be provided to contractors, the 
following parenthetical phrase shall be 
inserted after “contract data” in 
paragraph (b)(2)(ii) of the clause 
952.277-75, after “technical data” in 
paragraph (b)(2) of the clause in section 
952.227-77, or after “technical data” in 
paragraph (b)(2)(ii) of the clause in 
section 952.227-78 as appropriate: 
(except Restricted Data in category C- 
24, 10 CFR Part 725, in which DOE has 
reserved the right to receive reasonable 
compensation for the use of its 
inventions and discoveries, including 
related data and technology). In 
addition, there are other types of 
contract situations (e.g., no cost 
contracts for studies or evaluation) 
wherein the contractor is given access 
restricted data. In such contract 
situations, limitations on the use of such 
data may be appropriate. 


927.402-2 Policy. 

The technical data policy is directed 
toward achieving the following 
objectives: 

(a) Making the benefits of the energy 
research, development and 
demonstration programs of DOE widely 
available to the public in the shortest 
practicable time; 

(b) Promoting the commercial 
utilization of the technology developed 
under DOE programs; 

(c) Encouraging participation by 
private persons in DOE energy research, 
development, and demonstration 
programs; and 

(d) Fostering competition and 
preventing undue market concentration 
or the creation or maintenance of other 
situations inconsistent with the antitrust 
laws. 


927.402-3 Procedures (supply, research, 
development, or demonstration contracts). 
(a) Known requirements for technical 
data. Technical data requirements are 
determined in relation to the intended 
use of the data which in turn depends 


upon the intended use of the contract 
end item. In many contracts for 
research, the end item may often be a 
technical report or series of such 
reports, which in contracts beyond 
research, the subject of the contract may 
be a feasibility model, an engineering or 
advance development model, or a 
prototype. The extent to which required 
technical data may be needed often 
depends on the level of maturity of 
design and perfection of the end item, 
and, for a demonstration plant or 
prototype, may include data pertaining 
to performance, operational and 
environmental testing, repair, 
maintenance, operation, quality 
assurance, detailed design, logistics, 
training, etc. Known technical data 
requirements shall be programmatically 
ascertained prior to contracting and 
shall be included in requests for 
proposals or disclosed during contract 
negotiations for incorporation as data 
requirements in the contract statement 
of work. 

(b) Additional requirements for 
technical data. In contracts for research, 
development, or demonstration, it is not 
normally possible or appropriate for the 
Government to ascertain all actual 
needs for technical data in advance of 
contracting. Accordingly, the Additional 
Technical Data Requirements clause at 
952.227-73, shall normally be used in 
such contracts (and, if appropriate, in 
subcontracts) to enable the ordering of 
technical data as the actual need and 
requirement therefor became known 
during the course of the contract. If all 
technical data requirements are known 
in advance of contracting and are set 
forth in the contract statement of work, 
this clause need not be used. The 
Additional Technical Data 
Requirements clause should not 
normally be used in supply contracts 
because the required technical data 
therefor are ordinarily known in 
advance and thus are specified in the 
contract statement of work or 
specification. When the Additional 
Technical Data Requirements clause is 
used, the Rights in Technical Data-Long 
Form clause at 952.227-75 shall also be 
used. 

(c) The text of the additional 
Technical Data Requirements clause is 
found at 952.227-73. 

(d) Proposals. 

(1) The policy and procedures for 
treatment of proposal information are 
set forth in FAR 15.413 for solicited 
proposals and in FAR 15.509 for 
unsolicited proposals. 

(2) Solicited proposals are to be 
handled in accordance with the 
procedures of FAR 15.413-2. Evaluation 
of such proposals outside the 
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Government is authorized in accordance 
with the procedures of FAR 15.413-2(f) 
and paragraph (4) below. In order to 
assure that solicited proposals are 
properly handled, the handling notice of 
FAR 15.413-2(e) shall be affixed to a 
cover sheet attached to each proposal 
upon receipt by DOE. Use of the notice 
neither alters any obligation of the 
Government, nor diminishes any rights 
in the Government to use or disclose the 
information. 

(3) Unsolicited proposals are to be 
handled in accordance with FAR 15.509. 
Outside evaluations of such proposals 
are authorized in accordance with the 
procedures of paragraph (d)(4) below. 

(4)(i) It is DOE policy to have 
proposals évaluated by the most 
competent persons available in 
Government. In addition, DOE 
frequently meets its evaluation needs by 
having proposals reviewed by 
evaluators and contractor organizations 
operating or managing government- 
owned facilities. Outside evaluations 
may be made provided the requirements 
in (d)(4) (ii) and (iii) below are met. A 
decision to employ outside evaluators 
shall take into consideration 
requirements for avoidance of 
organizational conflicts of interest set 
forth in 909.5 and the competitive 
relationship, if any, between the 
proposer and the prospective outside 
evaluator. 

(ii) Decisions to evaluate proposals 
outside the government shall be made 
by the Source Selection Official with the 
concurrence of the Procurement 
Executive, for all source evaluation 
board procurements, or by the Senior 
Program Official or designee for other 
procurements. If the proposal under 
consideration expressly indicate that 
only Government evaluation is 
authorized and evaluation outside the 
Government is nevertheless desired, the 
proposer should be advised that DOE 
may be unable to give full consideration 
to the proposal unless the proposer 
consents in writing to having the 
proposal evaluated outside the 
Government. 

(iii) Where it is determined to 
evaluate a proposal outside the 
Government, such as by consultants, 
grantees and contractors including those 
who operate or manage Government- 
owned facilities, the agreement of 
952.227-74.4 or an equivalent 
arrangement for the treatment of the 
proposal shall be obtained from the 
outside evaluator before DOE furnishes 
a copy of the proposal to such person. In 
addition, care should be taken that the 
required handling notice is affixed to a 
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cover sheet attached to the proposal 
before it is disclosed to the evaluator. 

(5) Should a contract be awarded 
based on a proposal, it is DOE policy, in 
consideration of the award, to obtain 
unlimited rights for the Government in 
the technical data contained in the 
proposal unless the prospective 
contractor marks those portions of the 
technical information which he asserts 
as “proprietary data,” or specifies those 
portions of such technical data which 
are not directly related to or will not be 
utilized in the work to be funded under 
the contract. “Proprietary data” is 
defined in 927.401(b). A proposer who 
receives a contract award shall mark 
numbers to be inserted in the Rights to 
Proposal Data clause of 952.227-74.2, 
which clause shall be inserted in the 
contract. Subject to the concurrence of 
the Contracting Officer, information 
unrelated to the contract may be deleted 
from the proposal by the contractor. The 
responsibility, however, of identifying 
technical data as proprietary or deleting 
it as unrelated, rests with the 
prospective contractor. 

(e) Rights in technical data. 

(1) The Rights in Technical Data (long 
form) clause set forth at 952.227-75 will 
be used in all contracts having as a 
purpose the conduct of research, 
development, or demonstration, or in 
contracts for supplies, or in any other 
contract where technical data are 
expected to be first produced under the 
contract, where technical data are 
specified to be delivered in the contract, 
or where the contract contains the 
Additional Technical Data 
Requirements clause. Accordingly, all 
such contracts will contain the Rights in 
Technical Data (long form) clause of 
paragraph (e) (2) below, except as noted 
in section 927.4024 and section 927.402- 
3 (f) and (g) and except contracts for 
standard commercial off-the-shelf 
supplies where technical data such as 
operating or repair manuals are 
routinely furnished with the supplies. 

(2) The text of the Rights in Technical 
Data (Long Form) clause may be found 
at 952.227-75. 

(3) Optional clause—Limited Rights in 
Proprietary Data. 

In research, development, or 
demonstration contracts, and supply 
contracts where it is determined that 
delivery or proprietary data is necessary 
with limited rights in the Government, 
the Rights in Technical Data (long form) 
clause at 952.227-75 shall be 
supplemented by the additional 
paragraph (g) set forth at 952.227-75.1. It 
should be noted that this paragraph 
does not entitle the contractor to place a 
limited rights legend on any technical 
data furnished to the Government under 


paragraph (g) unless the Contracting 
Officer requests in writing delivery of 
identified technical data previously 
withheld under paragraph (e) of the 
Rights in Technical Data clause. 
Paragraph (g) provides that proprietary 
data may be specified in the contract as 
being excluded from the delivery 
requirements of paragraph (e). 
Alternatively, the limited rights legend 
specified in 952.227-75.1 may be made 
applicable to only those classes of 
proprietary data determined as being 
necessary for delivery with limited 
rights. In addition, when furnishing 
proprietary data with the limited rights 
legend, subparagraphs (a), (b) and (c) 
thereunder may be modified as follows. 
When proprietary data is to be 
furnished only for evaluation, 
subparagraph (a) of the limited rights 
legend shall be used, and subparagraphs 
(b) and (c), if otherwise inapplicable, 
may be deleted. When there is a 
programmatic requirement that 
proprietary data be disclosed to other 
DOE contractors only for information or 
use in connection with work performed 
under their contracts, subparagraph (b) 
of the limited rights legend shall be 
used, and subparagraph (a) and (c) may 
be deleted if otherwise inapplicable. In 
either of the foregoing examples, the 
contractor may, if he can show the 
possibility of a conflict of interest 
because of disclosure of such data to 
certain contractors or evaluators, 
exclude such contractors or evaluators 
from subparagraphs (a) or (b). If the 
data is required solely for emergency 
repair or overhaul, subparagraph (c) of 
the limited rights legend shall be 
retained, and subparagraphs (a) and (b) 
may be deleted, unless otherwise 
applicable. In the event it is determined 
that all of the subparagraphs (a), (b) and 
(c) of the limited rights legend are to be 
deleted, the word “none” shall be 
inserted in the legend after the colon(:). 

(4) Optional clause—Contract 
Licensing. 

In many contracting situations the 
achievement of DOE’s objectives would 
be frustrated if the Government, at the 
time of contracting, did not obtain on 
behalf of responsible third parties and 
itself limited license rights in and to 
proprietary contract data. Where, for 
example, the contractor is required to 
license background patents, 
consideration should be given to 
securing co-extensive license rights to 
the Government and responsible third 
parties at reasonable royalties, and 
under appropriate restrictions, for 
contract data which are proprietary data 
in order to practice the technology 
which is a subject of the contract. When 
such a license right is deemed 


necessary, the Rights in Technical Data 
(long form) clause should be 
supplemented by the addition of 
paragraph (h) at 952.227-75.2. Paragraph 
(h) will normally be sufficient to cover 
proprietary contract data for items and 
processes that were used in the contract 
and are necessary in order to insure 
widespread commercial use of a subject 
of the contract. The expression “subject 
of the contract’ is intended to limit the 
licensing required in paragraph (h) 
below to the fields of technology 
specifically contemplated in the contract 
effort and may be replaced by a more 
specific statement of the fields of 
technology intended to be covered in the 
manner described in Section 
927.501(a)(9) of Subpart 927.5 of these 
Regulations pertaining to “Background 
Technology.” Where, however, 
proprietary contract data cover the main 
purpose or basic technology of the 
research, development, or 
demonstration effort of the contract, 
rather than subcomponents, products or 
processes which are ancillary to the 
contract effort, the limitations set forth 
in subparagraphs (1)-(4) of paragraph 
(h) should be modified or deleted. 
Paragraph (h) further provides that 
technical data may be specified in the 
contract as being excluded from or not 
subject to the licensing requirements 
thereof. This exclusion can be 
implemented by limiting the 
applicability of the provisions of 
paragraph (h) to only those classes or 
categories of proprietary data 
determined as being essential for 
licensing. Although contractor licensing 
may be required under paragraph (h), 
the final resolution of questions 
regarding the scope of such licenses, the 
terms thereof, including provisions for 
confidentiality and reasonable royalites, 
is then left to the negotiation of the 
parties with resolution of the issues 
being made, necessary, by a court of 
competent jurisdiction. 

(f) Rights in Data—Special Works. 

(1) The clause set forth in 952.227-76 
shall be used in all contracts where the 
principal purpose or a task of the 
contract is the production of 
copyrightable works, even though such 
works may incorporate uncopyrighted 
material or material previously 
copyrighted by the contractor or others. 
Such contracts include those: 

(i) Primarily for production of motion 
picture or television recordings or 
scripts, musical compositions or 
arrangements, sound tracks or 
recordings, translations, adaptations, 
and the like; 





{ii) For books, compilations, surveys, 
histories, or technology information 
pamphlets; 

(iii) For works pertaining to 
management studies, support services, 
training, career guidance, or similar 
functions of DOE; and 

(iv) For works pertaining to guidance 
or instruction of DOE officials or 
employees in the discharge of official 
duties. 

(2) The Rights in Data—Special Works 
clause at 952.227-76 should be modified 
with the assistance of Patent Counsel 
where the contract calls for the editing, 
translation, addition, or other 
modification of the subject matter of en 
existing work. 

(g) Rights in Technical Data (short 
form). 

(1) The clause set forth in 952.227-77 
may be used in contracts for basic 
research including grants, special 
research contracts with educational 
institutions, contracts with consultants, 
contracts for symposia, or for the 
conduct of training and educational 
programs, and in other contracts of a 
similar nature. This clause shall not be 
used in any contract where proprietary 
information of the contractor may be 
utilized in the performance of work 
under the contract; in such instances the 
Additional Technical Data 
Requirements clause of section 952.227- 
73 and the Rights in Technical Data 
(long form) clause of section 952.227-75 
shall be used. The short form clause of 
this section shall not be used in 
situations involving long-term 
consultancy arrangements for work in 
DOE programs providing opportunities 
for specialized work experience at DOE- 
owned facilities for scientific, 
engineering, and other employees of 
private firms and institutions engaged in 
civilian applications of atomic energy. 


927.402-4 Procedures (Government- 
owned facilities). 

(a) General. 

It is essential that DOE maintain 
continuity in its programs which are 
implemented by contracts for the 
operation of Government-owned 
facilities. Contract data first produced or 
specifically used in the performance of 
such contracts must be considered as 
integral to and remaining with the 
facility or plant after termination of such 
contracts and thus available to DOE and 
its future contractors for the continued 
use of the facility or plant. However, it is 
recognized that these contracts by their 
nature cannot always be subject to one 
set of prescribed contract provisions 
which will always apply. Accordingly, 
the Rights in Technical Data-Facility 
clause set forth in 952.227-78 is to be 


used as a basic or minimal clause which 
may be modified or expended with the 
concurrence of patent counsel to meet 
particular contract situations. 

Whenever a contract has a purpose 
the operation of a Government-owned 
research or production facility, the 
clause set forth at 952.227-78 shall 
normally be included in the contract. 
Inasmuch as this clause secures to the 
Government ownership, access to, and, 
if requested, delivery of all technical - 
data first produced in the performance 
of the contract and access to and 
delivery of technical data which are 
specifically used in the performance of 
the contract, there is no need to include 
the Additional Technical Data 
Requirements Clause of section 927.402- 
3(c). 

(b) Subcontracting. 

Unless otherwise directed by the 
contracting officer, the contractor shall 
follow the policy and procedures of 
section 927.402-1, 927.402-2, and 
927.402-3 above and shall employ the 
provisions of the Additional Technical 
Data Requirements Clause of section 
952.227-73 and the Rights in Technical 
Data clause of section 952.227-75 where 
appropriate, except in subcontracts for 
the design of special production plants 
or facilities or specially designed 
equipment for facilities or plants, in 
which instances contractors shall 
include the provisions of the Rights in 
Technical Data—Facility Clause of 
section 952.227-78. 

(c) Optional clause—Limited rights in 
proprietary data. 

In contracts where it is determined 
that delivery of proprietary data is 
necessary with limited rights in the 
Government, the Rights in Technical 
Data clause of this section shall be 
supplemented by the additional 
paragraph (e), set forth in 952.227-79. 
Paragraph (e) provides that technical 
data may be specified in the contract as 
being excluded from the delivery 
requirements thereof. Alternatively, 
paragraph (e) may be limited or made 
applicable to only those classes of 
proprietary data determined as being 
necessary for delivery with limited 
rights. In addition, when furnishing 
proprietary data with the limited rights 
legend, subparagraph (a), (b) and (c) 
thereunder may be modified as follows. 
When proprietary data is to be 
furnished only for evaluation, 
subparagraph (a) of the limited rights 
legend shall be used, and subparagraphs 
(b) and (c), if otherwise inapplicable, 
may be deleted. When there is a 
programmatic requirement that 
proprietary data be disclosed to other 
DOE contractors only for information or 
use in connection with work performed 
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under their contracts, subparagraph (b) 
of the limited rights legend shall be 
used, and subparagraphs (a) and (c) may 
be deleted if otherwise inapplicable. In 
either of the foregoing examples, the 
contractor may, if he can show the 
possibility of a conflict of interest 
because of disclosure of such data to 
certain contractors or evaluators, 
exclude contractors or evaluators from 
subparagraphs (a) or (b). If the data is 
required solely for emergency repair or 
overhaul, subparagraph (c) of the limited 
rights legend shall be retained, and 
subparagraphs (a) and (b) may, unless 
otherwise applicable, be deleted. In the 
event that it is determined that all of the 
subparagraph (a), (b) and (c) of the 
limited rights legend are to be deleted, 
the word “none” shall be inserted in the 
legend after the colon (:). 


927.403 Negotiations and deviations. 


Contracting Officers shall contact the 
Patent Counsel assisting their 
contracting activity, or the Assistant 
General Counsel for Patents, for 
assistance to the Contracting Officer in 
selecting, negotiating, or approving 
appropriate data and copyright clauses 
in accordance with the procedures as 
set forth in section 927.102. In particular, 
advice of Patent Counsel should be 
obtained regarding the appropriateness 
or modification of optional paragraphs 
(g) and (h) of the Rights in Technical 
Data (long form) clause, the exclusion of 
specific items of proprietary data from 
paragraph (f) in said clause, and the 
exclusion of the Additional Technical 
Data Requirements clause of section 
927.402-3(c). 


Subpart 927.5—[Reserved] 


PART 928—BONDS AND INSURANCE 


928.000 Scope of part. 


Subpart 928.1—Bonds 

928.101-1 Policy on use. 

928.103-2 Performance bonds. 

928.103-3 Payment bonds. 

928.106-70 Execution and administration of 
bonds. 

928.106-71 Fidelity bonds. 


Subpart 928.2—Sureties 


928.202-1 Corporate sureties. 

928.202-70 Partnerships as sureties. 

928.202-71 Substitution or replacement of a 
surety. 


Subpart 928.3—Insurance 
928.301 Policy. 
928.370 Service-type insurance policies. 


928.000 Scope of part. 


This part implements and 
supplements the requirements on bonds 
and insurance set forth in FAR Part 28. 
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Coverage relating to operating 
contractors is to be found in Subpart 
917.6. 


Subpart 928.1—Bonds 


928.101-1 Policy in use. 


(a) In addition to the restriction on use 
of bid guarantees in FAR 28.101-1(a), a 
bid guarantee may be required only for 
lump sum or unit price contracts entered 
into as a result of formal advertising, 
and may not be required for negotiated 
contracts. 


928.103-2 Performance Bonds. 


Situations inaddition to those listed 
in FAR 28.103-2, which may warrant 
requiring a performance bond are: 

(a) Where doubt exists as to the 
financial or technical ability of all 
possible suppliers; 

(b) Where the contractor's talent is 
overly concentrated in a few key 
personnel whose illness or departure 
could seriously impair the contractor's 
ability to perform the propcsed work; 

(c) Where other commitments of the 
contractor might delay performance; 

(d) Where performance of the 
proposed work might disrupt other 
operations of the contractor and impair 
its overall efficiency's; and 

(e) Where the item being 
manufactured is a component for 
another article and is required by a 
particular date in order to avoid delay in 
delivery of the end product. 


928.103-3 Payment Bonds. 


Determination that it is in the best 
interest of the Government to require 
payment bonds in connection with other 
than construction contracts may be 
made by the contracting officer on 
individual acquisitions subject to the 
approval of the Head of the Contracting 
Activity. In the case of either advertised 
or negotiated acquisitions, whenever the 
contracting officer has reason to believe 
that work under a proposed contract 
might be delayed because of the concern 
of subcontractors or suppliers over the 
credit standing of a potential prime 
contractor, the contracting officer should 
consider requiring a payment bond. 


928.106-70 Execution and administration 
of bonds. 

(a) Bid bonds. Prior to award of a 
contract, the contracting officer shall 
obtain a review from Counsel of the bid 
bond furnished with the successful bid 
as to legal form and sufficiency and as 
to acceptability of the surety. Prior to 
award of a subcontract, the contracting 
officer shall review the bid bond 
furnished with the successful bid as to 
legal form and sufficiency and as to 


acceptablity of the surety and adequacy 
of the bond. 

(b) Performance and payment bonds. 
Prior to the award of a contract the 
contracting officer shall obtain review of 
such bonds as to legal form and 
sufficiency, acceptability of the surety, 
and adequacy of the bond. (See FAR 
28.102 and 28.103). A performance or 
payment bond, other than an annual 
bond, shall not antedate the contract to 
which it pertains. 


$28.106-71 Fidelity bonds. 


Fidelity bonds shall not be required in 
connection with fixed-price contracts. 
They may be required, however, in 
connection with cost-reimbursement 
contracts, for supplies, construction, or 
for the operation of Government-owned 
plants, where it is determined that a 
fidelity bond is necessary for the 
protection of the Gvernment or the 
contractor, or when it is considered 
desirable to obtain the investigative and 
claim services of the surety company. 


Subpart 928.2—Sureties 


928.202-1 Corporate sureties. 


Each corporate surety, may, by setting 
forth the limit of its liability in the bond 
as a definite and specific sum, limit such 
liability. The co-sureties must, however, 
bind themselves “jointly and severally” 
for the purpose of allowing a joint action 
or actions against any or all of them. 


928.202-70 Partnerships as sureties. 


A partnership or other unincorporated 
association, as such, shall not be 
accepted as a surety. The individual 
members of the partnership or 
association may, of course, qualify as 
sureties, provided they meet the 
requriements set forth in FAR 28,202-2. 
Individual members of a partnership or 
association shall not, however, be 
acceptable as sureties on bonds under 
which the partnership or association, or 
any co-partner or member thereof, is the 
principal obligor. 


928.202-71 Substitution or Replacement 
of a Surety. 


In case of financial inadequacy, 
failure, or other disqualifying cause on 
the part of a surety under a bond, the 
contracting officer shall require the 
substitution of a new surety satisfactory 
to the contracting officer. 


Subpart 928.3—insurance 


928.301 Policy. 


The DOE policies and procedures for 
indemnification of DOE contractors are 
set forth in FAR part 50 and 950. 
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928.370 Service-type insurance policies. 


(a) Service-type insurance policies are 
cost-reimbursement type contracts or 
subcontracts in which the insurer 
provides claim and loss adjustment 
services on a cost reimbursement basis, . 
which satisfies state and Federal | 
insurance requirements. 

(b) Service-type insurance policies 


- may be used with contracting officer 


approval, when one or more of the 
following conditions are present: 

(1) Pure risk commercial insurance is 
not available or, if available, cost is not 
considered reasonable; 


(2) Inherent risks in the contract are 
new and a part of the process of 
commercialization; 


(3) The service-type insurance is 
needed to implement jointly funded 
projects; or 

(4) The service-type insurance 
arrangement is considered in the 
Government's best interest. 


PART 929—[ RESERVED] (FAR IS 
TAXES) 


PART 930—COST ACCOUNTING 
STANDARDS 


Subpart 930.1—[Reserved] (FAR is General) 


Subpart 930.2—[Reserved] (FAR is 
Disclosure Requirements) 


Subpart 930.3—[Reserved] (FAR is CAS 
Contract Requirements) 


Subpart 930.4—[Reserved] (FAR is CAS 
Administration) 


Subpart 930.70—Cost of Money for Capital 
Employed on Facilities in Use and Capital 
Assets Under Construction 


930.7000 Scope and applicability. 

930.7001 Cost of money for capital 
employed on facilities in use. 

930.7001-1 Policy. 

930.7001-2 Definitions, measurement, and 
allocation. 

930.7001-3 Estimating business unit 
facilities capital and cost of money. 

930.7001-4 Contract facilities capital 
estimates. 

930.7001-5 Preward facilities capital 
applications. 

930.7001-6 Postaward facilities capital 
applications. 

930.7001-7 Administrative procedures. 

930.7001-8 Format 1301, Contract Facilities 
Capital and Cost of Money. 

930.7002 Cost of money for capital 
employed on capital assets under 
construction. 

930.7002-1 Policy. 

930.7002-2 Definitions. 

930.7002-3 Measurement. 

930.7002-4 Composition and allocation of 
costs. 

930.7002-5 Limitations. 

930.7002-6 Preaward capital employed 
application. 





Subpart 930.1—[Reserved] (FAR is General) 
Subpart 930.2—[Reserved] (FAR is 
Disclosure Requirements) 


Subpart 930.3—{ Reserved] (FAR is CAS 
Contract Requirements) 

Subpart 930.4—[ Reserved] (FAR is CAS 
Administration) 


Subpart 930.70—Cost of Money for Capital 
Employed on Facilities in Use and Capital 
Assets Under Construction 


930.700 Scope of applicability. 

This subpart sets forth policies and 
procedures related to implementation of 
the “cost of money” cost principle set 
forth in FAR 31.205-10. This cost 
principle deals with costs provided for 
under Cost Accounting Standard 414, 
Cost of Money as an Element of the Cost 
of Facilities Capital, and Cost 
Accounting Standard 417, Cost of 
Money as an Element of the Cost of 
Capital Assets Under Construction. 
Although these standards may not be 
specifically applicable to all contracts 
subject to the cost principles set forth in 
FAR Subpart 31.2, they have been 
extended to all such contracts by FAR 
31.205-10 and the provisions of this Part. 


930.7001 Cost of money for capital 
employed on facilities in use. 


930.7001-1 Policy. 

(a) It is Government policy to 
recognize facilities capital cost of money 
for facilities in use as an allowable cost 
on negotiated contracts subject to FAR 
Subpart 31.2 that are priced on the basis 
of cost analysis. 

(b) This policy shall apply to new 
contracts and contract modifications 
adding new work awarded on or after 
June 15, 1981. It shall apply in the same 
manner to any tier subcontracts or 
modifications thereto, upon the 
subcontractor’s request, provided the 
prime contract or modification was 
eligible as of the date of award for 
facilities capital cost or money in 
accordance with this paragraph. 


930.7001-2 Definitions, measurement, and 
allocation. - 

Cost Accounting Standard (CAS) No. 
414, Cost of Money as an Element of the 
Cost Facilities Capital, established 
criteria for the measurement and 
allocation of the cost of capital 
committed to facilities as an element of 
contract cost for historical cost 
determination purposes. Important 
features of the CAS are its definitions, 
techniques for application, and a 
prescribed Form CASB-CMF (Facilities 
Capital Cost of Money Factors 
Computation) with instructions. This 
930.7001 adopts the techniques of CAS 
414 as the approved method of 


measurement and allocation of facilities 
capital cost of money to overhead pools 
at the business unit level, and adds only 
such supplementary procedures as are 
necessary to extend those techniques for 
contract forward pricing administration 
purposes. Therefore, these procedures 
are intended to be completely 
compatible with, and an extension of, 
the definitions, criteria, and techniques 
of CAS 414. Contractors who 
computerize their financial data are 
encouraged to meet the requirements of 
both CAS 414 and this 930.7001 from the 
same data bank and programs. 


930.7001-3 Estimating business unit 
facilities capital and cost of money. 

The method of estimating the business 
unit facilities capital and cost of money 
uses the techniques of CAS 414. Cost of 
money factors (CMF) by overhead pools 
at the business unit are developed using 
Form CASB-CMF. Three elements are 
required to develop cost of money 
factors: business unit facilities capital 
data, overhead allocation base data, and 
the interest rate promulgated by the 
Secretary of the Treasury under Pub. L. 
92-41. These elements are discussed in 
this section. 

(a) Business unit facilities capital 
data. The net book value (acquisition 
cost less accumulated depreciation) is 
used for each cost accounting period. 
The net book value used is the-total of 
(1) the net book value of facilities 
recorded on the accounting records of 
the business unit, (2) the capitalized 
value of leases, and (3) the net book 
value of facilities at the corporate or 
group level that support depreciation 
charges allocated to the business unit in 
accordance with the provisions of CAS 
403. Projections of facilities capital will 
be supported by budget plans and/or 
similar type documentation and the 
estimated depreciation will be the same 
as used in projected overhead rates. 
Projections will accommodate changes 
in the level of facilities net book value; 
e.g., facilities additions, deletions or 
facilities by sale, abandonment or other 
disposal, idle facilities. 

(b) Overhead allocation bases. The 
base data used to compute the CMF 
must be the same as that used to 
compute the proposed overhead rates. 
CMF'’s should be submitted and 
evaluated as part of the proposal. 

(c) Interest rate. For purposes of 
projection, the most recent interest rate 
promulgated by the Secretary of the 
Treasury under Pub. L. 92-41 will be 
used as the cost of money rate in 
Column 1 of Form CASB-CMF. Where 
actual costs are used in definitization 
actions, the actual treasury rate(s) 
applicable to the period(s) of the 
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incurred costs will be recognized by 
development of a composite rate. 

(d) Determination of a final cost of 
money. CMF’s estimated in accordance 
with the above procedures are used to “ 
develop the facilities investment base 
used in forward pricing. Actual CMF’s 
are required when it is necessary to 
determine final allowable costs for cost 
settlement and/or repricing in 
accordance with CAS 414 and FAR 
31.205-10, 


930.7001-4 Contract facilities capital 
estimates. 


(a) After the appropriate Forms 
CASB-CMF have been an#lyzed and 
CMF’s have been developed, the 
contracting officer is in a position to 
estimate the facilities capital cost of 
money and capital employed for a 
contract proposal. Format 1301, Contract 
Facilities Capital and Cost of Money 
(see 930.7001-8), has been provided for 
this purpose. An evaluated contract cost 
breakdown, reduced to the contracting 
officer's prenegotiation cost objective, 
must be available. The procedure is 
similar to applying overhead rates to 
appropriate overhead allocation bases 
to determine contract overhead costs. 

(b) Format 1301, provides for listing 
overhead pools and direct-charging 
service centers (if used) in the same 
structure they appear on the contractor’s 
cost proposal and Form CASB-CMF. 
The structure and allocation base units- 
of-measure must be compatible on all 
three displays. The base for each 
overhead pool must be broken down by 
year to match each separate Form 
CASB-CMF. Appropriate contract 
overhead allocation base data are 
extracted by year from the evaluated 
cost breakdown or prenegotiation cost 
objective, and are listed against each 
separate Form CASB-CMF. Each 
allocation base is multiplied by its 
corresponding cost of money factor to 
get the facilities capital cost of money 
estimated to be incurred each year. The 
sum of those products represents the 
estimated contract facilities capital cost 
of money for the year's effort. Total 
contract facilities capital cost of money 
is the sum of the yearly amounts. 

(c) Since the facilities capital cost of 
money factors reflect the applicable cost 
of money rate in Column 1 of Form 
CASB-CMF, the contract facilities 
capital employed can be determined by 
dividing the contract cost of money by 
the same rate. Format 1301 is designed 
to record and compute all the above in 
the most direct way possible, and the 
end result is the contract facilities 
capital cost of money and capital 
employed. The capital employed amount 
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may be used to identify the level of 
facilities investment to be employed in 
contract performance for prenegotiation 
profit/fee determinations. (see FAR 
15.905-1(d) and 915.970-8(d)). 


930.7001-5 Preaward facilities capital 
applications. 

Facilities capital cost of money and 
capital employed as determined in 
930.7001—4, are applied in establishing 
cost and price objectives as follows: 

(a) Cost of money. (1) Cost objective. 
This special, imputed cost of money 
shall be used together with normal, 
booked costs, in establishing a cost 
objective or the target cost when 
structuring an incentive type contract. 
Target cost thus established at the 
outset, shall not be adjusted as actual 
cost of money rates become available 
for the periods during which contract 
performance takes place. 

(2) Profit objective. Cost of money 
shall not be included as part of the cost 
base when measuring the contractor's 
effort in connection with establishing a 
prenegotiation profit objective. The cost 
base for this purpose shall be restricted 
to normal, booked costs. 

(b) Facilities capital employed. The 
profit objective as it relates to the risk 
associated with facilities capital 
employed shall be assessed in 
accordance with the profit guidelines set 
forth in 915.970-8(d). 


930.7001-6 Postaward facilities capital 
applications. 

(a) Interim billings based on costs 
incurred. Contract facilities capital cost 
of money may be included in cost 
reimbursement and progress payment 
invoices. The amount that qualifies as 
cost incurred for purposes of the “Cost 
Reimbursement, Fee and Payment” or 
“Progress Payment” clause of the 
contract is the result of multiplying :the 
incurred portions of the overhead pool 
allocation bases by the latest available 
cost of money factors. Like applied 
overhead at forecasted overhead rates, 
such computations are interim estimates 
subject to adjustment. As each year’s 
data are finalized by computation of the 
actual cost of money factors under CAS 
414 and FAR 31.205-10, the new factors 
should be used to calculate contract 
facilities capital cost of money for the 
next accounting period. 

(b) Final settlement. Contract facilities 
capital cost of money for final cost 


determination or repricing is based on 
each year’s cost of money factors 
determined under CAS 414 and 
supported by separate Forms CASB- 
CMF. Contract cost must be separately 
computed in a manner similar to yearly 
final overhead rates. Also like overhead 
costs, the final settlement will include 
an adjustment from interim to final 
contract cost of money. However, 
estimated or target cost will not be 
adjusted. 


930.7001-7 Administrative procedures. 

(a) Contractor submission of Forms 
CASB-CMF will normally be initiated 
under the same circumstances as 
forward pricing rate agreements and 
evaluated as complementary documents 
and procedures. Separate forms are 
required for each prospective cost 
accounting period during which 
Government contract performance is 
anticipated. If the contractor does not 
annually negotiate forward pricing rate 
agreements, submissions may 
nevertheless be made annually or with 
individual contract pricing proposals, as 
agreed to by the contracting officer 
shall, with the assistance of the 
cognizant auditor, evaluate the cost of 
money factors, and retain approved 
factors with other negotiated forward 
pricing data and rates. 


(b) The contracting officer will 
complete a Format 1301, Contract 
Facilities Capital and Cost Money. 
proposal and determining the 
Government prenegotiation cost 
objective but before determining the 
Government prenegotiation profit 
objective. 

(c) A final Form CASB-CMF must be 
submitted by the contractor under CAS 
414 as soon after the end of each cost 
accounting period as possible, for the 
purpose of final cost determinations 
and/or repricing. The submission should 
accompany the contractor's proposal for 
actual overhead costs and rates, and be 
evaluated as complementary documents 
and procedures. 


930.7001-7 Format 1301, Contract 
Facilities Capital and Cost of Money. 


(a) Page 1 of Format 1301. 

This format shall not be printed, 
reproduced, or stocked by agencies and shall 
be used only as a guide for individual 
preparation. 
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6. CONTRACT FACILITIES CAPITAL COST OF MONEY 


5. C 
7. FACILITIES CAPITAL COST OF MONEY RATE 


8 CONTRACT FACILITIES CAPITAL EMPLOYED 


(b) Page 2 of Format 1301. 


Instructions for Format 1301 Contract 
Facilities Capital and Cost of Money 


Purpose. The purpose of this format is to 
compute the estimated facilities capital to be 
employed for a specific contract proposal. An 
intermediate step is to compute the estimated 
facilities capital cost of money, using the 
Facilities Capital Cost of Money Factors 
developed on Form(s) CASB-CMF. This 
procedure ¢s intended to be fully compatible 
with Cost Accounting Standard 414 “Cost of 
Money as an Element of the Cost of Facilities 
Capital,” and extend those criteria and 
techniques to prospective periods for forward 
pricing purposes. DEAR 930.7001-4 should be 
referred to for applicability and further 
explanation. 


Identification. Identify the contractor, 
business unit, and address. Identify the 
specific RFP or contract to which the 
computation pertains. Identify the estimated 
performance period of the contract. 

Overhead pools (Col. 1). List all business 
unit overhead pools and direct-charging 
service/support centers whose costs will be 
allocated to this contract. The structure must 
be compatible with contractor's cost proposal 
and Form(s) CASB-CMF. 

Cost accounting period (Col. 2). This 
column is used only for the “projected” 
method of estimating contract facilities 
capital employed and cost of money. Each 
Overhead Pool listed must be further broken 
down by each Cost Accounting Period 
impacted by the Performance Period of the 
contract. The yearly breakdown must also 
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correspond to yearly overhead allocation 
bases in the contractor's cost proposal, and 
to separate Forms CASB-CMF for each year 
listed. If the “historical” method is used, the 
column should be ignored. 

Contract overhead allocation base (Col. 3). 
For each Overhead Pool and Cost Accounting 
Period listed, record the same Contract 
Overhead Allocation base amounts used to 
derive the pre-negotiation cost objective. 
Such amounts should be the same as those 
used for burdening contract overhead or 
applying service/support center use charges. 
The base units-of-measure must agree with 
those used on the Ferm(s) CASB-CMF. 

Facilities capital cost of money factors 
(Col. 4). Carry forward the appropriate 
estimated Facilities Capital Cost of Money 
factors from the Form(s) CASB-CMF. 
Business units, overhead pools, and cost 
accounting periods must agree. 

Facilities capital of money amount (Col. 5). 
The product of each Contract Overhead 
Allocation Base (Col. 3) multiplied by its 
related Facilities Capital Cost of Money 
Factor (Col. 4). 

Contract facilities capital cost of money 
(Line 6). The sum of Col. 5. This represents 
the contract's allocable share of the business 
unit’s estimated cost of money for the cost 
accounting period({s) impacted by the 
contract performance period. Therefore, it 
represents a portion of the total(s) of Col. 5 of 
Form CASB-CMF. 

Facilities capital cost of money rate (Line 
7). The same Cost of Money Rate used in Col. 
1 of the Form(s) CASB-CMF . Only one rate 
will be used in the facilities capital 
estimating process regardless of the length of 
the contract performance period. 

Contract facilities capital employed (Line 
8). The quotient of Line 6 divided by Line 7. 
This represents the contract's allocable share 
of the business unit's estimated facilities 
value for the cost accounting period(s) 
impacted by the contract. Therefore, it 
represents a portion of the total(s) of Col. 4 of 
Form CASB-CMF. 


930.7002 Cost of money for capital 
employed on capital assets under 
construction. 


930.7002-1 Policy. 


(a) It is‘Government policy to 
recognize a contractor's investment in 
capital assets while these are being 
constructed, fabricated, or developed for 
the contractor’s own use (see FAR 
31.205-10). This recognition is made 
through the allowance of an imputed 
cost of money amount which is (1) 
calculated in accordance with Cost 
Accounting Standard (CAS) 417, Cost of 
Money as an Element of the Cost of 
Capital Assets Under Construction, and 
the instructions in 930.7002-3, (2) 
capitalized along with the other costs of 
the asset for which the investment is 
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made, and (3) allocated to Government 
contracts in accordance with 930.7002-4. 


930.7002-2 Definitions. 

The following definitions have been 
taken or developed from CAS 417. 

(a) Intangible capital asset. An asset 
that has no physical substance, more 
than :ninimal value, and is expected to 
be held by an enterprise for continued 
use or possession beyond the current 
accounting period for the benefit it 
yields. 

(b) Tangible capital asset. An asset 
that has physical substance, more than 
minimal value, and is expected to be 
held by an enterprise for continued use 
or possession beyond the current 
accounting period for the service it 
yields. 

(c) Cost of money rate. The cost of 
money rate is either the interest rate 
determined by the Secretary of the 
Treasury under Pub. L. 92-41 (85 Stat. 
97), or the time-weighted average of 
such rates for each cost accounting 
period during which the asset is being 
constructed, fabricated, or developed. 
The time-weighted average interest rate 
is calculated by multiplying the various 
rates in effect during the months of 
construction by the number of month{s) 
each rate was in effect. The sum of the 
products is divided by the total number 
of months in which the rates were 
experienced. 

(d) Representative investment. The 
representative investment is the 
calculated amount considered invested 
by the contractor in the project to 
construct, fabricate, or develop the asset 
during the cost accounting period. In 
‘calculating the representative 
investment, consideration must be given 
to the rate or expenditure pattern of the 
investment; i.e., if most of the 
investment was at the end of the cost 
accounting period, the representative 
investment calculation must reflect this 
fact. 

(1) If the contractor experiences an 
irregular or uneven expenditure pattern 
in the construction, fabrication, or 
development of a capital asset; i.e., a 
majority of the construction costs were 
incurred toward the beginning, middle, 
or end of the cost accounting period, the 
contractor must either: 

(i) Determine a representative 
investment amount for the cost 
accounting period by calculating the 
average of the month-end balances for 
the cost accounting period, or 

(ii) Treat month-end balances as 
individual representative investment 
amounts. 

(2) If the construction, fabrication, or 
development costs were incurred in a 
fairly uniform expenditure pattern 


throughout the construction period, the 
contractor may: 

(i) Determine a representative 
investment amount for the cost 
accounting period by averaging the 
beginning and ending balances of the 
construction, fabrication, or 
development cost account for the cost 
accounting period; or 

(ii) Treat month-end balances as 
individual representative investment 
amounts. 


930.7002-3 Measurement. 

(a) The imputed cost of money for an 
asset under construction, fabrication, or 
development is calculated by applying a 
cost of money rate (see 930.7002-2(c)), to 
the representative investment amount 
(see 930.7002-2(d)). 

(1) When a representative investment 
amount is determined for a cost 
accounting period in accordance with 
930.7002-2{d)(1)}{i) or (30.7002-2(d)(2)(i), 
the cost of money rate used shall be the 
time-weighted average rate. 

(2) When a monthly representative 
investment amount (see 930.7002- 
2(d)(1){ii) or 930.7002-2(d)(2)(ii) is used, 
the cost of money rate shall be the rate 
in effect each month. (Note: Under this 
method, the cost of money calculation is 
made monthly and the total for the cost 
accounting period is the sum of the 
monthly calculations.) 

(b) The method chosen by a 
contractor for determining the 
representative investment amount may 
be different for each capital asset being 
constructed, fabricated, or developed as 
long as the method fits the expenditure 
pattern of the construction costs 
incurred. 

(c) The imputed cost of money will be 
Capitalized only once in any cost 
accounting period, either at the end of 
the period or at the end of the 
construction period, whichever comes 
first. 

(d) When the construction of an asset 
takes more than one cost accounting 
period, the cost of money capitalized for 
the first cost accounting period will be 
included in determining the 
representative investment amount for 
any further cost accounting periods. 


930.7002-4 Composition and allocation of 
costs. 

(a) The cost of money for a tangible 
capital asset determined in accordance 
with 930.7002-2 and 930.7002-3 shall be 
capitalized along with the other 
construction, fabrication, or 
development costs of that asset for 
purposes of depreciation under FAR 
31.2. 

(b) The cost of money for an 
intangible capital asset determined in 
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accordance with 930.7002-2 and 
930.7002-3 shall be capitalized along 
with other construction, fabrication, or 
development costs of that asset and 
amortized over appropriate cost 
accounting periods. 

(c) Where CAS 414 cost of money is 
allocated to construction, fabrication, or 
development effort in accordance with 
930.7001, it will be recognized and 
considered an element of total 
construction costs and be included in ail 
calculations of the asset’s representative 
investment amount. 


930.7002-5 Limitations. 


If substantially all activities necessary 
to get an asset ready for its intended use 
are discontinued, cost of money shall 
not be capitalized for the period of 
discontinuance, except when such 
discontinuance arises out of causes 
beyond the control and without the fault 
or negligence of the contractor. 


930.7002-6 Preaward capital employed 
application. 

CAS 417 cost of money requires no 
special treatment for weighted 
guidelines considerations. 


PART 931—CONTRACT COST 
PRINCIPLES AND PROCEDURES 


Subpart 931.1 Applicability 
931.102 Fixed-price contracts. 


Subpart 931.2 Contracts With Commercial 

Organizations 

931.205-18 Independent research and 
development and bid and proposal costs. 

931.205-32 Precontract costs. 


Subpart 931.3—[Reserved] (FAR is 
Contracts With Educational 


Subpart 931.4—[Reserved] (as is FAR) 
Subpart 931-5—[Reserved] (as is FAR) 


Subpart 931.6—{Reserved] (FAR is 
Contracts With State, Local, and Federally 
Recognized Indian Tribal Governments) 


Subpart 931.7—[Reserved] (FAR Is 
Contracts With Nonprofit Organizations) 


Subpart 931.1—Applicability 


931.102 Fixed-price contracts. 


The intent of the first sentence of FAR 
31.102 is the applicable subparts of FAR 
Part 31 shall be used by the Government 
in (i) pricing fixed-price prime contracts 
and modifications, (ii) evaluation the 
reasonableness of a prime contractor's 
(or prospective prime contractor's) 
proposed subcontract (or subcontract 
modification) prices, and (iii) 
determining the allowability of 
contractor payments to subcontractors 
in accordance with the provisions of 
FAR 31.204(b). 





Subpart 931.2—Contracts with 
Commercial Organizations 


$31.205-18 independent research and 
development and bid and proposal costs. 

(c)(3) In determining the amount of 
cost recoverable under DOE contracts 
the maximum total amount of annual 
IR&D costs recoverable under all DOE 
contracts with a business unit or 
segment shall not exceed (i) those 
contracts’ allocable share of the 
business unit's (or segment's) total 
allocable IR&D amounts (as established 
in accordance with paragraphs FAR 
31.205-18(c)(1) and (2)), or (ii} the total 
cost of the business unit's (or segment's) 
annual IR&D activities determined to 
have potential benefit or relationship to 
the DOE program, whichever is less. The 
maximum total amount of B&P cost 
which is recoverable under DOE 
contracts with a business unit (or 
segment) shall be those contracts’ share 
of the allocable B&P expense computed 
in accordance with FAR 31.205-18(c)(1) 
and (2). 

(4) For purposes of section 931.205- 
18{c)(3), the term “DOE program” 
encompases the DOE total mission and 
its objectives. However, IR&D costs that 
exceed the benefit threshold at one 
business unit or segment of a business 
organization cannot be used to offset 


IR&D costs that are less than the benefit 
threshold of another segment or 
business unit. 


931.205-32 Precontract costs. 

(a) To the extent practical, known 
expenditures of precontract costs under 
DOE contracts should be governed by 
establishing advance understandings as 
contemplated by FAR section 31.109. 
Contracts that include authorized 
precontract costs shall include the 
following “Date of Incurrence of Cost” 
clause: 


Date of Incurrence of Costs 


The Contractor shall be entitled to 
reimbursement for costs incurred in an 
amount not to exceed $——————— on or 
after which, if incurred after 
this contract has been entered into, would 
have been reimburseable under the 
provisions of this contract. 


(b) The following limitations apply to 
establishment of advance 
understandings relative to precontract 
costs: 

(1) Precontract cost authorizations 
shall not be used to cover a period in 
excess of 15 days, unless a longer period 
is approved by the HCA based upon a 
written finding that such an allowance 
is reasonable, and shall not be extended 
or renewed. A copy of the finding shall 
be forwarded to the Procurement 
Executive at the time of approval. If 


prolonged coverage is necessary, a letter 
contract shall be issued. 

(2) All precontract cost authorization 
shall be reviewed and approved at 
management level above the contracting 
officer. 

(3) Retroactive precontract cost 
authorization and the predating of 
contractual agreements shall not be 
used. 

(4) Precontract cost authorizations 
shall not authorize the delivery or 
furnishing of any goods or services from 
a contractor until after the contract is 
executed. 


Subpart 931.3—[ Reserved] (FAR is 
Contracts With Educational institutions) 


Subpart 931.4—[ Reserved] (as is FAR) 
Subpart 931.5—[Reserved] (as is FAR) 


Subpart 931.6—[Reserved] (FAR is 
Contracts With State, Local, and Federally 
Recognized Indian Tribal Governments) 


Subpart 931.7—{ Reserved] (FAR is 
Contracts With Nonprofit Organizations) 


PART 932—CONTRACT FINANCING 


Subpart 932.1—General 


932.102 Description of contract financing 
methods. 
932.111 Contract clauses. 


Subpart $32.2—{Reserved] (as is FAR) 
Subpart 932.3—-Loan Guarantees for 
Defense Production 

932.304-2 Certificate of eligibility. 


Subpart 932.4—Advance Payments 


932.402 General. 
932.407 Interest. 


Subpart 932.5—-Progress Payments Based 
on Costs 


932.501-2 Unusual progress payments. 


Subpart 932.6—Contract Debts 


932.605 Responsibilities and cooperation 
among Government officials. 


Subpart 932.7—Contract Funding 
932.703-1 General. 


Subpart 932.8—Assignment of Claims 


932.802 Conditions. 
932.803 Policies. 
932.805 Procedure. 


Subpart 932.70—DOE Loan Guarantee 
Authority 


932.7000 

932.7001 

932.7002 

932.7003 Policies. 

932.7004 Procedures. 

932.7004-1 Guaranteed loans for civilian 
programs. 

932.7004—-2 Criteria. 

932.7004-3 Eligibility. 


Subpart 932.71—Contract Payments 


932.7100 Scope of subpart. 
932.7101 Definitions. 


Scope of subpart. 
Definitions. 
Authority. 


Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


General. 

Exemptions. 

Procedures. 

Payment due dates. 
932.7106 Inspection periods. 
932.7107 Contract clauses. 
932.7107-1 DOE payment clauses. 
932.7107-2 Modified FAR clauses. 


932.7102 
932.7103 
932.7104 
932.7105 


Subpart 932.1—General 


932.102 Description of contract financing 
methods. 


(e)(2) Progress payments based on a 
percentage or stage of completion are 
authorized for use as a payment method 
under DOE contracts or subcontracts for 
construction, alteration or repair, and 
shipbuilding and conversion. For all 
other contracts, progress payment 
provisions shall be based on costs, as 
provided in FAR 32.5, as amended at 
932.5, except that progress payments 
based on a percentage or stage of 
completion may be authorized by the 
Head of the Contracting Activity when a 
determination is made that progress 
payments based or. costs cannot be 
practically employed and that there are 
adequate safeguards provided for the 
administration of progress payments 
based on a percentage or stage of 
completion. 


932.111 Contract clauses. 


Payment due dates shall be 
established in accordance with the 
provisions set forth in Subpart 932.71, 
Contract Payments. 


Subpart 932.2—[Reserved] (as is FAR) 


Subpart 932.3—Loan Guarantees for 
Defense Production 


932.304-2 Certificate of eligibility. 


(h) Guaranteed loan applications shall 
be authorized and transmitted to the 
Federal Reserve Bank only by the 
Secretary of the DOE or designee 
specified for that purpose. 


Subpart 932.4—Advance Payments 


932.402 General. 


(e)(1) The Head of the Contracting 
Activity or designee shall have the 
responsibility and authority for making 
findings and determinations, and for 
approval of contract terms concerning 
advance payments. 

(e)(2) Before authorizing any advance 
payment arrangements, the approving 
official shall obtain the advice, and 
other inputs of the head of the servicing 
finance office. 


$32.407 Interest. 


(d)(4) Advance payments may be 
made without interest under cost- 
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reimbursement contracts for 
construction or engineering services. 


Subpart 932.5—Progress Payments 
Based on Costs 


932.501-2 Unusual progress payments. 

(a)(3) The Head of the Contracting 
Activity shall forward all requests 
which are considered favorable, with 
supporting information, to the 
Procurement Executive, who, after 
coordination with the Controller, will 
approve or deny the request. 

(d) Requests for unusual progress 
payments will not be considered as a 
handicap or adverse factor in the award 
of a contract; provided the bid or 
proposal is not conditioned on approval 
of such request. 


Subpart 932.6—Contract Debts 


932.605 Responsibilities and cooperation 
among Goverment officials. 

(b) The DOE contracting officer has 
primary responsibility for determining 
the amount of contract debt and notifing 
the cognizant finance office of such debt 
due the Government. The servicing DOE 
finance office making payments under 
the contract has primary responsibility 
for debt collection. 


Subpart 932.7—Contract Funding 


932.703-1 General. 

(a) The contracting officer shall, prior 
to contract award and obligation of 
funds, ensure sufficient funds are 
available to cover the maximum amount 
of Government liability being created 
under a proposed fully funded contract; 
e.g., the ceiling price under a fixed-price 
incentive or redeterminable contract. 

(b) For incrementally funded contracts 
the contracting officer shall limit the 
Government's liability to available 
funds and only require a contractor to 
provide; 

(1) The property or services for which 
funds are available under the fixed price 
arrangement; or 

(2) The intended increment of work 
and a proportionate amount of fee under 
a cost-reimbursement contract. 


Subpart 932.8—Assignment of Claims 


932.802 Conditions. 

(d)(1) This paragraph covers all 
unpaid amounts payable under the 
contract except that partial assignments 
may be permitted when primarily for the 
benefit of the Government. 


932.803 Policies. 

(d) In the case of prime contracts, 
when it has been determined that the 
financing of contracts will be facilitated 
in the interest of DOE programs, it is the 


policy of DOE that such contracts 
provide, or be amended without 
consideration (see Assignment of the 
Claims Act of 1940) to provide in 
conformance with FAR 32.804 that 
payments to be made to an assignee 
shall not be subject to reduction or 
setoff. In the case of subcontracts, when 
loans are made for the purpose of 
financing performance of subcontracts 
under DOE prime contracts, financing 
institutions (or the Government as 
guarantor in those instances in which 
such loans are guaranteed) should not 
be required to incur risks of loss by 
reason of possible diversion of assigned 
subcontracts proceeds for payment of 
other claims of the prime contractor 
against the borrower, otherwise 
unrelated to the assigned subcontracts. 
The Head of the Contracting Activity 
shall require the adoption of these 
policies and practices by DOE prime 
contractors with respect to DOE 
subcontract work. The Head of the 
Contracting Activity should inform the 
Controller of each DOE contractor who 
is unwilling to adopt policies consistent 
with this paragraph and the reasons 
given in support of the contractor's 
position. 


932.805 Procedure. 


(f) For classified contracts, the 
assignee should ordinarily be furnished, 
upon request, with the following 
information, as applicable, in lieu of a 
copy of the contract: 

(1) Name and address of the DOE 
prime contractor; 

(2) Prime contract number and date; 

(3) Name, address, and phone number 
of responsible official in the 

(i) DOE office receiving the material 
or service; and 

(ii) DOE finance office making 
payments; 

(4) Subcontract number or purchase 
order number; 

(5) Date of the subcontract or 
purchase order; 

(6) Date on which prime contract, 
subcontract, or purchase order is to be 
completed; 

(7) Total amount of the subcontract or 
purchase order; 

(8) Dollar amount remaining to be 
delivered on prime contract, 
subcontract, or purchase order; and 

(9) A statement as to the assignability 
of the prime contract, subcontract, or 
purchase order. 


Subpart 932.70—DOE Loan Guarantee 
Authority 


§ 932.7000 Scope of subpart. 


This subpart prescribes policies and 
procedures for guarantees of loans made 


43857 


by a private financial institution to 
borrowers performing DOE contracts 
relating to-DOE programs for which 
guaranteed loans are authorized by 
legislation. 


932.7001 Definitions. 


(a) The terms “borrower,” “Federal 
Reserve Board,” and “guaranteed loan” 
have the same meaning set forth in FAR 
32.301. 

(b) “Guaranteeing Agency” as used in 
this subpart, means the Department of 
Energy when authorized to guarantee 
loans through the Federal Reserve 
Banks. 


932.7002 Authority. 


Guaranteed loan applications shall be 
authorized and transmitted to the 
Federal Reserve Board only by the 
Secretary, or designee specified for that 
purpose, and only when made pursuant 
to enabling legislation or other 
authority; e.g., by executive order or 
regulation. 


932.7003 Policies. 


The following policies governing the 
exercise of its loan guarantee authority 
have been established by DOE: 

(a) The use of the loan guarantee 
authority is not restricted to contracts or 
subcontracts of any particular types of 
classes. Each case is to be evaluated on 
its own merits and under the particular 
circumstances applicable thereto. 

(b) The fact that a contract has been 
awarded as a result of competitive 
bidding should not, of itself, render the 
loan ineligible for guarantee by DOE if 
the contractor is financially responsible 
and its need for working capital is the 
result of the impact of a defense 
program or any other DOE program for 
which guaranteed loans are authorized. 

(c) The guarantee authority should, in 
general, not be used in connection with 
loans to contractors required to furnish 
performance bonds, except in those 
cases in which the time likely to be 
required for the surety or DOE to take 
over in the event of default will result in 
delays which cannot be tolerated by the 
particular program concerned. When 
performance bonds have been furnished, 
the surety shall be required to 
subordinate its rights in favor of the 
guaranteed loan. 

(d) The criterion that the materials or 
services to be provided cannot readily 
be procured from alternative sources 
does not require the finding that the 
materials or services are absolutely 
unobtainable elsewhere. The criterion 
should be so applied as to permit 
guarantees of loans when, although the 
materials or services can be obtained 





elsewhere, such factors as the urgency 
of supply schedules, technical capacity 
of the contractor, comparative prices, 
and time and expense involved in 
reissuing the contract, including 
termination payment, establish that it is 
to the Government's advantage not to 
resort to alternative sources merely 
because the contractor or subcontractor 
may require a guaranteed loan. 

(e) If it is known at the time the 
contract is to be awarded that the low 
offeror who is technically qualified and 
competent to furnish the required 
materials and services will require a 
guaranteed loan, the Contracting Officer 
should obtain appropriate staff advice 
and in reaching a decision should 
consider at least the following: 

(i) The savings to be realized by 
awarding the contract to the low offeror; 

(2) The risk to the Government in 
guaranteeing a !oan; and 

(3) The likelihood, if award is made to 
the second low offeror, of that offeror's 
applying for a guaranteed loan at a later 
date. 

Extreme care should be exercised in 
rejecting a low bid or proposal simply 
because the low offeror requires a 
guaranteed loan. 

(f} The amount of the loan should bear 
reasonable relationship to such factors 
as the value and terms of the contract, 
the probable investment required to be 
made by the contractor in payrolls and 
inventories, the frequency with which 
contract payments are to be made, and 
the borrower's current working capital 
position. 

{g) Borrowings for working capital 
purposes under guaranteed loans shall 
be limited to the amount necessary to 
perform the contracts for which the loan 
is sought. In order that the contractor 
will also use its own funds in the 
performance of the contracts, amounts 
outstanding under the loan or line-of- 
credit shall be limited to an amount not 
to exceed 90 percent of the borrower's 
investment in its contracts, regardless of 
the total amount of the loan or line of 
credit authorized. The borrower's 
investment includes all items for which 
the borrower would be entitled to 
payment on performance or termination 
of contracts, but does not include any 
items for which no work has been done 
nor expenditures made. 

(h) Unless there are exceptional 
circumstances, the loan should mature 
not later than 30 days after the 
estimated date of final payment under 
the contract. 


932.7004 Procedures. 


932.7004-1 Guaranteed loans for civilian 
programs. 


The procedures for authorizing a 
guaranteed loan under legislation other 
than Section 301 of the Defense 
Production Act of 1950 (50 U.S.C. App. 
2091) shall be essentially the same as 
those set forth in FAR 32.304, 
Procedures, 32.305, Loan Guarantees for 
Terminated Contracts, and 32.306 Loan 
Guarantee for Subcontracts; except that 
any contrary provisions required by 
enabling legislation authorizing the loan 
shall govern. 


932.7004-2 Criteria. 


The following criteria apply to the 
approval of guaranteed loans by DOE: 
(a) The materials or services to be 

furnished by the contractor are 
necessary to the Government interest. 

(b) The materials or services cannot 
as a practical matter be obtained from 
alternative sources without delay or 
impeding the Government's interest, 
except that no small business concern 
shall be held ineligible for the issuance 
of such guarantee by reasons of 
alternative sources of supply. 

(c} The contractor has demonstrated 
its inability to obtain the necessary 
financing in conventional credit 
channels without the guarantee. 

(d) There is reasonable assurance that 
the loan can be repaid. 

(e) The contractor is competent to 
perform the contract. 


932.7004-3 Eligibility. 

The applicant's eligibility for a 
guaranteed loan will be based on: 

(a) Contracting Officer determinations 
and findings regarding items (a), (b) and 
(e) in 932.7004—2 above, as incorporated 
in a Certificate of Eligibility (FAR 
32.304-2); and 

(b) The Controller's determination for 
items (c) and (d) in 932.7004—2 above, 
based on information contained in the 
application, the Federal Reserve Bank's 
report, and information furnished by the 
procuring activity concerned. 


Subpart 932.71—Contract Payments 


932.7100 Scope of subpart. 


(a) This subpart prescribes policies 
and procedures for the inclusion of 
payment terms in DOE contacts and 
purchase orders (b) the requirements of 
the Prompt Payment Act (31 U.S.C. 3901 
et seq.), Office of Management and 
Budget (OMB) Circular No. A-125, 
Prompt Payment, and (c) invoice 
requirements and matters concerning 
payments to contractors. 
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932.7101 Definitions. 


(a) Business Concern means any 
person or organization engaged in a 
profession, trade, or business; and 
nonprofit entities (including State and 
local governments, but excluding 
Federal entities) operating as 
contractors. 

(b) Contract means any enforceable 
agreement, including rental and lease 
agreements and purchase orders, 
between an agency and a business 
concern for the acquisition of property 
or services. 

(c) Designated payment office means 
the place named in the contract for the 
forwarding of invoices for payment, or 
in certain instances for approval. 

(d) Due data means the date by 
which, if payment is made, a specified 
discount can be taken. 

(e) Discount date means the date by 
which, if payment is made, a specified 
discount can be taken. 

(f) Payment date means the date on 
which a check for payment is dated or 
an electronic funds transfer is made. 

(g) Proper invoice means a bill or 
written requests for payment prepared 
and submitted by a contractor in 
accordance with contract specified 
terms and conditions. 

(h) Receipt of invoice means the date 
a proper invoice is actually received in 
the designated payment office; or, the 
date on which the DOE accepts the 
property or service whichever is latest. 


932.7102 General. 


(a) It is the policy of the Department 
of Energy to include payments terms in 
its contracts and to make payment due 
thereunder on the due dates determined 
in accordance with such terms. 
Adherence to this policy will avoid 
interest penalties for overdue payments, 
establish better business relationships 
with suppliers, and increase competition 
for Government contracts. 

(b) In accordance with guidelines set 
forth in Chapter 8000, Cash 
Management, section 8040.20, 
Timeliness of Disbursements, of the 
Treasury Fiscal Requirements Manual 
(TFRM), it is also the policy of the 
Government to defer payment until as 
close as administratively possible to due 
date for payment or, if appropriate, the 
discount date. Discounts for early 
payments shall not be taken, however, 
unless such discounts are determined to 
be economical in accordance with 
section 8040.30 of the TFRM. These 
practices will tend to maximize cash 
balances available to the Treasury, 
reduce the need for borrowing, and thus 
contribute to lowering the public debt. 
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(c) When not established 
contractually, it is the DOE policy that 
the payment due date for invoices, bills, 
statements, or any other documents 
including progress and final payments 
(hereinafter referred to as “invoices’’) 
shall be the thirtieth (30th) calendar day 
after date of invoice receipt as defined 
in this subpart, unless a different date is 
required by law or regulations. 

(d) Notice of an apparent error, defect, 
or impropriety in an invoice shall be 
given to a business concern within 15 
days of invoice receipt (3 days for meat 
or meat food products and 5 days for 
perishable agricultural commodities). 
When provided by telephone, the notice 
shall be suitably documented. 

(e) The contracting officer and other 
responsible officials shall ensure that 
receipt and acceptance are executed as 
promptly as possible. Receiving reports 
shall be forwarded in time to be 
received by the designated payment 
office by the fifth business day after 
acceptance, unless other arrangements 
are made. Designated payment offices 
shall stamp receiving reports and 
invoices with the date received in those 
offices. 

(f} DOE Payment Offices shall 
schedule checks to be mailed or 
transmitted on or about the same day 
for which the check is dated. 

(g) When the DOE accepts property or 
services from a business concern, but 
does not make payment for each such 
complete delivered item of property or 
service by the required payment date, 
an interest penalty shall be paid to such 
business concern unless such payment 
is made within 15 days after the due 
date {3 days for meat or meat products 
and 5 days for perishable agricultural 
commodities) or is exempted pursuant to 
932.7103 below. 

(h) If a business concern offers the 
DOE a discount from the amount 
otherwise due under a contract for 
property or services in exchange for 
payment within a specified period of 
time, payment will be made in an 
amount equal to the discounted price 
only if payment is made within such 
specified period of time. Violation of 
this provision shall result in payment of 
an interest penalty on any amount 
which remains unpaid and on which the 
Department fails to correct the 
underpayment within 15 days of the 
expiration of the discount period (3 days 
for meat and meat food products, and 5 
days for perishable agricultural 
commodities). 

(i) To ensure prompt payment of 
amounts due, all DOE contracts shall 
incorporate appropriate payment 
provisions enabling the Government, at 
its option, to determined at the time of 


payment the method of payment to be 
used (e.g., check, electronic funds 
transfer). 


932.7103 Exemptions. 

The interest penalty provisions of this 
subpart are not applicable to the 
following types of contract payments. 

(a) Advance payments, progress 
payments or other payments made for 
financing purposes before receipt of 
complete delivered items of property or 
service. 

(b) Payments under cost- 
reimbursement contracts or similar 
payments under other types of contracts 
providing for cost-reimbursements; e.g., 
a Time-and-Materials or Labor-Hour 
Contract, a Personal Service Contract. 

(c) Payments for utilities (gas, water, 
electricity, etc.) where the contract 
includes provisions for late payment 
charges established by tariffs or State 
regulatory commissions. 

(d) Payments under informal contracts 
for the purchase of utilities under a tariff 
when such tariff provides for late 
payment charges. 


932.7104 Procedures. 

(a) In all DOE contract and purchase 
order solicitations and awards, the 
Contracting Officer shall: 

(1) Establish specific payment terms, 
payment due dates, stated inspection 
periods, invoice requirements, 
notification of defective invoice 
requirements and interest penalty 
provisions as set forth in this subpart; 
and 

(2) Ensure awards specify the name 
(where practicable), title, phone number, 
office name and complete mailing 
address, or officials of: 

(i) The business concern to be notified 
when the Government receives a 
defective or improper invoice, and 

(ii) The Government office where the 
invoices or vouchers are to be sent by 
the contractor. 


932.7105 Payment due dates. 

(a) The contracting officer shall 
provide for contract payment due dates 
that are equitable and give proper 
consideration to prevailing industry 
practices for the same or similar 
products or services and the financial 
condition of the prospective contractor. 
To the extent feasible and appropriate, 
payment cycles should be established to 
minimize or avoid entirely the necessity 
for the making of advance payments or 
progress payments. 

(b) Contract specified payment due 
dates, shall generally be predicated on a 
payment cycle of thirty (30) calendar 
days after invoices receipt, as defined 
herein, in order to permit DOE officials 


to routinely receive, review, approve, 
and otherwise administratively process 
invoices for payment of cost 
reimbursement vouchers or invoices for 
complete delivered products or services. 
However, payment due dates based on 
different payment cycles may be 
established for a contract, or class of 
contracts, as appropriate or required by 
law, regulation, the contractor's 
financial condition or the payment 
procedures and practices of the 
awarding office. 

(c) Payment cycles of less than thirty 
(30) calendar days may be appropriate 
when: 

(1) An award is made to a small 
business concern. 

(2) Advance payments or progress 
payments are authorized to finance 
contract work or such financing 
payments can be curtailed by making 
payments sooner for completed work. 

(d) When authorized, separate 
payment due dates shall be established 
for progress payments. The absence of a 
contract specified due date may 
preclude progress payments from being 
made on other than a thirty (30) day 
payment cycle. 

(e) Advance payments, when 
provided, shall be timed to coincide 
with the contractor’s financial need for 
such payments in accordance with 
applicable Treasury Department 
requirements. 

(f) In connection with the procurement 
of meat and meat food products, as 
defined in section 2(a)(3) of the Packers 
and Stockyards Act of 1921, (7 U.S.C. 
182(3)), the Prompt Payment Act 
requires payment to be made not later 
than 7 days after the date of delivery. 
Similarly, for perishable Agricultural 
commodities Act of 1930 (7 U.S.C. 
499a(4)), the required time for payment 
is 10 calendar days after delivery. The 
latter period is subject to changes based 
on any amendment to the Perishable 
Agricultural Commodities Act of 1930, or 
any implementing regulations issued 
thereunder. 

(g) When contract payment due dates 
other than those established by local 
policy are to be incorporated, or are 
requested by the contractor, the 
contracting officer shall first obtain 
approvals from cognizant finance and 
program officials. 


932.7106 inspection periods. 

(a) In order to ensure timely payment 
when contract payments due dates are 
partially or wholly based on a specified 
number of days after Government 
acceptance of complete delivered 
property or services, the contract shall 
specify an agreed to maximum period 





for Government inspection and 
acceptance. 

(b) For purposes of determining such 
payment due dates, a delivered item 
shall be deemed constructively accepted 
on the last day of the contract specified 
inspection period if actual acceptability 
has not yet been determined. 

(c) For purposes of determining 
payment due dates for purchase orders, 
constructive acceptance shall be 
deemed to occur on the date of receipt 
at the specified delivery point unless the 
contracting officer specifically requires 
otherwise in the purchase order. 

(d) Failure by the Government to 
accept or reject delivered items within 
specified time periods may result in the 
payment of interest penalties. However, 
such failure shall not be considered a 
breach of contract terms. 

(e) Contract specified inspection 
periods shall be predicated on the 
estimated number of calendar days 
required to determine the acceptability 
of the delivered item(s) after the date of 
receipt at the contract specified delivery 
point. 

(f} When more than a ten (10) 
calendar day inspection period is 
contractually established, approvals of 
contracting and program officials should 
be included with the contract file. 


932.7107 Contract clauses. 


932.7107-1 DOE Payment clauses. 

(a) The contracting officer shall 
insert— 

(1) The basic clause at 952.232-70, 
Payment Due Dates, Invoice 
Requirements and Penalties, in 
solicitations and awards containing the 
clause at FAR 52.232-1, Payment 
(applicable to fixed-price supply 
contracts, fixed-price service contracts, 
and contracts for nonregulated 
communication services), FAR 52.232-2, 
Payment under Fixed-Price Research 
and Development Contracts, or FAR 
52.2324, Payment under Transportation 
Contracts and Transportation-Related 
Services Contracts; 

(2) Alternate I of the basic clause at 
952.232-70 in solicitations and awards 
containing the clause at FAR 52.232-3, 
Payment under Personal Services 
Contracts, or FAR 52.232-7, Payments 
under Time-and-Materials and Labor- 
Hours Contracts, as modified by 
932.7107-2(a)(1) and 932.7107-2(a)(2), 
respectively; when such contracts, 
provide for cost-reimbursements; 

(3) Alternate II of the basic clause at 
952.232-70 in solicitations and awards 
containing the clause at FAR 52.232-5, 
Payments under Fixed-Price 
Construction Contracts, or FAR 52.232- 
10, Payments under Fixed-Price 


Architect-Engineer Contracts, as 
modified by 932.7107-2(a)(1) and 
932.7107-2(a)(4), respectively; 

(4) Alternate III of the basic clause at 
952.232-70, or a clause substantially the 
same as alternate III, in solicitations and 
awards containing the clause at FAR 
52.232-6, Payments under 
Communication Service Contracts with 
Common Carriers, as modified by 
932.7107-2(a)(1), in order to establish 
appropriate due dates and to provide for 
late payment charges established by 
tariffs or state regulatory commissions; 
or 

(5) Alternate IV of the basic clause at 
952.232-70 in fixed-price solicitations 
and awards providing for the acquisition 
of meat and meat products or perishable 
agriculture commodities to ensure 
compliance with Prompt Payment Act 
requirements. 

(b) The contracting officer shall insert 
the clause at 952.232-71, Payment Due 
Dates and Invoice Requirements, in all 
cost-reimbursement contract 
solicitations and awards containing the 
clause at FAR 52.216-7, Allowable Cost 
and Payment, or FAR 52.216-13 
Allowable Cost and Payment-Facilities, 
as modified at 952.216-7 and 952.216-13, 
respectively. 

(c) Fixed-price purchase orders shall 
incorporate the prompt payment 
provisions at 952.232-72. 

(d) The contracting officer shall insert 
the clause at 952.232-73, Payment 
Methods, in all DOE contract 
solicitations and awards, including 
operating and on-site service contracts, 
in order to provide proper notice and 
require contractor acceptance of 
electronic funds transfers for any 
required contract payments not to be 
made under a letter-of-credit advance 
payment arrangement. 


932.7107-2 Modified FAR clauses. 

(a) For consistency with the 
applicable clauses prescribed in 
932.7107-1 above the payment clause 
prescribed in FAR 32.111 shall be 
modified as provided below: 

(1) Revise the payment clauses at FAR 
52.232-1 through FAR 52.232-6 as 
prescribed in FAR 32.111(a)(1) thourgh 
32.111(a)(6) to indicate payments will be 
made “after” rather than “upon” invoice 
receipt or acceptance. 

(2) Revise the clause cited at FAR 
52.232-7 as presribed in FAR 32.111(b) to 
indicate payments will be made “after” 
rather then “upon” invoice receipt or 
acceptance. 

(3) Modify the clause at FAR 52.232-8 
Discounts for prompt payment as 
prescribed in FAR 32.111(c)(1) to reflect 
the term “proper” in lieu of “correct” 
and the last sentence to read as 
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follows—for the purpose of computing 
the discount earned, payment shall be 
considered to have been made on the 
date either a government check was 
dated or an electronic transfer of funds 
was sent from the appropriate finance 
office. 


(4) Revise the clause at FAR 52.232- 
10, Payments Under Architect-Engineer 
Contracts, as prescribed at FAR 
32.111(d)(1) to indicate payments shall 
be made “after” rather than “upon” 
invoice receipt or acceptance. 


PART 933—DISPUTES AND APPEALS 


933.011 Contracting officer's decision. 


(a) In addition to the information 
specified in FAR 33.011, the contracting 
officer's decision shall include the 
contracting officer's written findings of 
fact. 


(b) The contracting officer shall also 
furnish the contractor a copy of the rules 
established by the DOE Board of 
Contract Appeals. 


PART 934—MAJOR SYSTEM 
ACQUISITION 


934.005 General requirements. 
934.005 Méission-oriented solicitation. 


934.005 General requirements. 


934.005-2 Mission-oriented solicitation. 


Contractors subject to part 970 of this 
regulation shall promptly advise the 
DOE contracting officer of any advance 
notices of, or solicitations for, 
requirements which would logically 
involve DOE facilities or resources 
operated or managed by the contractor, 
received from other agencies, and shall 
not respond or otherwise propose to 
participate in response to the 
requirements of such solicitations unless 
the contractor shall have first obtained 
the written approval of the DOE 
manager of the field activity having 
congnizance over the contract. Such 
approval shall not be given except in 
compliance with DOE directives and 
with the concurrence of the Director of 
Procurement and Financial Assistance 
Management. 


PART 935—RESEARCH AND 
DEVELOPMENT CONTRACTING 


935.007 Solicitations. 

935.010 Scientific and technical reports. 

935.015 Contracts for research with 
educational institutions and nonprofit 
organizations. 


935.007 Solicitations. 


See 917.75 for the conditions under 
which Program Research and 
Development Announcements (PRDAs) 
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may be used, and the procedures for 
their use. 


935.010 Scientific and technical reports. 


All research and development 
contracts which have as a requirement 
the submission of a scientific or 
technical report shall include a 
provision which requires the contractor 
to submit a copy of the final, edited 
report to the following address: U.S. 
Department of Energy Technical 
Information Center, P.O. Box 62, Oak 
Ridge, TN 37830. 

Contractors shall be required to 
submit with the report a completed DOE 
Form RA-426, “DOE and Major 
Contractor Recommendations for 
Announcement and Distribution of 
Documents,” except when the contract 
is with an educational institution, in 
which case the contractor shall be 
required to submit with the report a 
completed DOE Form RA-427, 
“University Contractor, Grantee and 
Cooperative Agreement 
Recommendations for Announcement 
and Distribution of Documents.” 


935.015 Contracts for research with 
educational institutions and nonprofit 
organizations. 

See Subpart 917.71 for the conditions 
and procedures under which Special 
Research Contracts (SRCs) may be used 
and the procedures for their use. 


PART 936—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 


Subpart 936.1—{ Reserved] (FAR is General) 


Subpart 936.2—Special Aspects of 
Contracting for Construction 


936.202-70 Excepted supplies to be used in 
the construction, alteration, or repair of 
any public work. 

936.202-71 Specifications. 

936.202-72 Preparation of invitations for 
bids. 


Subpart 936.3—[Reserved] (FAR is Special 
Aspects of Formal Advertising in 
Construction Contracting) 


Subpart 936.4—[ Reserved] (FAR is Special 
Procedures for Negotiation, of 
Construction Contracts) 


Subpart 936.5—[Reserved] (FAR is 
Construction Contract Clauses) 


Subpart 936.6—[Architect-Engineer 
Services 


936.601 Policy. 

936.603 Collecting data on and appraising 
firm's qualifications. 

936.603-70 Selection criteria. 

936.603-71 Evaluation board functions. 

936.603-72 Evaluation of qualifications and 
performance data. 

93.603-73 Conducting discussions. 


936.603-74 Use of requests for supplemental 
information. 
936.603-75 Selection of most highly 


qualified firm for negotiation. 

936.603-76 Late submission of qualification 
and performance data. 

936.603-77 Definitions. 

936.605 Government cost estimate for 
architect-engineer work. 

936.606 Negotiation. 

936.606-70 Architect-engineer's price 
proposal. 

936.606-71 Contract price: 

936.606-72 Exemption from limitations on 
fee for architect-engineer services. 

936.606-73 Record of negotiation. 

936.606-74 Limitation on contracting with 
architect-engineer firms for construction 
work. 

936.670 Cost-reimbursement type letter 
contracts. 


Subpart 936.7—[Reserved] (FAR is 

Standard Forms or Contracting for 

Construction, Architect-Engineer Services, 

and Dismantiing, Demolition, or Removal of 

improvements) 

Subpart 936.70—Rental of Construction 

Equipment 

936.7000 Scope of subpart. 

936.7001 General policy. 

936.7002 Rental of contractor-owned 
equipment. 

936.7002-1 Rental agreements. 

936.7002-2 Rental period. 

936.7002-3 Rental rates. 

936.7002-4 Application of rates. 

936.7002-5 Insurance. 

936.7002-6 Rental limitation. 

936.7002-7 Record of negotiation. 

936.7002-8 Responsibility for repair and 
replacement. 

936.7002-9 Equipment condition and 
inspection. 

936.7003 Rental of third party-owned 
equipment. 

936.7003-1 Rental agreement. 

936.7003-22 Rental rates. 

936.7003-3 Insurance. 

936.7003-4 Option to purchase equipment. 


Subpart 936.7 1—inspection and 
Acceptance 

936.7100 Scope of subpart. 
936.7102 Construction contracts. 


Subpart 936.72—Negotiations 
936.7200 Preparation for negotiation 


architect-engineer and cost-plus-a-fixed- 
fee construction contracts. 


Subpart 936.73—Outline for Equipment 

Rental Agreement 

936.7300 Scope of subpart. 

936.7301 Outline of agreement for rental of 
contractor-owned construction 
equipment. 


Subpart 936.1—[Reserved] (FAR is 
General) 


43861 


Subpart 936.2—Special Aspects of 
Contracting for Construction 


936.202-70 Excepted supplies to be used 
in the construction, alteration, or repair of 
any public work. 

The list of excepted supplies 
appearing at FAR 25.108 shall be noted 
in the specifications. 


936.202-71 Specifications. 


Construction specifications shall 
allow the use of concrete which contain 
fly ash as an optional or alternate 
material in accordance with 910.004 
unless a determination is made that its 
use is technically unacceptable. 


936.202-72 Preparation of invitations for 
bids. 


The following procedure shall be 
followed in furnishing copies of 
construction plans and specifications: 

(a) On all invitations, plans and 
specifications will be available on 
request to all prospective bidders, 
including general contractors, 
subcontractors, and material and 
equipment suppliers. Where the cost of 
reproduction is $10 or more, the charge 
shall be a minimum of $10 and subject to 
a maximum of $100, depending upon the 
size of the project and the number of 
drawings and the volume of 
specifications involved. Where the cost 
of reproduction is less than $10, the 
Head of the Contracting Activity has 
authority to make distribution at cost of 
reproduction, or free of charge, as a 
particular situation dictates. 

(b) No refund for the return of plans 
and specifications will be made except 
when the invitation is canceled or no 
award is made under the invitation. 
Under such circumstances, refund of 
payments will be made upon return of 
the plans and specifications in good 
condition to the issuing office. 

(c) Plans and specifications will be 
issued without charge to such 
organizations as The Associated 
General Contractors of America, 
American Road Builders’ Association, 
Dodge Reports, Blue Reports, Brown’s 
Letters, Inc., builders and contractors 
exchanges in the locality in which the 
project is to be constructed, and others 
that maintain public plan display rooms. 

(d) Payments received for plans and 
specifications shall be handled in 
accordance with the regulations 
prescribed by the General Accounting 
Office in sections 3020-10 and 3030 of 
Title 7 of GAO Manual for Guidance of 
Federal Agencies. 





{e) If the contracting officer desires to 
have the architect-engineer or 
construction manager handle the 
furnishing of plans and specifications 
and payments therefor, the invitation for 
bids should so state, and the architect- 
engineer or construction management 
contract should provide the manner in 
which the receipts are to be handled, 
generally as a credit to the contract. 

(f) No charge will be made to original 
receivers of plans and specifications for 
revised sheets of drawings and revised 
pages of specifications which are issued 
by amendments to invitations. 

(g) Plans and specifications may be 
issued in complete sets only, or in 
complete sets and parts of sets, as the 
Head of the Contracting Activity 
determines to be best. If less than 
complete sets of plans and 
specifications and issued, the 
distribution should be based on an 
applicant's request for specific pages 
and drawing sheets. 

(h) When a non-refundable fee is to be 
charged, a statement substantially as 
follows is to be included in the 
solicitation. 


Nonrefundable Fee for Plans and 
Specifications 
A fee of $--————— is required for the 
plans and specifications referenced in this 
solicitation. Send check or money order to 
. The fee is not refundable. Plans 


and specifications need not be returned. 


Subpart 936.3—[Reserved] (FAR is 
Special Aspects of Formal Advertising 
in Construction Contracting) 


Subpart 936.4—[Reserved] (FAR is 
Special Procedures for Negotiation of 
Construction Contracts) 


Subpart 936.5—[Reserved] (FAR is 
Construction Contract Clauses) 


Subpart 936.6—Architect-Engineer 
Services 


936.601 Policy. 

To ensure the broadest publicity 
concerning DOE’s interest in obtaining 
architect-engineer services, a notice of 
intention to contract for architect- 
engineer shall be prepared and 
published for each procurement of 
architect-engineer services, in 
accordance with the requirements of 
FAR 5.205(c) and 5.207. 


936.603 Collecting of data on and 
appraising firms’ qualifications. 

DOE offices that regularly procure 
architect-engineer services shall collect 
and maintain current qualifications and 
performance data files on architect- 
engineer firms, including information on 


their past experienced on various types 
of construction projects. Normally, 
Standard Form 254, Architect-Engineer 
and Related Services Questionnaire, 
shall be used for this purpose. 
Information form other sources, such as 
appraisals of performance of previous 
projects awarded to the firm, may also 
be included in the files. 


936.603-70 Section criteria. 


Contracting officers or architect- 
engineer evaluation boards shall apply 
the evaluation criteria contained in this 
subsection, as appropriate, and any 
special criteria developed for individual 
selections. When special and additional 
criteria are to be used, they shall be set 
forth in the public announcement 
required by 936.601, and a written 
justification for their use shall be placed 
in the DOE file maintained for the 
project. 

(a) General qualifications, including: 

(1) Reputation and standing of the 
firm and its principal members; 

(2) Experience and technical 
competence of the firm in comparable 
work; 

(3) Past record in performing work for 
DOE, other Government agencies, and 
private industry, including projects or 
contracts implemented with no 
overruns; performance from the 
standpoint of cost including cost 
overruns (last 5 years); the nature, 
extent, and effectiveness of contractor's 
cost reduction program; quality of work; 
and ability to meet schedules including 
schedule overruns (last 5 years) (where 
applicable); 

(4) The volume of past and present 
workloads; 

(5) Interest of company management 
in the project and expected participation 
and contribution of top officials; 

(6) Adequacy of central or branch 
office facilities for the proposed work, 
including facilities for any special 
services that may be required; 

(7) Geographic location of the home 
office and familiarity with the locality in 
which the project it located: 

(b) Personnel and organizations. 

(1) Specific experience and 
qualifications of personnel proposed for 
assignment to the project, including, as 
required for various phases of the work: 

(i) Technical skills and abilities in 
planning, organizing, executing, and 
controlling; 

(ii) Abilities in overall project 
coordination and management; and 

(iii) Experience in working together as 
a team; 

(2) Proposed project organization, 
delegations of responsibility, and 
assignment of authority; 
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(3) Availability of additional 
competent, regular employees for 
support of the project, and the depth and 
size of the organization so that any 
necessary expansion or acceleration 
could be handled adequately; 

(4) Experience and qualifications of 
proposed consultants and 
subcontractors; and 

(5) Ability to assign adequate 
qualified personnel from the proposed 
organization (firms own organization, 
joint-venture organizations, counsulting 
firms etc.) including key personnel and a 
competent supervising representative. 

(c) Additional (or special) criteria 
developed for the specific project shall 
be considered and evaluated as may be 
appropriate. 


936.603-71 Evaulation board functions. 


(a) Architect-engineer evaluation 
boards will be used for the selection of 
professional architect-engineer services 
when the estimated cost of the contract 
is $500,000 or more. Except as provided 
by this subpart, the use of architect- 
engineer evaluation boards shall be 
governed by the general policies and 
procedures contained in FAR 36.603 and 
the policies concerning the selection of 
such contractors by board process 
contained in internal DOE Directives. 
These policies and procedures are also 
applicable to the selection of architect- 
engineers for procurement of less than 
$500,000. However, less formal 
procedures and practices may be 
followed, depending upon the 
circumstances in each particular 
selection, at the discretion of the 
selecting official. The Source Selection 
Official, as designated in 915.612, shall 
establish an architect-engineer 
evaluation board and select the 
contractor. When the evaluation board 
complete its functions, it shall prepare a 
report, including its recommendations, 
and submit it along with the solicitation, 
selection criteria, weights, and other 
information and documents, as may be 
requested, to the Source Selection 
Official through the Procurement 
Executive, or designee, when the Source 
Selection Official is with Headquarters. 
The Procurement Executive, or designee, 
shall arrange for appropriate 
Headquarters review of the report and 
prepare an action memorandum to the 
Source Selection Official for 
consideration in making the selection. 

(b) The evaluation board’s duties will 
ordinarily include preparation of the 
public announcement and development 
of evaluation criteria, based on 
architect-engineer services requirements 
established by the appropriate DOE 
program and staff organization; 
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development of evaluation criteria 
weighting; review and evaluation of 
Standard Forms 254 and 255; review and 
evaluation of information from other 
sources, such as appraisals of 
performance on previous contracts 
awarded to the architect-engineer firm; 
development of additional information 
requirements and conduct of discussions 
with firms selected for further 
consideration; determination of ranking 
of the firms evaluated; preparation of 
the evaluation board report and 
presentation of-the board’s findings, or 
recommendations, to the selecting 
official. 

(c) The public announcement covering 
the requirement for architect-engineer 
services, criteria and relative 
weightings, as developed by the 
evaluation board, shall be submitted to 
the Procurement Executive or designee, 
for appropriate review and comment 
prior to issuance of the announcement, 
where it is a Headquarters’ selection or 
requires Headquarters’ review and 
approval of the contract action. 
Commerce Business Daily 
announcements shall be prepared in 
accordance with FAR 5.2. 


936.603-72 Evaluation of qualifications 
and performance data. 

(a) After the notice of intention of 
contract for architect-engineer services 
has been published and the date for 
submission of the standard forms has 
passed, the evaluation board and/or the 
selecting official shall review and 
evaluate the Standard Form 254 and the 
Standard Form 255, where applicable, 
submitted in response to the public 
announcement. Consideration should be 
given to requesting submission of a 
Standard Form 255 by qualified firms 
which fail to respond to the public 
‘announcement to assure adequate 
competition. Based on this evaluation, 
no less than three firms shall be selected 
for the purpose of holding discussions. It 
is not necessary to hold discussions 
with any firm that fails to submit a 
Standard Form 255, where required. 

(b) Normally, only those firms which 
are compatible with the size and 
complexity of the job requirements 
should be considered for discussions; 
that is, for a small, relatively simple job, 
firms whose resources and 
qualifications are far in excess of the job 
requirements should not be considered, 
and where size and simplicity of the 
project permit, consideration should be 
limited to the geographic area of the 
project. 

(c) Every opportunity and 
encouragement shall be given to small 
business and socially and economically 
disadvantaged firms. Toward this end, 


groups that propose to form a joint 
venture or engage the services of small 
consulting firms for portions of the effort 
shall be given full consideration by the 
evaluation board and the selection 
official of their combined qualifications. 


936.603-73 Conducting discussions. 
After three or more firms have been 
selected in accordance with 936.603-70, 

discussions shall be held with these 
firms regarding anticipated concepts 
and the relative utility of alternative 
methods of approach for furnishing the 
required services. These discussions 
may be used to obtain additional 
qualification, performance, and 
management data, and other 
information needed to properly apply 
the evaluation criteria and evaluate the 
firms under consideration. 


936.603-74 Use of requests for 
supplemental information. 

(a) Firms indicated their general 
interest in providing services by annual 
submittal of Standard Form 254; and 
indicate specific interest in providing 
services for a particular project, in ~ 
response to the public announcement, 
by submittal of Standard Form 255 (and 
Standard Form 254 if not previously 
submitted). Supplemental information 
may be solicited as a means of initiating 
the discussion phase of the architect- 
engineer selection process. This may be 
particularly appropriate for the larger or 
more complex projects where sufficient 
qualification and performance data are 
not available from the Standard Forms 
254 and 255, and additional information 
beyond that already furnished is needed 
to apply the selection criteria and 
evaluate and rank the firms. Firms 
should not be requested to furnish the 
same information previously submitted 
on Standard Forms 254 and 255, nor 
should they be requested to submit 
preliminary designs, plans and 
drawings, except in appropriate 
circumstances involving design 
competitions. 

(b) Requests for supplemental 
information shall not request firms to 
submit price proposals. Such requests 
can be used only to obtain information 
that will enable DOE to select the best 
qualified contractor. 

(c) When a request for supplemental 
information is made, some wording 
should be included to identify it with the 
discussion phase of the selection 
process similar to the following: “As a 
result of our evaluation of material on 
file with this office and the SFs 254 and/ 
or 255 submitted in response to Public 
Announcement , we have 
selected your firm for further 
consideration for selection and award of 


te 


a contract to perform the architect- * 
engineer services which are described 
below. The principal purpose of this 
request is to obtain additional specific 
qualification and performance data 
concerning your firm.” 


936.603-75 Selection of most bighly 
qualified firm for negotiation. 

Upon completion of discussions and 
evaluation of the firms that were 
selected for discussions, the board shall 
recommend to the selecting official, in 
order of preference, based upon the 
criteria in 936.603-1 and any special 
criteria included in the public 
announcement, no less than three firms 
deemed to be the most highly qualified 
to provide the services required. The 
Standard Form 255 submitted by firms 
with which written or oral discussions 
were held should be retained in 
selection file; all other Standard Forms 
254 may be discarded 90 days after 
award. The selecting official shall then 
select the firm determined to be most 
highly qualified. Should the firm 
selected be other than that ranked 
highest in qualifications by the 
evaluation board, the selection official 
shall provide complete documentation of 
his decision which shall become part of 
the contract file. 


936.603-76 Late submission of 
qualification and performance data. 

The submissions requested and 
received as part of the architect- 
engineer selection process differ in 
substance from proposals received for 
other types of procurement. 
Consequently, the policies and 
procedures contained in FAR 15.412, and 
915.412 concerning the consideration of 
the late responses are not applicable to 
proposals submitted under the 
provisions of this subpart 936.6 


936.603-77 Definitions. 


The term “discussions” includes 
telephone conversations, exchange of 
correspondence, or interviews. The term 
“interview” as used in FAR 5.207(d), 
Note 63, means “discussions” as defined 
above. 


936.605 Government cost estimate for 
architect-engineer work. 

Prior to the initiation of negotiations, 
the Head of the Contracting Activity, or 
designee, shall develop an independent 
Government estimate of the cost of the 
required architect-engineer services 
based on a detailed analysis of the costs 
expected to be generated by the work. 
Consideration shall be given to the 
estimated value of the services to be 
rendered, and to the scope, complexity, 
and nature of the project. The 





independent Government estimate shall 
be revised as required during 
negotiations to reflect changes in or 
clarification of the scope of the work to 
be performed by the architect-engineer. 
On construction projects, a fee estimate 
based on the application of percentage 
factors to project cost estimates of the 
various seqments of the work involved 
may be developed for comparison 
purposes, but such a cost estimate shall 
not be used as a substitute for the 
independent Government estimate. 


936.606 Negotiations. 

(a) A fixed-price contract for 
architect-engineer services should be 
used wherever it is practicable to 
compile, in advance of the preparation 
of plans and specifications, adequate 
information specifically describing the 
character and extent of services 
required. When there is insufficient 
scope information available to permit 
contracting for complete services (title I, 
II, and III) on a fixed-price basis, and 
when it may be to the advantage of the 
Government to do so, appropriate 
consideration should be given to 
contracting only for a study contract or 
for the preliminary engineering (title 1), 
on either a reimbursable or fixed-price 
basis, in order to permit entering into a 
fixed-price contract for the remaining 
portion of architect-engineer service 
(title II and Il), based upon information 
developed in the first phase. 


936.606-70 Architect-engineer’s price 
proposal. 

The contracting officer shall request 
the selected architect-engineer firm to 
submit its price proposal with 
supporting cost or pricing data in 
accordance with FAR 15.804. Revisions 
of the price and supporting cost or 
pricing data may be made as required 
during negotiations to reflect changes in 
or clarification of the scope of work to 
be performed by the architect-engineer 
or findings derived from preaward 
audits conducted pursuant to FAR 
15.805-5. 


936.606-71 Contract price. 


The contracting officer shall negotiate 
a price considered fair and reaonable 
based on a comparative study of the 
independent Government estimate and 
the architect-engineer's proposal. 
Significant differences between 
elements of the two figures and between 
the overall figures shall be discussed 
and the contracting officer shall 
ascertain the reasons therefor. 


936.606-72 Exemption from limitations on 
fee for architect-engineer services. 

Under the authority of section 
602(d)(13) and (20) of the Federal 


Property and Administrative Services 
Act of 1949, (40 U.S.C. 474) as amended, 
contracts for architect-engineer services 
for former AEC functions and those of 
BPA now being performed by DOE shall 
not be limited to the six percentum fee 
restriction in Section 304 of the Act, 41 
U.S.C. 245(b). 


936.606-73 Record of negotiation. 

Promptly at the conclusion of each 
negotiation, a memorandum setting forth 
the principal elements of the negotiation 
shall be prepared in accorance with the 
requirements of FAR 15.808, for use by 
the reviewing authorities and for 
inclusion in the contract file. The 
memorandum shall contain sufficient 
detail to reflect the significant 
considerations controlling the 
establishment of the price and other 
terms of the contract. 


936.607-74 Limitation on contracting with 
architect-engineer firms for construction 
work. 


See 909.5 and FAR 36.209. 


936.670 Cost-reimbursement type letter 
contracts. 

(c) Conclusion of negotiations. 
Architect-engineer letter contracts 
should also include the basis for 
determining the fee, which established 
the possible range of fees for the work. 


Subpart 936.7—[ Reserved] (FAR is 
Standard Forms for Contracting for © 
Construction, Architect-Engineer 
Services, and Dismantling, Demolition, 
or Removal of Improvements) 


Subpart 936.70—Rental of 
Construction Equipment 


936.7000 Scope of subpart. 

This subpart sets forth general policy 
and instructions which shall be applied 
to rental of construction equipment for 


use by DOE contractors with cost- 
reimbursement type contracts. 


936.7001 General policy. 

It is the policy of the DOE: 

(a) To use presently owned DOE 
construction equipment to the fullest 
extent. Careful investigation shall be 
made of the equipment available, not 
only at the field office concerned, but at 
other field offices, to determine whether 
such equipment can be economically 
utilized on the job. The Procurement 
Executive or designee, can assist in the 
investigation of excess equipment 
available in other offices. 

(b) To rent construction equipment, 
where available, rather than purchase it, 
unless in the case of third-party-owned 
equipment, the field office determines 
that accrued rentals on a particular item 
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of equipment will approximate the cost 
of ownership of it except, however, that 
individual items of construction 
equipment having an original cost of 
less than $1,000 ordinarily should be 
purchased and not rented. Where it is 
clearly to the advantage of the 
Government, items having a cost of less 
than $1,000 may be rented with the 
approval of the Head of the Contracting 
Activity. Whenever it is practical, cost 
and other factors considered, 
contractor-owned equipment shall be 
rented in preference to renting third- 
party-owned equipemt. 

(c) To pay rental for construction 
equipment at rates not higher than those 
prevailing in the locality, except under 
unusual circumstances, and at as lowa 
rate as is consistent with securing 
modern equipment in good operating 
condition. Costs of repair, job 
interruption due to poor equipment, 
transportation and in-transit rental may 
well offset any apparent savings in 
rental rates. Rental paid shall be subject 
to any Government price ceiling 
regulations that may be in effect. 


936.7002 Rental of contractor-owned 
equipment. 


936.7002-1 Rental agreements. 


The terms and conditions governing 
rental by DOE of construction 
equipment from a cost-type construction 
contractor are set forth in 936.73, Outline 
of agreement for rental of contractor- 
owned construction equipment. This 
form of agreement is designed for use as 
an appendix to a DOE cost-type 
construction contract. It may be 
modified for rental of equipment under 
other contractual arrangements, such as 
an operating contractor renting from a 
cost-type construction subcontractor, 
and it may be modified for use as a 
separate contract or as an attachment to 
a subcontract. Some of the aspects of 
this agreement to which particular 
attention should be given are set forth in 
936.7002-2 and 936.7002-3. 


936.7002-2 Rental period. 

The base rental period shall extend 
from the time the equipment is accepted 
at the job site until the contractor is 
notified in writing by DOE's 
representative that the equipment is no 
longer required. Subject to applicable 
limitations covered in the rental 


~ agreement form, the contractor shall be 


paid rental during the in-transit time and 
during the time required for equipment 
repair or replacement prior to return to 
the contractor. 
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936.7002-3 Rental rates. 


(a) Rates for rental of contractor- 
owned equipment shall be fair and 
equitable. The rental rates contemplate 
that DOE will pay incoming and 
outgoing transportation costs and rental 
during in-transit time for both inbound 
and outbound transportation of 
equipment; however, terms more 
favorable to DOE may be negotiated 
where appropriate. The rental rates to 
be paid for the use of contractor-owned 
equipment under normal conditions 
should not exceed 65 percent of the 
rates quoted in the latest edition of the 
Associated Equipment Distributor’s 
(A.E.D.) “Compilation of Average Rental 
Rates for Construction Equipment.” 
However, Heads of Contracting 
Activities may approve rates in excees 
of 65 percent of the current A.E.D. 
schedule when local conditions require 
higher rates. When it becomes 
necessary as a general practice to 
exceed 65 percent of the current A.E.D. 
schedule, Heads of the Contracting 
Activities shall be advised. 

(b) For items of equipment that are not 
covered by the A.E.D. schedule, use the 
latest edition of “Contractors’ 
Equipment Ownership Expense” 
document published by the Associated 
General Contractors of America, Inc., 
and information on prevailing local rates 
for developing rates that would be 
consistent with the 35 percent reduction 
the A.E.D. rates (i.e., taking into 
consideration the expenses paid by the 
Government under the rental 
agreement). 


936.7002-4 Application of rates. 

The rental rates shall be applied in 
accordance with the following rules: 

(a) Basis of rates. The rates shall be 
based upon one shift of 8 hours per day, 
40 hours per week, or 176 hours per 
month of a 30-consecutive-day period. 

(b) Apportionment of rates. The 
monthly rate and its pro-rate share shall 
apply to all rental periods of 1 month or 
more. The weekly rate and its pro-rata 
shall apply to all rental periods of 1 
week or more up to 1 month. The daily 
rate and its pro-rata shall apply to all 
rental periods up to 1 week. 

(c) Overtime. Inasmuch as there are 
certain elements of cost to an equipment 
owner which do not change even though 
the equipment is used on more than one 
shift per day, it is believed equitable to 
pay a lower rental rate during a second 
and third shift than would be paid 
during a single shift. Therefore, the 
rental agreement form provides for 
payments for overtime at a rate equal to 
one-half the rate for the first shift. 


936.7002-5 insurance. 


(a) Generally, rental rates should 
include the cost of insurance or self- 
insurance covering loss of or damage to 
the equipment during rental periods. The 
tental agreement for contractor-owned 
equipment is so worded. 

(b) However, if the contacting officer 
determines that it is not practical to 
include the cost of such insurance in the 
rental rates, paragraphs 3(d) and 7(a) 
shall be amended as indicated in the 
applicable notes following these 
paragraphs in 936.73 


936.7002-6 Rental limitation. 

The rental agreement form provides 
that when the total amount of rental 
paid to the contractor for any one unit of 
equipment equals 75 percent of the 
mutually agreed value of that unit, as set 
forth in the initial inspection report, the 
equipment is to remain available for the 
work under the construction contract as 
long as it will be required without any 
further rental payments to the 
contractor. The rental ceiling of 75 
percent of the agreed-upon value of the 
equipment applies to all rental paid,” 
including rental paid during intransit 
time to and from the site of the work 
and down time from any operating 
repairs or restoring of the equipment 
after it is no longer needed at the site. 
The purpose of the provision is to 
prevent the Government from paying 
rental in excess of the contractor's 
investment, and is included in lieu of an 
“option to purchase” clause. Once a 
particular piece of equipment has been 
released, the contractor will be required 
to return it to the job under the original 
rental period. 


936.7002-7 Record of negotiation. 

The record of negotiation shall set 
forth the information used to determine 
the reasonableness of the rental rates, 
including a breakdown of the 
contractor’s equipment ownership 
expense, similar to that itemized in the 
Associated General Contractors of 
America’s document, “Contractors’ 
Equipment Ownership Expense.” 


936.7002-8 Responsibility for repair and 
replacement. 


The rental agreement describes the 
responsibilities of the parties with 
respect to maintenance and repair 
necessary to the operation of the rented 
equipment, or replacement of such 
equipment. DOE’s responsibility 
includes repairs resulting from normal 
wear and tear, provided they were 
necessary in order to continue the 
equipment in service. However, when 
the equipment is no longer required on 
the job, the extent of DOE’s obligation is 


only to return the equipment to the 
contractor in as good operating 
condition as when received, less wear 
and tear. 


936.7002-9 Equipment condition and 
inspection. 


(a) Inspection. Construction 
equipment shall be given a rigid and 
detailed inspection by representatives of 
DOE and, at the contractor's option, by 
representatives of the contractor, before 
its shipment and acceptance or use on 
the job. Equipment shall be inspected 
under actual workloads insofar as 
practicable. In cases where it is not 
practical to inspect equipment rrior to 
its shipment to the job site, the 
contractor should be informed of the 
extent of inspection and the expected 
condition of his equipment in the event 
the equipment does not meet required 
standards. The transportation, rental, or 
any other expenses shall be paid by 
DOE unless, at contractor's expense, the 
equipment is repaired to acceptable 
standards in a reasonable length of time. 
A similar inspection shall be made 
immediately prior te scheduled return 
shipment of an item of equipment. 

(b) Inspection report. A detailed 
inspection report shall be signed by 
each representative inspecting. The 
initial inspection report shall be used at 
the time of release as a basis of 
determining the repairs necessary to 
place the equipment in as good 
operating condition as when accepted, 
less normal wear and tear. After 
necessary repairs are completed, a final 
inspection report shall be completed by 
representative of DOE and, at his 
option, the contractor. 

(c) Trial period and defects. If initial 
detailed inspection discloses that the 
condition of the equipment is doubtful, 
arrangements should be made with the 
contractor for a trial period of operation 
to prove the equipment, with provisions 
that if equipment is found unacceptable 
in the trial period, no rental, 
transportation, or other expenses will be 
due the contractor. Repairs to equipment 
which fails in service due to defects not 
reasonably ascertainable on initial 
inspection shall be at the contractor's 
expense. 


936.7003 Rental of third-party-owned 
equipment. 


936.7003-1 Rental agreement. 

The terms and conditions governing of 
construction equipment without 
operations from a third party are in 
accordance with 936.7002-2, 936.7002-4, 
936.7002-8, and 936.7002-9, and are set 
forth in 936.7002-3, Outline of agreement 
for rental of third-party-owned 





construction equipment. Heads of 
Contracting Activities shall assure that 
these terms and conditions are used by 
DOE cost-type construction contractors 
and that similar terms and conditions 
are used by other DOE cost-type 
contractors or subcontractors in renting 
construction equipment from a third 
party. These terms and conditions may 
be suitably modified to provide for 
rental of equipment with operators. 
Some of these aspects of this agreement 
to which particular attention should be 
given are set forth in the next three 
subparts. 


936.7003-2 Rental rates. 

Third-party equipment shall be rented 
on the basis of competitive bids, rental 
rates, transportation costs, and other 
factors being considered. The rental 
specifications shall be based on the 
circumstances of a particular case, 
including the length of rental period, the 
availability of equipment in certain 
localities, and the work requirements. 


936.7003-3 Insurance. 

The provisions of $36.7002-5(a) also 
apply to the rental of construction 
equipment from a third party. However, 
if the contracting officer determines that 
the rental rates are not to include the 
cost of insurance or self-insurance 
covering loss of or damage to the 
equipment, the rental agreement shall 
reflect this condition. 


936.7003-4 Option to purchase 
equipment. 

When accrued rentals on a particular 
item of equipment will likely 
approximate the appraised value of 
equipment and a decision has been 
made not to purchase in accordance 
with 936.7001(b), consideration shall be 
given to including in the rental 
agreement, an option to purchase the 
equipment. 


Subpart 936.71—Inspection and 
Acceptance 


935.7100 Scope of subpart. 

This subpart implements and 
supplements FAR 36 by prescribing the 
policies and requirements for inspection 
and acceptance under construction 
contracts. 


936.7120 Construction contracts. 

(a) Inspection services may be 
performed by the architect-engineer 
responsible for the design. Inspection 
services may not be procured from a 
construction contractor with respect to 
its own work. 

(b) When one contractor is to inspect 
the work of another, the inspection 
contractor will be given written 


instructions defining its responsibilities 
and stating that is is not authorized to 
modify the terms and conditions of the 
contract, to direct additional work, to 
waive any requirements of the contract, 
or to settle any claim or dispute. Copies 
of the instructions will be given to the 
contractor who is to be inspected, with a 
request to acknowledge receipt on a 
copy to be returned to the contracting 
officer. In this manner, both contractors 
are on express notice of the authority 
and limitations of the authority of the 
inspecting contractor. 


Subpart 936.72—Negotiations 


936.7200 Preparation for negotiation 
architect-engineer and cost-pius-a-fixed- 
fee construction contracts. 

(a) General. Prior to the initiation of 
negotiations, the Head of the contracting 
Activity or designee shall develop an - 
independent Government estimate 
which shall include the following 
information: 

(1) Description of the work. A 
sufficiently detailed description and cost 
estimate of the work should be provided 
to permit an evaluation of services to be 
performed by the various participants 
and the degree of complexity of its 
principal components. When A-E 
contracts are fixed price, the 
information as to the work should be in 
more detail and on a firmer basis, 
particularly as to estimated costs, than 
for a CPFF contract. The estimated cost 
of the component items (including the 
cost of material and equipment 
furnished by DOE) and their 
descriptions, insofar as available, 
should be included as follows: 

(i) Major buildings and other 
structures for which complete designs 
and specifications are to be prepared by 
the architect-engineer, including number 
and cost of each type, with as much 
information as is available (within 
security requirements) as to the 
functional requirements such structures; 

(ii) Major utilities, including 
classifications and costs, in as much 
detail as practicable; 

(iii) Special equipment to be procured 
by the operating contractor, construction 
contractor, or architect-engineer, or 
furnished by DOE; 

(iv) Special equipment-to be 
designated by the architect-engineer; 
and 

(v) Special equipment to be installed 
by the construction contractor. 

(2) Estimated cost and time for 
completion. A statement should be 
provided indicating total estimated cost 
of the work exclusive of the construction 
contractor's fee, and to the extent 
available, identifying labor, material, 
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and indirect costs. and any amount 
included for contingencies; estimated 
cost of architect-engineer sevices and 
the estimated time of completion of 
design or construction work with an 
explanation of the basis for establishing 
the completion schedules. 

(b) Extent of services. 

(1) Architect-engineer contracts. A 
written statement should be prepared 
which gives the extent to which the 
services of the architect-engineer 
include any of the services set forth 
below. 

(i) Conceptual Design—Provide 
preliminary studies to develop a project 
scope that satisfies a program need, 
statutory requirements; validate 
feasibility and attainable performance 
levels; identify and quantify risks; 
develop a reliable budget estimate and a 
realistic performance schedule; develop 
project criteria and design parameters 
for all engineering disciplines, identify 
applicable codes and standards, quality 
assurance requirements, environmental 
studies, materials of construction, space 
allowances, energy conservation 
features, health, safety, safeguards, and 
security requirements and any other 
features or requirements necessary to 
describe the project. 

(ii) Title I—Provide the necessary 
topographical and other field surveys, 
test boring, and other subsurface 
investigations; prepare preliminary 
studies, sketches, layout plans, and 
outline specifications; and prepare 
reports including estimates of cost of the 
proposed project and of all structures, 
utilities, and appurtenances thereto. 

(iii) Title I—Provide complete design 
of work including preparation of all 
required preliminary and final working 
drawings, specifications, estimates, and 
contract documents; and assist in 
securing, analyzing, and evaluating bids 
or proposals for construction; and 
consult with DOE on all questions 
arising in connection with the services 
performed by the architect-engineer. 

(iv) Title I11—Provide complete 
architect-engineer supervision and 
inspection of construction under the 
direction of a responsible 
representative, check shop drawings, 
and furnish drawings to show 
construction has actually been 
accomplished. 

(v) Process design. Process design 
normally requires the preparation of 
flow diagrams showing each operating 
step to perform the process; material 
and heat balances where required; 
determination of the nature, capacity 
and design characteristics of production 
equipment; the general design of 
connecting flow lines to handle the 
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calculated rates of product and by- 
product flow; and schematic layouts. 

(vi) Procurement of materials and 
equipment (describe fully) if specified 
for accomplishment in conjunction with 
Title I, I, and Ill services and approved 
by the Procurement Executive. 

(vii) Other special services (describe 
fully) if specified for accomplishment in 
conjunction with Title I, I, and II 
services and approved by the 
Procurement Executive. 

(2) Cost-plus-a-fixed-fee construction 
contracts. See FAR 36.403 

(3) Cost-plus-a-fixed-fee engineer- 
construction contracts. A written 
statement should be prepared which 
sets forth the extent to which the 
services of the contractor cover the 
services set forth in paragraphs (b)(1) 
and (2) of this section. 

(4) Procurement of special equipment. 
Contracts for procurement services only 
are rarely used. Procurement of special 
equipment is generally contracted for in 
conjunction with CPFF contracts for 
construction, operating, or architect- 
engineer services. In special situations, 
procurement of other equipment and 
construction materials is also contracted 
for in conjunction with CPFF contracts 

. for operating or architect-engineer 
services. The description of procurement 
services in paragraph (b)(4)(ii) of this 
section is applicable to all of these 
cases. 

{i) Special equipment is equipment for 
which the purchase price is of such a 
magitude compared to the cost of 
installation as to improperly reflect the 
amount of technical direction and 
management effort required of the 
contractor. The determination of specific 
items of equipment in this category 
requires application of judgment and 
careful study of the circumstances 
involved for each project. This category 
of equipment would generally include 
items such as: 

(A) Major items of prefabricated 
process or research equipment. - 

(B) Major items of preassembled 
equipment such as packaged boilers, 
generators, machine tools, and larger 
electrical equipment. In some cases it 
would also include special apparatus or 
devices such as reactor vessels and 
reactor charging machines. 

(ii) Description of procurement 

_ Services: procurement as herein 
considered is an activity involving 
judgment, knowledge, and experience 
relating to the manufacture, use, or 
application of the article or process to 
be purchased. It may include the 
development or location of sources of 
supply, and generally includes 
preparation of bidding documents, 
solicitation of proposals, analysis of 


proposals received (including, where 
necessary, technical and sometimes 
complicated evaluation of performance 
characteristics of the equipment of 
different manufacturers), inspection at 
manufacturer's plant as distinguished 
from inspection supplied under Title III 
services of an architect-engineer 
contract, and evaluation of production 
capacities to meet required delivery. 
Procurement includes necessary 
coordination with participating 
contractors and DOE for especially 
designed equipment, general and 
specific expediting, and special 
assistance to the manufacturers in 
helping to locate scarce materials and 
machine tools and in supporting 
allocation for critical materials where 
this is a necessary function. 
Procurement normally includes 
inspection and receiving upon delivery 
at the site (this may be a joint activity 
where the procuring agent is not the 
constructor) and payment. All on-site 
physical activities after delivery, 
including unloading, warehousing, 
hauling, and installation are considered 
a construction activity and not 
procurement. 

(iii) Selection of procuring agent. 
Coordination, timing, and technical 
know-how are important factors to be 
considered in the selection of a 
procuring agent. The advantages and 
disadvantages of placing full 
responsibility in one contractor for 
construction and procurement, or split 
responsibility where the procurement is 
placed under a contract with the 
architect-engineer or operating 
contractor, should be evaluated in the 
light of the above factors. 


Subpart 936.73—Outline for Equipment 
Rental Agreement 


936.7300 Scope of subpart. 

This form of agreement is suggested 
for use where DOE rents construction 
equipment from a prime cost-type 


_ construction contractor, and is designed 


for use as an appendix to a prime cost- 
type construction contract. 


936.7301 Outline of agreement for rental 
construction 


Attached to and made a part of Contract 
No. 


Coniractor-— = ————_____—_ 

The following provisions shall govern the 
use and rental of the Contractor's 
construction plant and equipment 
(hereinafter called the “equipment”) under 
the contract: 

1. Equipment rented. The Contractor agrees 
to furnish for his own use in the performance 
of the contract the equipment itemized in 
Schedule 1 (attached to and made part of this 


agreement). Each item of the equipment shall 
be clearly marked with the identification 
number assigned to it on Schedule 1. The 
Contractor and DOE may from time to time 
amend Schedule 1 by deleting items or 
adding items. 

2. Payments. As provided in the article of 
the contract entitled “Allowable Costs and 
Fixed Fee,” the allowable costs of the 
performance of the contract shall include: 

(a) Rental. Rental of equipment, or rental 
periods determined in accordance with 
paragraph 4 and at the rates set forth in 
Schedule 1 applied in accordance with 
paragraph 3. 

(b) Transportation. Transportation of 
equipment in accordance with paragraph 5. 

(c) Repair. Maintenance, repair, and 
replacement of equipment to the extent 
provided in paragraphs 6 and 7. 

Payment shall be made in accordance with 
procedures set forth in the article of the 
contract entitled “Payments.” 

3. Application of rates. The rates set forth 
in Schedule 1 shall be applied in accordance 
with the following rules: 

(a) Basis of rates. Rates are based upon one 
shift of 8 hours per day, 40 hours per week, or 
176 hours per month (of 30 consecutive days). 

(b) Apportionment of rates. The monthly 
rate and its pro-rata share shall apply to all 
rental periods of 1 month or more. The 
weekly rate and its pro-rata share shall apply 
to all rental periods of 1 week or more up to 
one month. The daily rate and its pro-rata 
share shall apply to all rental periods up to 1 
week. 

(c) Overtime. If the equipment is rented by 
the day, the rate for overtime is one-sixteenth 
(As) of the daily rate for each hour of use in 
any day in excess of 8 hours; if it is rented by 
the week, the rate for overtime is one- 
eightieth (Yo) of the weekly rate for each 
hour of use in any week in excess of 40 hours; 
and if it is rented by the month, the overtime 
rate is one-three hundred and fifty-second 
(*4s2) of the monthly rate for each hour of use 
in excess of 176 hours in any one 30 
consecutive day period. 

(d) Insurance. Rental rates include the cost 
of insurance or self-insurance covering loss of 
or damage to the equipment during rental 
periods, as indicated in Schedule 1 and copy 
of policy attached. The Contractor agrees to 
maintain this insurance coverage for loss of 
or damage to the equipment during the entire 
term of this agreement. The Contractor shall 
waive any right of action against the 
government to the extent that loss is 
recovered from insurance applicable to loss, 
damage or destruction of leased equipment. 


Note.—When rental rates do not include 
the cost of insurance or self-insurance, 
substitute the following paragraph: 

“Rental rates do not include any factor 
representing the cost of insurance or self- 
insurance covering loss of or damage to the 
equipment during rental periods.” 

4. Rental period. The rental period for 
which rental is payable for an item of 
equipment shall consist of a base period, 
beginning upon the date stipulated in a 
written notice from the contracting officer to 
the Contractor that DOE has accepted the 
item of equipment at the job site, and ending 





upon the date stipulated in a written notice 
from the contracting officer to the Contractor 
that use of the item of equipment is 
terminated, subject to the following 
additions, deductions, and conditions: 

(a) In-transit time. There shall be added to 
the base period: 

(1) The actual in-transit time of inbound 
transportation from one point of shipment to 
the job site, not exceeding the time required 
for such transportation by commercial carrier 
via the most expeditious routing available, of 
any item of equipment subsequently accepted 
by DOE and 

(2) The actual in-transit time of outbound 
return transportation from the job site, to the 
original point of inbound shipment, or other 
destination at equal or less distance from the 
job site, not exceeding the time required for 
such transportation by commercial carrier via 
the most expeditious routing available, of any 
item of equipment whose use has been 
terminated by DOE. 

(b) Delay due to repairs. 

(1) The time required for repair of 
equipment shall be deducted from the base 
period if such repair is necessitated by willful 
misconduct or lack of good faith on the part 
of the Contractor's managerial personnel, or 
made necessary by defects not reasonably 
ascertainable on initial inspection by DOE. 

(2) If an item of equipment has been 
accepted by DOE, the subsequent withdrawal 
by the Contractor of such item from the work 
for necessary repairs (due to causes other 
than those mentioned in the preceding 
paragraph) shall not interrupt the running of 
the base period unless the contracting officer 
finds that the Contractor has not exercised 
due diligence in effecting the repairs or in 
returning the item to use, and in such event 
the time which the contracting officer finds to 
have been excessive shall be deducted from 
the base period. 

(c) Time for repairs on termination. In the 
event DOE, in accordance with paragraph 
6(c), elects to effect repair or replacement of 
an item of equipment prior to scheduled 
return shipment, the time required for such 
repair or replacement shall be added to the 
base period. 

(d) Trial period. If initial inspection by DOE 
discloses that the condition of an item of 
equipment is doubtful, it will not be accepted 
by DOE without a trial period of operation to 
prove such item, upon terms and conditions 
agreed upon by the Contractor and DOE. If 
the equipment is found unacceptable in the 
trial period, no rental, transportation, or other 
expenses will be due the Contractor. 

(e) Rental Limitation. When the aggregate 
of rental paid for an item of equipment equals 
75 percent of its appraised value, as agreed 
upon by the Contractor and the contracting 
officer at or prior to the time of acceptance 
by DOE and set forth in the initial inspection 
report, the rental period shall cease as to 
such item for purposes of rental payment. 
Such item shall thereafter remain available 
for use under the contract without further 
rental payments but otherwise in accordance 
with the terms and conditions of this 
agreement, until the contractor receives 
written notice from the contracting officer 
that use of the item is terminated. The 
limitation of rental to 75 percent of the agreed 


value shall apply to the total of all rental due ~ 


under this paragraph 4. A failure to agree as 
to the value of an item of equipment shall be 
deemed to be a dispute within the meaning of 
the article of the contract entitled “Disputes.” 

5. Transportation. Inbound transportation 
of equipment, f.o.b. cars from the original 
point of shipment to the job site, and 
outbound return transportation of shipment 
f.o.b. cars to the original point of shipment or 
to another destination selected by the 
Contractor at equal or less distance from the 
job site, shall be at the expense of the 
Government, subject to the following 
conditions: 

(a) Limitation on return transportation. The 
Government shall not bear any expense for 
outbound return transportation in excess of 
the amount paid for inbound transportation 
to the job site, except additional amounts 
representing or equivalent to increase in 
freight rates applicable to the route to the 
original point of shipment. 

(b) Limitation on long distance 
transportation. Transportation over a 
distance in excess of 500 miles shall be 
subject to the approval of the contracting 
officer. 

(c) Transportation by other than common 
carrier. The expense borne by the 
Government hereunder for transportation by 
a method other than common carrier shall be 
the actual expense of such transportation as 
shown by evidence satisfactory to the 
contracting officer. 

(d) Loading and-unloading. Only such costs 
of loading and unloading equipment as are 
incurred at the job site shall be borne by the 
Government. 

(e) Equipment not in required condition. 
The Government shall not bear the expense 
of transportation of any item of equipment 
which arrives at the job in a condition which 
does not fulfill the requirements of paragraph 
6(a) and which is not placed in the condition 
required under paragraph 6(a) by the 
Contractor at the Contractor’s expense within 
a reasonable time. 

6. Condition of equipment. 

(a) Condition on delivery. The equipment 
shall, on delivery at the job site, be in good 
operating condition to render efficient, 
economical, and continuous service, and 
shall be equipped with necessary and 
required safety devices according to ICC 
regulations and other applicable Federal and 
State laws. Each item of the equipment shall 
have registered by the Contractor at the 
Contractor's own expense with all Federal, 
State, and local authorities requiring 
registration, and registration plates or other 
evidence of registration shall be displayed in 
accordance with the requirements of the 
registering authority. The cost of subsequent 
registration shall also be borne by the 
Contractor. If any item of equipment on 
arrival at the job site is not placed in the 
condition required by this paragraph within a 
reasonable time, the contracting officer may 
reject the item and require its removal from 
the job site, and in that event, the 
Government shall not be liable for rental, 
transportation, or any other expense in 
connection with such item. 

(b) Condition on the job. Equipment 
accepted by DOE shall be maintained by the 
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Contractor in the condition required for its 
operation until use of the equipment is 
terminated by the contracting officer. 
Maintenance and repair required to keep 
accepted equipment in such condition during 
such time and replacement (at the agreed 
value set forth in the initial inspection report, 
less depreciation) of accepted equipment lost 
or destroyed during such time, shall be at the 
expense to the Government unless such 
maintenance, repair, or replacement is made 
necessary by loss or damage covered by any 
policy of insurance (or self-insurance), or 
caused by willful misconduct or lack of good 
faith on the part of the Contractor's 
managerial personnel, or is made necessary 
by defects not reasonably ascertainable on 
initial inspection of DOE. 

(c) Condition on termination. Upon 
termination by DOE of the use of any item of 
equipment, the item shall be returned by DOE 
to the Contractor at the job site in a good 
condition as when received by DOE (as 
shown by the initial inspection report) less 
normal wear and tear, except for any loss or 
damage which is due to willful misconduct or 
lack of good faith on the part of the 
Contractor's managerial personnel, or defects 
not reasonably ascertainable on initial 
inspection by DOE, or which is covered by 
any policy of insurance (or self-insurance). If 
the inspection report to be made immediately 
prior to the scheduled return shipment of an 
item of equipment discloses the necessity for 
repairs or replacement the cost of which is 
the responsibility of the Government under 
this paragraph, DOE may at its election either 
(A) effect such repairs or replacements or (B) 
allow the Contractor the agreed estimated 
reasonable cost of such repairs (or the agreed 
value set forth in the initial inspection report, 
less depreciation, if replacement is required), 
and a sum in lieu of rental for the time 
estimated by the contracting officer to be 
necessary for such repairs. Failure to agree as 
to the estimated reasonable cost of affecting 
such repairs or replacement under (C) above, 
shall be deemed to be a dispute within the 
meaning of the article of the contract entitled 
“Disputes.” 

(d) Inspection. For the purpose of 
establishing the condition of the equipment, 
each item of equipment shall be inspected, 
tested and inventoried by representatives of 
DOE and at the Contractor's option, together 
with representatives of the Contractor, prior 
to its acceptance by DOE and also 
immediately prior to scheduled return 
shipment. The results of such inspections and 
tests, and the inventories compiled, shall be 
incorporated in reports submitted to the 
contractor and to the contracting officer. For 
any item of equipment which the Contractor 
has failed to inspect, test, and inventory, or 
has failed to report as provided herein, the 
Contractor agrees that the report submitted 
hereunder by a representative of DOE shall 
be conclusive evidence of the condition as of 
the date of inspection. - 

(e) Excessive repairs. The contracting 
officer may deduct from payments otherwise 
due the Contractor, any amounts previously 
allowed the Contractor under this agreement 
for repairs made at the Government's 
expense which the contracting officer finds to 
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have been in excess of the requirements of 
this agreement. 

7. Protection of equipment-steps to be 
taken in event of loss. 

(a) The Contractor shall take all reasonable 
and necessary precautions to safeguard and 
protect the equipment. Any loss of or damage 
to the equipment is not reimbursable to the 
extent that such loss or damage is required to 
be covered by insurance under paragraph 
3(d) of this agreement. 

Note: When paragraph 3(d) of the 
agreement provides that rental rates doe not 
include any factor representing the cost of 
insurance of self-insurance covering loss of or 
damage to the equipment during rental 
periods, the following paragraph (1) shall be 
used: 

(1) The Contractor shall take all reasonable 
and necessary precautions to safeguard and 
protect the equipment. Any loss or damage to 
the equipment will be at the Contractor's risk 
to the extent that such loss or damage is 
covered by any policy of insurance (or self- 
insurance). 

(b) Upon the happening of any loss or 
damage which is at the risk of the 
Government under this agreement, the 
Contractor shall immediately notify the 
contracting officer of the occasion and extent 
thereof, shall at the contracting officer's 
request effect an assignment and subrogation 
in favor of the Government of all the 
Contractor's rights and claims (except those 
against the Government) arising out of any 
such loss or damage, shall, if required by the 
Contracting Officer, authorize representatives 
of the Government to settle or prosecute to 
final judgment any such claims, and shall 
furnish to the Government on request all 
reasonable assistance in obtaining recovery. 

8. Liquidation of indebtedness. The 
Contractor warrants full and complete title 
and right to possession of all the equipment, 
subject only to those liens, encumbrances or 
claims to title or possession securing the 
indebtedness detailed on Schedule 1, Part 2. 
The Contractor agrees to apply such portion 
of the rental payment hereunder as may be 
necessary for the prompt discharge of such 
indebtedness. If at any time any person 
holding a lien, encumbrance, or claim against 
any item of equipment shall submit to DOE 
evidence that the Contractor is not 
discharging the indebtedness secured thereby 
in accordance with the terms under which the 
indebtedness is payable or dischargeable, 
DOE shall have the right upon three day's 
written notice to the Contractor to impound 
such part of the unpaid rental hereunder, as 
DOE in its sole discretion deems necessary, 
until the rights of the Contractor and any 
such person are determined and all just and 
proper claims of such persons are satisfied, 
provided, that nothing contained in this 
paragraph shall be construed to pay to such 
person any sum not required to be paid by 
the terms under which the indebtedness was 
incurred or to pay any sum prior to the time it 
becomes due. . 

9. Taxes. Unless otherwise directed by the 
contracting officer under the article of the 
contract entitled “State and Local Taxes,” the 
Contractor shall at the Contractor's own 
expense pay and discharge any and all taxes 
levied upon any item of the equipment. 


Schedule 1 


Part 1—Items and Rental Rates 
Item No. 


Item description (equipment No.; type of 
equipment; serial No.; manufacturer; year of 
model; original point of shipment; etc.) 


Description of any insurance coverage for 
loss or damage to equipment 


Item Rental Rates 


Attach certified copy of insurance policy. 
(Continue, if necessary, on reverse side or on 
separate sheets.) 

Part 2—Liens, Encumbrances and Claims 


The following is a complete and correct 
statement of the amount of any and all 
indebtedness secured by liens or other 
encumbrances of any nature, legal or 
equitable, which are held by any person, firm 
or corporation against the equipment, items 
Nos. 1 through——. 


(Contractor) 
By 


(Title) 
Item No.— 
Name and address of present creditor 


Present unpaid balance 


Amounts and date of future payments 


(Continue, if necessary, on the reverse side or 
on separate sheets.) 


PART 937—SERVICE CONTRACTING 


Subpart 937.1—[Reserved] (FAR is Service 
Contracts—General) 


Subpart 937.2—Consulting Services 


937.205 Management controls. 


Subpart 937.3—[Reserved] (FAR is 
Dismantling Demolition or Removal of 
improvements) 


Subpart 937.1—[Reserved] (FAR is 
Service Contracts—General) 


Subpart 937.2—Consulting Services 


937.205 Management controis. 

(b) DOE contracting personnel should 
familiarize themselves with the 
pertinent DOE Directives coverage 
before any acquisition involving 
consulting services is undertaken and 
shall comply with the appropriate DOE 
Directives. See DOE Orders 3304.1 and 
4200.3. 

(7) In accordance with FAR 
37.205(b)(7), purchase requests for 


consulting services initiated in the 
fourth quarter of the fiscal year, must be 
approved at the second management 
level above that of the initiator or such 
equivalent level as the HCA may 
designate. 


Subpart 937.3—[Reserved] (FAR is 
Dismantling or Removal of 
improvements) 


PART 938—[RESERVED] (FAR IS 
FEDERAL SUPPLY SCHEDULE 
CONTRACTING) 


PART 939—[ RESERVED] (FAR IS 
MANAGEMENT, ACQUISITION, AND 
USE OF INFORMATION RESOURCES) 


PART 940—[ RESERVED] (AS IS FAR) 
PART 941—[ RESERVED] (AS IS FAR) 


PART 942—CONTRACT 
ADMINISTRATION 


942.000 Scope of part. 


Subpart 942.1—interagency Contract 
Administration and Audit Services 


942.101 Policy. 


Subpart 942.2—[Reserved] (FAR is 
Assignment of Contract Administration) 


Subpart 942.3—[Reserved] (FAR is 
Contract Administration Office Functions) 


Subpart 942.4—[Reserved] (FAR is 
Correspondence and Visits) 
Subpart 942.5—[Reserved] (FAR is 
Postaward Orientation) 


Subpart 942.6—[Reserved] (FAR is 
Corporate Administration 
Officer) 


Subpart 942.7—indirect Cost Rates 


942.704 Billing rates. 

942.705-1 Contracting officer determination 
procedure. 

942.705-3 Educational institutions. 

942.7054 State and local governments. 

942.705-5 Nonprofit organizations other 
than education and state and local 
government. 

942.708 Quick close-out procedures. 


Subpart 942.8—Disallowance of Cost 
942.803 Disallowing cost after incurrence. 


Subparts 942.9—[Reserved] (as is FAR) 


Subpart 942.10—Negotiating Advance 

Agreements for independent Research and 

Development/Bid and Proposal Costs 

942.1004 Location of negotiators in a central 
office. 

942.1008 Administrative appeals. 
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Subpart 942.11—{ Reserved] (FAR is 
Production Surveillance and Reporting) 


Subpart 942.12—/ Reserved | (FAR is 
Novation and Change-of-Name 
Agreements) 


Subpart 942.13—[ Reserved] (as is FAR) 


Subpart 942.14—Traffic and Transportation 

Management 

942.1401 General. 

942.1402 Volume movements with the 
continental United States. 

942.1403-1 U.S. Government bills of lading. 

942.1403-2 Contractor prepaid commercial 
bills of lading. 


Subpart 942.70—Audit Services 


942.7000 Scope of subpart. 

942.7001 Definition. 

942.7002 General. 

942.7003 Types of services. 

942.7003-1 Incurred cost. 

942.7003-2 Indirect expenses (overhead 
cost). 

942.7003-3 

9$42.7003-4 

942.7003-5 

942.7003-6 


Accounting systems. 
Management systems. 
Financial analysis evaluations. 
CAS disclosure statements. 
942.7003-7 CAS compliance. 

9$42.7003-8 Estimating systems. 
942.7003-9 Consultations and advice. 
942.7004 Procedures. 


942.000 Scope of part. 

The term contract administration as 
used in Part 42 of the FAR, means the 
performance of those functions in FAR 
42.302 by the specialists assigned the 
responsibility and procedural guidance 
as to how to carry out the required 
functions. The Department of Defense 
has initiated a formal system of 
independent organizations responsible 
for performance of these functions. A 
field structure of Contract 
Administration Offices (CAO) 
responsible for contract management 
and administration of contracts for 
major defense contractors has been 
established. DOD agencies, (Army, 
Navy, Air Force) have organized plant 
residencies of contract management 
specialists for specific DOD contractors 
and their various business units. The 
Defense Logistic Agency performs. 
contract management functions both at 
onsite residencies of contractors not 
assigned to a service and on a mobile 
basis from centrally located 
management areas for lesser defense 
contractors. A complete listing of the 
DOD's contract administration service 
components are contained in the 
Defense Directory cited in FAR 42.102. 

Civilian agencies for the most part 
have not established formal 
organizationally independent CAO’s 
responsible for performance of contract 
management functions. The post-award 
contract management and 
administration functions performed by 


civilian agencies are performed by 
procurement, program and other staff 
(accounting, legal, etc.) personnel and 
specialist located in the Contracting 
Offices and/or Operational units as 
sometimes such services may be 
acquired from the cognizant Defense 
CAO, when dealing with a defense 
contractor. 

The DOE has no field level contract 
administration offices. Contract 
management of DOE contracts is 
performed by the contracting office or is 
obtained from a DOD CAO if the 
contract in question warrants requesting 
contract administration services from 
such an activity. There is no specific 
DOE rule on requesting and assigning 
DOE contracts for DOD administration 
services. To the extent any functions 
cited in FAR 42.302 are required for 
proper post-award management of the 
contract, assignment to a DOD CAO or 
the requesting of certain supporting 
services (FAR 42.201) from the CAO 
should be considered if it is (a) beyond 
capability of the DOE office (b) cost 
effective (c) eliminates duplication of 
effort, and (d) would provide for 
consistent teatment of the contractor. 
DOE contracts selected for assignment 
to a DOD contract administration office 
shall be assigned, retained or reassigned 
in accordance withthe procedures in 
FAR Subpart 42.2 


Subpart 942.1—Interagency Contract 
Administration and Audit Services 


942.101 Policy. 


(a) The Department of Energy has 
entered into cross-servicing 
arrangements with: 

(1) The Defense Logistics Agency; 

(2) The Air Force Contract 
Management Division; and 

(3) The Office of Naval Research. 

(b) The above arrangements are 
established and maintained by the 
Business and Financial Policy Branch, 
Office of Policy, Procurement and 
Assistance Management Directorate, 
Headquarters. Questions concerning 
these agreements should be directed to 
that organization. 

(c) The Department of Energy 
Inspector General has established a 
memorandum of understanding with the 
Defense Contract Audit Agency and the 
Office of Audit of the Department of 
Health and Human Services for 
providing audit support service (DEAR 
942.70) to the DOE in support of its 
procurement mission. Procedures for 
acquiring these services are discussed in 
DEAR 942.70. 
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Subpart 942.2—Reserved (FAR Is 
Assignment of Contract 
Administration) 


Subpart 942.3—[Reserved] (FAR Is 
Contract Administration Office 
Functions) 


Subpart 942.4—[Reserved] (FAR is 
Correspondence and Visits) 


Subpart 942.5—[Reserved] (FAR is 
Postaward Orientation) 


Subpart 942.6—[Reserved] (FAR Is 
Corporate Administrative Contracting 
Officer) 


Subpart 942.7—Indirect Cost Rates 


942.704 Billing rates. 


(b) When the contracting officer or 
auditor responsible for establishing 
billing rates, in accordance with FAR 
42.704, has not established such rates or 
such rates are not current for the 
performance periods (contractor FY) 
under contract, the DOE contracting 
officer responsible for administration of 
the contract shall establish an 
appropriate rate(s) for billing purposes. 
If the contractor holds more than one 
DOE contract covering that period of 
performance, the DOE office with the 
largest unliquidated obligations as of the 
beginning of that performance period 
shall take the lead in establishing the 
required billing rate for use on DOE 
contracts. Once appropriate billing rates 
are established by the responsible 
contracting officer designated by FAR 
42.704, such rates shall be adopted by 
the contracting officer and all billings 
and payments shall be retroactively 
revised to reflect the agreed upon 
rate(s). 


942.705-1 | Contracting Officer 
determination procedure. 


(a)(3) The Department of Energy shall 
use the contracting officer determination 
procedure for all business units for 
which it shall be required to negotiate 
final indirect cost rates. A listing of such 
business units is maintained by the 
Business and Financial Policy Branch, 
Office of Policy, Procurement and 
Assistance Management Directorate, 
Headquarters, and published as a 
separate publication in the DOE Order 
system. 

(b)(1) The Department of Energy shall 
not require nor direct contractors to 
submit their final indirect cost rate 
proposals reflecting actual cost 
experience during the covered period to 
the auditor. The DOE negotiating official 
shall request all needed audit service in 
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accordance with the procedures in 
DEAR 942.70, Audit Services. 


942.705-3 Educational institutions. 


(a)(2) The negotiated rates established 
for the institutions cited in OMB circular 
No. A-88 are centrally maintained by 
the Business and Financial Policy 
Branch, Office of Policy, Procurement 
and Assistance Management 
Directorate, Headquarters. The 
Department of Energy is the cognizant 
agency for three institutions. 


942.705-4 State and local governments. 
A list of cognizant agencies for State/ 
local government organizations is 
maintained by the Office of 
Management and Budget (OMB) which 
is periodically published in the Federal 
Register. The responsible Agencies are 
notified of such assignments. A listing of 
latest cognizant agency and the current 
negotiated rate(s) for a State/local 
activity is maintain by the Business and 
Financial Policy Branch, Office of 
Policy, Procurement and Assistance 
Management Directorate, Headquarters. 
The Department of Energy is cognizant 
for five (5) State agencies. DOE is not 
cognizant for any local goverments. 


942.705-5 Nonprofit organizations other 
than educational and state and local 
governments. 

OMB Circular A-122 establishes the 
rules for assigning cognizant agencies 
for the negotiation and approval of 
indirect cost rates. The Federal agency 
with the largest dollar value of awards 
(contracts plus federal financial 
assistance dollars) will be designated as 
the cognizant agency. DOE is not 
currently assigned cognizance over any 
such nonprofit organizations. There is 
no published listing of assigned 
agencies. The Business and Financial 
Policy Branch, Office of Policy, 
Procurement and Assistance 
Directorate, Headquarters, does 
maintain a DOE central file of rates 
established by the cognizant agency. 


942.708 Quick close-out procedures. 


(a) Contracting officers shall use the 
quick close-out procedures to finalize 
indirect expenses under any DOE 
contract when it appears appropriate to 
establish such expenses by means other 
than the formal negotiation procedure of 
FAR Subpart 42.7 and use of this 
procedure is agreeable to the contractor. 
The quick close-out procedure is 
considered to include the establishment, 
of (1) indirect cost rates established for 
the close out of a contract(s) or (2) lump- 
sum indirect expenses dollars that shall 
be agreed to as chargeable to the 
contract. Such lump-sum amounts are 
appropriate for all categories of 


contractors—commercials, State/local 
governments, educational, and nonprofit 
organizations. 

The contracting officer shall apply the 
quick close out procedure to closeout 
DOE contracts in lieu of using the rates 
established in accordance with FAR 
42.705, when: 

(i) See FAR 42.708 

(ii) The amounts of indirect expense to 
be reimbursed by a single DOE contract 
will not exceed $250,000 per contractor 
fiscal year or the indirect expense 
amount reimbursed by all DOE 
contracts using the quick closeout 
procedures will not exceed $1,000,000 
per contractor fiscal year. 

(iii) Amounts of and the allowability 
of claimed or proposed indirect 
expenses will be readily determinable 
based on a review of the contractor's 
indirect cost experience (reviews may 
be made by the contracting officer with 
or without the assistance of a 
professional auditor). 

(iv) The contractor does not have a 
history of disputes, disallowed cost of 
any consequence, and there are no 
known potential cost issues of 
significance. 

(v) There is a low potential (risk) for 
any significant over payment of indirect 
expense under the contract. 

(vi) Administrative cost of obtaining 
the annual negotiated final rate(s) is 
known to, or would be expected to, 
exceed any benefit of the final rates 
established in accordance with FAR 
Subpart 42.7. 

(d) A decision to request audit 
assistance in applying the quick close- 
out procedure should be decided on a 
case-by-case basis. The extent of any 
required services may vary. If possible, 
close-out rates or lump-sum expenses 
should be established with limited use 
of audit especially when acquiring the 
support service would defeat the quick 
close-out approach by lengthening the 
evaluation and contract close-out 
process. Audits should not be requested 
if it is reasonably apparent that the 
audit would have little effect on the 
rates or expense finally agreed upon and 
any overpayments would be relatively 
insignificant. 


Subparts 942.8—Disallowance of 
Costs 


942.803 Disallowing costs after 
incurrence. 

(a) Vouchers and invoices submitted 
to DOE shall be submitted to the 
contracting officer or designee for 
review and approval for payment. If the 
examination of a voucher or invoice 
raises a question regarding the 
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allowability of a cost submitted therein, 
the contracting officer, shall: 

(1) Hold informal discussion with the 
contractor as appropriate. 


(2) Issue a notice (letter, memo, etc.) 
to the contractor advising of cost 
disallowed or to be disallowed and 
advising the contractor that it may: 

(i) Submit a written reclama as to why 
the cost should be reimbursed—f in 
disagreement with the disallowance. 

(ii) File a claim under the disputes 
clause, which will be processed in 
accordance with disputes procedures in 
the event disagreements can be settled. 

(3) Advise the finance office to deduct 
disallowed cost when scheduling the 
voucher for payment. 

(c) Auditor reports and other sources 
of questioned costs 

(1) From time to time reports are 
received from professional auditors that 
may question the allowability of an 
incured cost. Such reports are received 
as the result of auditors, in their 
independent role under OMB Circular 
A-73 or their own charters scheduling 
and conducting financial or compliance 
audits of with government contracts or 
as the result of an independent request 
for auditor service, as discussed in 
942.70 Audit Services. 

(2) When auditor reports or other 
notification which questions cost or 
consider them unallowable, the 
contracting officer shall follow up such 
reports and resolve all such cost issued 
promptly. 

(3) The contracting officer shall as 
part of follow up to all auditor reports or 
other advisory reports of questioned 
cost— 

(i) Hold discussions with the auditor 
and contractor as appropriate. 

(ii) Issue a notice in writing to the 
contractor within six months of the cost 
questioned or disapproved, if they are 
agreed with the contracting officer. 

(iii) Negotiate a mutual settlement of 
questioned costs if they are agreed with 
in principle but there is a difference of 
opinion as to a proper amount. 

(iv) Negotiate a mutual settlement of 
questioned cost if the auditor 
recommendations are acceptable to the 
contracting officer but the contractor 
does not accept the finding or 
disallowance. 

(v) Issue a final decision of the 
contracting officer disallowing the 
questionable cost and the effective date. 
where differences cannot be resolved, 
advising of the contractor's right to 
appeal the decision, and advising the 
procedure to be followed if it is decided 
to make such an appeal. 





(vi) Initiate immediate recoupment 
actions for all disallowed cost owed the 
government. 

(A) Request the contractor to credit 
(offset) the amount on the next invoice 
under contracts with amounts owed the 
contractor by the government. 

(B) Request a refund to the 
government in situations where there 
are insufficient payments owed by the 
government or an offset is otherwise 
inappropriate. 

(4) Promptly notify the appropriate 
finance office of refunds due the 
government to ensure proper 
establishment of an account receivable 
and followup action for collection. 


Subpart 942.8—[Reserved] (as is FAR) 


Subpart 942.10—Negotiating Advance 
Agreements for Independent 
Research and Development/Bid and 
Proposal Costs 


942.1004 Location of negotiators in a 
central office. 


The central office within the 
Department of Energy for negotiating 
independent research and development/ 
bid and proposal (IR&D/B&P) advance 
agreements, as required in accordance 
with FAR 42.1004, is established in the 
Procurement and Assistance 
Management Directorate, Headquarters. 
DOE contracting officers should advise 
offerors, suppliers, potential contractors, 
and contractors that are required, or 
expect they will be required, to establish 
advance agreements for allowability of 
IR&D/B&P cost and where the DOE is to 
be the lead negotiating agency in 
accordance with FAR 42.1003, their 
IR&D/B&P proposals and/or other 
correspondence shall be submitted to: 
Contracting Officer, IR&D/B&P group, 
Business & Financial Policy Branch, 
Office of Policy, Procurement and 
Assistance Directorate, Department of 
Energy, 1000 Independence Avenue SW., 
Washington, D.C. 20585. 


942.1608 Administrative appeals. 


The offical within the DOE to hear 
administrative appeals of contracting 
officer's decision to reduce payment, as 
prescribed in FAR 42.1008, is the 
Procurement Executive, Headquarters. 


Subpart 942.11—[Reserved] (FAR is 
Production Surveillance and 
Reporting) 


Subpart 942.12—[{Reserved] (FAR is 
Novation and Change-of-Name 
Agreements) 


Subpart 942.13—[Reserved] (as is 
FAR) 


Subpart 942.14—Traffic and 
Transportation Management 


942.1401 General. 


DOE contracting officers or designees 
will consult and coordinate with 
Transportation Operations and Traffic, 
HQ, as required in 41 CFR Part 109-40 
and implemented by DOE Order 1540.1. 


942.1402 Volume movements within the 
continental United States. 


(a)(2) DOE activities will be reported 
to Transportation Operations and 
Traffic, HQ. 


942.1403-1 U.S. Government bilis of 
lading. 

(a) Transportation Operations and 
Traffic, HQ, has responsibility for 
prescribing DOE's shipping documents. 

(c)(1) Any limited authority for the use 
of commercial forms and procedures to 
acquire freight or express transportation 
for small shipments of a recurring nature 
will be prescribed by Transportation 
Operations and Traffic, HQ. 


942.1403-2 Contractor prepaid 
commercial bilis of lading. 


(a) Use of commercial bills of lading 
for movement of supplies should be on a 
limited manner. Shipments of 
questionable quantity should be 
discussed with Transportation 
Operations and Traffic, HQ. 


Subpart 942.70—Audit Services 


942.7000 Scope of subpart. 


This subpart prescribes policies and 
procedures for requiring and using audit 
support services in the post-award 
management of DOE contracts. Such 
services shall be obtained in accordance 
with the provisions of FAR Subpart 42.1 
and this subpart. 


942.7001 Definition. 


Auditors are professional accountants 
who although organizationally 
independent are viewed as one of 
several sources of counsel to the 
contracting officer on accounting and 
other financial subjects. They are the 
principal advisors to contracting officers 
on audit matters and provide the 
contracting officers with various audit 
services. : 
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942.7002 General. 


Contract management practices 
require the review of a contractor's 
contract cost records and controls, 
billings, and claims to assure their 
completeness, accuracy, and compliance 
with contract requirements. Such 
services are available from and 
provided by independent government 
audit activities such as the Defense 
Contract Audit Agency, the Inspector 
General, and commercial audit firms. 
Such sérvices are generally referred to 
as “Contract Audit.” In addition to 
providing “Contract Audit” services in 
direct support of the contracting officer 
and other program officials, 
departmental audit activities, pursuant 
to Office of Management and Budget 
policies set forth in Circular A-73, Audit 
of Federal Operations and Programs, 
conduct their own independent economy 
and efficiency reviews of government 
contractors and proposer. Their purpose 
is to determine whether the business 
entity is managing and utilizing its 
resources economically and efficiently 
and the causes of inefficiencies or 
uneconomical practices. 


942.7003 Types of services. 


An efficient and effective contract 
management and administration 
program requires that contracting officer 
responsible for post award contract 
management and administration 
functions seek the service of the 
professional auditor in several areas. 
The primary areas of needed audit 
support and areas in which auditors 
have agreed to support the DOE 
procurement and acquisition mission 
are: 

(a) Incurred cost audits (direct & 
indirect cost) 

(1) Vouchers, billings, invoices, 
claims, and other settlement proposals 
(2) Financial records, contract cost 

records, work-in-process costs, etc. 

(b) Overhead rate reviews 
(establishment and verifications) 

(c) Accounting systems reviews 

(d) Management control systems 
reviews 

(e) Financial analysis evaluations 

(f} Review Cost Accounting Standards 
(CAS) Disclosure Statements 

(g) Cost Accounting Standards 
compliance 

(h) Estimating system reviews 

(i) Personnel consultants and advice 


942.7003-1 Incurred Cost 


(a) Financial audits of a contract's 
cost records and charges particularly 
material and labor cost shall be 
requested of the auditors as is 
considered warranted by the financial 
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condition, integrity, and reliability of the 
contractor; prior audit experience; 
adequacy of the accounting system; and, 
unaudited claims, vouchers, invoice, and 
billings. Audits of such cost should be 
requested when needed or desirable, but 
no less frequently than once yearly for 
any contract where such annual cost 
exceed $500,000 or $1,000,000 under all 
DOE contracts. Such audits should cover 
cost-reimbursement type contracts, 
including fixed price contracts with cost 
reimbursement portions, letter contracts 
with reimbursement provisions, time 
and material contracts and labor hour 
contracts. 

(b) Vouchers and invoice 
provisionally approved and paid may be 
submitted to the auditor for specific 
review and verification of the 
accounting records and for an opinion 
on the allowability of the cost when 
situations warrant. 


942.7003-2 indirect expenses (overhead 
cost). 

Auditors look at indirect expenses 
(overhead cost) on an after-the-fact 
basis to review the incurred cost and to 
assist in the negotiation of a final 
overhead payment rate such rates are 
provide for in the contract. Auditors also 
assist the contracting officer in the 
administration of indirect cost by 
making appropriate recommendations 
concerning the establishment of before- 
the-fact overhead rates for billing 
purpose and/or establishing 
predetermined overhead rates. 
Contracting officers should seek the 
assistance of the auditor as they deem 
warranted or appropriate or as may be 
required by FAR 42.700 and 942.7. 


942.7003-3 Accounting Systems. 


Auditors are available to advise the 
contracting officer on the adequacy of a 
contractor's accounting system and its 
suitability for administration of the 
Government contracts. The contracting 
officer should always obtain such 
service to assure themselves of the 
contractor's financial competence or 
credit needs, unless prior experience or 
other available information shows the 
contractor to have financial integrity 
and acceptable accounting and cost 
control systems. 


942.7003-4 Management Systems. 

Auditors are available to help the 
acquisition office and the contracting 
officer in a review, and assessment of a 
contractor's various management 
systems and systems of internal control. 
The objective of the reviews, is to 
assure cost effective and efficient 
methods of operations. Reviews should 
be requested as deemed warranted. 


942.7003-5 Financial Analysis Evaluations 
Auditors are available to assist the 
contracting officer in a review and 
evaluation regarding a contractor's 
financial competence or credit needs. 
Such service may be helpful in 
determining the need for advance 
payments, ioans, etc. When the 
contracting officer is aware of or is 
otherwise concerned about the financial 
viability of the contractor, financial 
reviews by the auditors should be 
requested as the contracting officer 
believes the situation warrants. 


942.700-6 CAS disclosure statements. 

The audit activity is available and, 
accordance with FAR Subpart 30, Cost 
Accounting Standards, is responsible for 
making recommendations to the 
contracting officer as to whether the 
CAS disclosure statement—submitted 
by the contractor as a condition of the 
contract adequately describes the actual 
or proposed cost accounting practices 
and are in compliance with the Cost 
Accounting Standards required under 
the terms of the contract (required by 
Pub. L. 91-379,50 U.S.C. APP 2168, for 
Defense contracts). The contracting 
officer shall request the auditor to 
review all Disclosure Statements 
submitted by a contractor or potential 
contractor. 


942.7003-7 CAS compliance. 

The audit activity also performs 
audits for contractor compliance with 
the standards of the Cost Accounting 
Standards Board, when such Standards 
are required to be followed under the 
terms of the contract; and, the audit 
activity advise whether a contractor or 
subcontractor has failed to comply with 
the applicable Standards or to follow 
consistently their disclosed cost 
accounting practices and whether the 
failure has resulted in or may result in 
any increased cost paid by the 
government. The auditors also review 
proposed price changes for contractor 
changes to disclosed or established cost 
accounting practices to assure that the 
changes are fair and reasonable. 


942.7003-8 Estimating Systems. 

Many contractors, particularly where 
a large portion of the business is 
government work, have formal cost 
estimating systems used in the 
development of program estimates and/ 
or the submittal of price/cost proposals 
to the Government. Other contractors 
who perform less Government work 
often have some type of system, too. 
Estimating systems are encouraged by 
the Government, but it should be 
recognized that systems will vary 
between contractors, and may vary 


between plants or divisions of a 
contractor due to differences in 
products, size and methods of operation 
{i.e., production versus research), and 
other factors. Advantages of estimating 
systems are that they, (a) provide a 
greater degree of confidence in 
estimates, (b) expedite the negotiation 
process, (c) reduce the amount of 
detailed explanations that need be 
included in each proposal on the 
estimating procedural rationale used, 
and (d) reduce need for and scope of 
reviews by technical, financial and audit 
personnel. Auditors are available to 
assist the acquisition organization in 
reviewing a contractor’s estimating 
systems or processes. The contracting 
officer shall decide whether an 
estimating system review should be 
undertaken as a team effort, including 
an auditor, or if the auditors can 
sufficiently perform a system check by 
themselves. It is not DOE policy to 
generally request such reviews. 


942.7003-9 Consuitation and advice. 


Auditors are available for general 
consultation and advice to acquisition 
and supporting personnel (including 
counsel) with or without providing an 
audit. 


942.7004 Procedures. 


(a) The Department of Energy 
Inspector General (IG) has established 
formal cross-service arrangements with 
the Defense Contract Audit Agency 
(DCAA) and the Health and Human 
Services Inspector General. Audits are 
available to contracting officers 
pursuant to terms of these 
arrangements. 

(b) The following procedures are to be 
followed by the contracting officer when 
requesting needed audit services: 

(1) Upon award of a contract to an 
existing DOE or DOD contractor who is 
being audited by the DCAA, all requests 
for normal postward audit services shall 
be directed to the cognizant DCAA 
office. 

(2) Upon award of a contract to a 
contractor who is not currently being 
audited by DCAA, and/or for which the 
DCAA is not the cognizant audit 
activity, all requests for postaward audit 
services shall be directed to the DOE 
Assistant Inspector General for Audits. 

(3) Requests to the DOE Assistant 
Inspector General for audit services 
shall be made to the appropriate 
Regional Office. 

(c) In determining if DCAA is 
currently auditing a contractor or has 
audited it in the past, the contracting 
officer should refer to the contractor's 
pricing proposal or ask the contractor. 





43874 


(d) In the event a contracting officer 
considers that an economy and 
efficiency system review or a program 
results audit will be beneficial to the 
Government's interest, the appropriate 
Regional office of the DOE Assistant 
Inspector General for Audits should be 
notified. 

(i) Such request should be made to the 
IG’s office even in situations where the 
DCAA or another audit activity is 
known to be cognizant for contract 
audit. 


PART 943—{RESERVED] (FAR IS 
CONTRACT MODIFICATIONS) 


PART 944—SUBCONTRACTING 
POLICIES AND PROCEDURES 


Subpart 944.1—General 
944.101 Definitions. 


Subpart 944.2—Consent to Subcontracts 
944.203 Consent limitations. 


Subpart 944.3—Contractors’ Purchasing 
Systems Reviews 


944.302-70 Requirements. 

944.304 Surveillance. 

944.305 Granting, withholding, or 
withdrawing approval. 

944.305-1.70 Advance notification. 

944.305-1.71 Responsibilities. 

944.305-1.72 Review of CPSR Reports. 

944.305-2 Notification. 

944.305-3 Withholding or Withdrawing 
approval. 


Subpart 944.1—General 


944.101 Definitions. 

The term “DOE cognizant 
contractors” refers to those contractors 
over which DOE has cognizance as 
identified in OMB Circular A-88, or 
those with which DOE has the 
preponderance of Government business. 
The term includes operating contractors, 
and pilot and demonstration plant 
contractors. 

“Industrial facilities” means property 
(otter than material, special tooling, and 
special test equipment) for production, 
maintenance, research, development, or 
test, including real property and rights 
therein, buildings, structures, 
improvements, and plant equipment. 


Subpart 944.2—Consent to 
Subcontracts 


944.203 Consent limitations. 

(d) For determining profit/fee 
objectives under negotiated 
_ subcontracts, the prime contractor 
should have considered use of and 
applied a weighted guidelines or a 
structured approach that distinguishes 
different levels of investment if the 
acquisition would be subject to the 
weighted guidelines under a prime DOE 


contract. If the acquisition falls into one 
of the exceptions to the DOE weighted 
guidelines applications as cited in 
Section 915.970-6, the prime contractor 
should have applied other techniques to 
establish profit objectives. 


Subpart 944.3—Contractors’ 
Purchasing Systems Reviews 


944.302-70 Requirements. 


(a) Heads of Contracting Activities 
may initiate a Contractor Purchasing 
System Review (CPSR) for DOE 
cognizant contractors whose negotiated 
sales to the Government, as defined in 
FAR 44.302(a), are expected to exceed 
$5 million during the next 12 months if 
such action is considered in the 
Government's best interest. 

(b) Contractor purchasing systems 
meeting the criteria in (a) above shall 
not be reviewed if the contracting officer 
determines in writing, with Head of 
Contracting Activity concurrence, that 
the extent or nature of the 
subcontracting will not justify CPSR 
costs. In exceptional cases, a contractor 
not meeting the criteria in (a) above, 
may be reviewed if the contracting 
officer determines that facts warrant 
such action. 

(c) Initial, subsequent, and followup 
review teams should include 
appropriate representatives from DOE 
field offices; other Federal Agency 
participation may be additionally 
requested as appropriate. Generally, 
team composition should not consist 
exclusively of these who have a day-to- 
day relationship with the contractor 
regarding subcontract consent or 
approval. 


944.304 Surveillance. 

(b) The surveillance plan required by 
FAR 44.304(b) shall be approved by the 
Head of the Contracting Activity. 


944.305 Granting, withholding, or 
withdrawing approval. 


The approval (and any change in 
dollar thresholds or other limitations) 
will be based upon the degree of 
confidence in the contractor's 
purchasing system as determined 
through the review and the need to 
maintain a review of the most 
significant subcontracts, subject to the 
limitations in 970. 


944.305-1.70 Advance Notification. 

Approval of a contractor's purchasing 
system does not negate the requirement 
for advance notification except as set 
forth in 917.670-X. Advance notification 
for information purposes is required in 
the following instances: 

(a) Noncompetitive purchases over 
$25,000; 
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(b) Intracompany transfer or payment 
over $10,000; and 

(c) Direct reimbursement of costs over 
$500. 

The advance notice shall contain, as a 
minimum, a description of work, 
estimated costs, type of contract or 
reimbursement provisions, and extent of 
anticipated competition or justification 
for noncompetitive purchasing. The 
contracting officer may at any time 
request additional information that must 
be furnished promptly and prior to 
award of the subcontract. 


944.305-1.71 Responsibilities. 

(a) DOE contracting officers, or 
designees, will conduct CPSRs of DOE 
cognizant contractors. 

(b) Other Federal Agencies/ 
Departments may be requested to 
conduct CPSRs, as appropriate, for other 
than DOE cognizant contractors. DOE 
contracting officers shall normally 
recognize other Federal Agency/ 
Department approvals of contractors’ 
purchasing systems within the 
limitations identified by approving 
officials of such agencies. 

(c) The Procurement Executive is 
responsible for overall conduct of the 
DOE-wide CPSR program. 


944.305-1.72 Review of CPSR Reports. 

(a) Review team findings and 
recommendations contained in the CPSR 
Report shall be approved by the Head of 
Contracting Activity before the 
contracting officer makes a 
determination to continue, grant, 
withhold, or withdraw approval. 


944.305-2 Notification 

(c) When recommendations are made 
for improvement of an approved system, 
the contractor shall be requested to 
reply as soon as possible (normally 
within four weeks) as to its concurrence 
or position with respect to the 
recommendations. 


944.305-3 Withholding or withdrawing 
approval. 

(b) When approval of the contractor's 
purchasing system is withheld or 
withdrawn, recommendations for 
correction of those deficiencies which 
will permit (after correction and 
assuming that other areas previously 
found to be satisfactory are not 
deficient) the granting or reinstatement 
of approval should be furnished to the 
contractor in writing. The contractor 
shall be should be furnished to the 
contractor in writing. The contractor 
shall be requested to furnish as soon as 
possible (normally within four weeks) a 
time-phased plan for correction of 
deficiencies. Submission of periodic 
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status reports to the contracting officer 
shall be required. Contents of 
contractors purchasing systems review 
reports, and other information disclosed 
by the contractor during the review shall 
be divulged only to Government 
personnel having a need to know. 
However, the contracting officer will 
furnish three copies of the approved 
review report (less the contractor's 
recommendations to the Government) to 
the contractor for information purposes 
or appropriate action. 

(c) Copies of CPSR reports; 
notifications granting, continuing, 
withholding, or withdrawing approval of 
a contractor's purchasing system; copies 
of recommendations for improvement of 
an approved system notifications (or 
contract modifications) altering the 
subcontract consent dollar thresholds; 
and information received from the 
contractor pursuant to 944.305-3(b) shall 
be transmitted to the Director, Office of 
Policy (Attention MA-421), 
Headquarters. 


PART 945—GOVERNMENT PROPERTY 


Subpart 945.1—General 


945.101 Definitions. 

945.102 Policy. 

945.102-70 Reporting of contractor-held 
property. 

945.102-71 Maintenance of records. 

$45.102-72 Special test equipment and 
special tooling. 

945.104 Review and correction of cntractors’ 
property control systems. 

945.104-70 Review and correction of 
contractors’ property management 
systems. 


Subpart 945.3—Providing Government 
Property to Contractors 


945.304 Providing motor vehicles. 
945.304-70 Additional guidance. 


Subpart 945.4—Contractor Use and Rental 
cf Government Property 


945.407 .Non-Government use of plant 
equipment. 


Subpart 945.5—Management of 
Government Property in the Possession of 
Contractors 


945.501 Definitions. 

945.502 Contractor responsibility. 

945.502~-73 Physical protection of property. 

945.502—71 Control of sensitive items of 
property. 

$45.502-72 Management of precious metals. 

945.505-5 Records of plant equipment. 

945.505-11 Records of transportation and 
installation costs of plant equipment. 

945.505-14 Reports of Government property. 

945.506 Identification. 

945.508 Physical inventories. 

945.570 Motor vehicle and aircraft 
management. 

945.570-1 Classification of motor vehicles. 

945.570-2 Acquisition of motor vehicles. 

945.570-3 Selection of type of motor 
vehicles. 


945.570-4 
945.570-5 
945.570-8 
945.570-7 


Identification of motor vehicles. 
Utilization of motor vehicles. 
Maintenance of motor vehicles. 
Disposition of motor vehicles. 
945.570-8 Reporting motor vehicle data. 
945.570-9 Aircraft. 


Subpart 945.6—Reporting, Disposition, and 

Disposal of Contractor inventory 

945.601 Definitions. 

945.603 Disposal methods. 

945.603-70 Plant clearance function. 

945.607-2 Recovery of precious metals. 

945.608-2 Standard screening. 

945.608-3 Agency screening. 

945.608-4 Limited screening. 

945.608-5 Special items screening. 

945.608-70 Precious metals. 

945.6104 Contractor inventory in foreign 
countries. 


Subpart 945.1—General 


$45.101 Definitions. 

“Personal property” as used in this 
part, means property of any kind or 
interest therein, except real property, 
records of the Federal Government, and 
nuclear and special source materials, 
atomic weapons, and by-product 
materials. 

“Capital equipment” means personal 
property items having a unit acquisition 
cost of generally $1,000 or more and an 
anticipated service life in excess of one 
year, regardless of type of funding, and 
having the potential for maintaining 
their integrity as capital items: ie., not 
expendable due to use. 

“Special test equipment” and “special 
tooling.” These definitions are not 
applicable in DOE. 


945.102 Policy. 


945.102-70 Reporting of contractor-heid 
property. 

- Within 30 days after the end of each 
fiscal year, the Head of the Contracting 
Activity shall report the following 
information to the Director, Property 
and Equipment Management Division, 
Procurement and Assistance 
Management Directorate, Headquarters 
(MA-422): 

(a) Name and address of each 
contractor with DOE property ia their 
possession, or in the possession of their 
subcontractors (do not include grantees, 
cooperative agreements, interagency 
agreements, or agreements with state or 
local governments). 

(b) Contract number of each DOE 
contract with Government property. 

(c) Date contractor's property 
management system was approved and 
by whom (Doe office, Defense Contract 
Administration Service, or the Office of 
Naval Research). 

(d) Date of most current appraisal of 
contractor’s property management 
system, who conducted the appaisal, 
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and status of the system (satisfactory or 
unsatisfactory). 

(e) Total dollar value of DOE property 
as reported on last semiannual asset 
report (including date of report), for 
each DOE contract administered by the 
contracting activity. 

945.102-71 Maintenance of records. 

The procuring activity shall maintain 
records of approvals and reviews of 
contractors’ property management 
systems, the dollar value of DOE 
property as reported on the mest recent 
semiannual financial report, and records 
on property administration delegations 
to other Government agencies. 


945.102-72 Special test equipment and 
special tooiing. 

Special test equipment and special 
tooling are not recognized in DOE as 
separate categories of property, 
therefore no special accounting or 
property management controls will be 
established. Accordingly, references to 
this property in the FAR are not 
applicable to DOE contractor 
operations. Property of this nature will 
be controlled the same as other items of 
plant equipment. 


945.104 Review and correction of 
contractors’ property control systems. 


945.104-70 Review and correction of 
contractors’ property management 
systems. 

DOE offices shall follow the 
provisions of this section in the review 
and approval of a contractor's property 
management system. If contracts are 
formally delegated to other Government 
activities for property administration, 
DOE will accept their method of 
approving the contractor's system and 
document the file accordingly. 

(a) Initial review. : 

{1) The contracting officer, or his/her 
representative assigned the 
responsibility as property administrator, 
shall review contractors’ property 
management systems within six months 
after the execution of the contract to 
assure compliance with the Government 
property provisions of the contract. 

(2) Appraisals of complex property 
management operations may require 
detailed tests and evaluations on-site 
over an extended period of time. 
However, an evaluation of a 
contractor's operation involving only 
small dollar amounts of property and 
simple property control methods can 
often be accomplished without an on- 
site visit or extensive testing by the 
property administrator, by utilizing the 
Off-Site Contractor's Property 
Management Self-Evaluation 





Questionnaire, Telephone contacts, or 
other appropriate methods necessary to 
assure that the system is adequate. 

(3) In those instances where a 
contractor has contracts with more than 
one DOE contracting office, the DOE 
office with the contract(s) having the 
largest dollar value of property should 
normally be responsible for making the 
- necessary reviews and appraisals of the 
contractor’s system. Contracting offices 
should determine if a contractor has 
multiple DOE contracts by inquiry of the 
Procurement and Assistance Data 
System (PADS). 

(4) When the contractor's property 
management system has previously 
been approved and a new contract 
requires the expansion of existing, of the 
establishment of additional, controls, 
the review should normally be limited 
by the new requirements. If the system 
is adequate, the property administrator 
shall record this fact. Notification to the 
contractor is not required. However, if 
the property administrator determines 
that the contractor's property 
management system does not 
adequately meet the new contract 
requirement, the contractor shall be 
notified in writing of the. required 
changes. 

(5) The property administrator shall 
examine the contractor's procedures to 
be used to determine the extent to which 
they meet the criteria for property 
management required by FAR 45.5 and 
45.6 and 945.5 and 945.6. Necessary tests 
will be made of the contractor's system, 
as appropriate, and, as each functional 
area is analyzed, the acceptability of the 
procedures shall be appropriately noted 
or commented upon and used as the 
basis for preparation of the record of 
system evaluation. Worksheets should 
be maintained by the property 
administrator. . 

(6) Upon completion of the property 
administrator's review, and exit 
interview will be held with the 
contractor to discuss any areas of the 
contractor’s property management 
controls or systems found to be 
defective, and to recommend corrective 
actions to be completed before an 
approval of the system can be granted. 
Agreement shall be reached as to 
corrective measures necessary and a 
reasonable time schedule established 
for completion of the corrective actions. 

(7) Following the exit interview, the 
property administrator shall prepare a 
written summary of findings to support 
approval of the system or the 
requirements for corrective action to be 
taken prior to such approval. 

(8) The property administrator shall 
advise the contractor in writing when 


the contractor's property managemeni 
system is considered acceptable. 

(9) The property administrator shall 
notify the contractor in writing when its 
property control system is not 
acceptable, and request correction of the 
deficiencies within the agreed upon time 
schedule. 

(10) Appropriate follow-up shall be 
taken by the property administrator to 
ensure that corrective actions are taken. 

(11) If the contractor does not correct 
the deficiencies within the time period, 
the property administrator shall request 
action by the contracting officer 
administering the contract. The 
contracting officer shall notify the 
contractor in writing inculding the 
details specified at FAR 45.104(c). 

If the contractor also has contracts 
with other DOE contracting activities, 
the contracting officer shall notify the 
Property and Equipment Management 
Division. Headquarters. 

(12) When the contract involves 
Government property at subcontractor 
facilities or prime contractor secondary 
locations, and the controls for the 
property at such locations have been 
determined to be adequate, the approval 
shall be expanded to include the 
procedures governing Government 
property at such locations. 

(b) Follow-up reviews. 

Every two years after the initial 
approval of the contractor's system, the 
property administrator shall reappraise 
the contractor's property management 
operations in accordance with the 
provisions of paragraph (a) above. 


Subpart 945.3—Providing Government 
Property to Contractors 


945.304 Providing motor vehicies. 


945.304-70 Additional guidance. 

Additional guidance and information 
concerning the provision of motor 
vehicles are found in the following: 

(a) 945.570 Motor vehicle and aircraft 
management. 

(b) 908.11 Leasing of motor vehicles. 

(c) 908.7101 Acquisition of motor 
vehicles. 

(d) FAR 51.2 GSA Interagency Motor 
Pool System. 


Subpart 945.4—Contractor Use and 
Rental of Government Property 


945.407 Non-Government use of piant 
equipment. 

The type of plant equipment and 
dollar threshold for non-Government use 
of DOE plant equipment will be 
determined by the Head of the 
Contracting Activity which awarded the 
contract. The Head of the Contracting 
Activity shall authorize non- 
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Government use exceeding 25% of 
operational use. 


Subpart 945.5—Management of 
Government Property in the 
Possession of Contractors 


945.501 Definitions. 


“Government-furnished motor 
vehicles” are DOE-owned vehicles, 
vehicles leased from the General 
Services Administration Interagency 
Motor Pool System (GSA-IMPS), and 
vehicles leased from commercial 
sources. 

“Precious metals,” as used in this 
subpart, means uncommon and highly 
valuable metals characterized by their 
superior resistance to corrosion and 
oxidation. Included are silver, gold, and 
the platinum group metals—platinum, 
palladium, iridium, osmium, rhodium, 
and ruthenium. 

“Sensitive items” as used in this 
subpart, means those items of property 
which are susceptible to being 
appropriated for personal use or which 
can be readily converted to cash. 
Examples are firearms, photographic 
equipment, binoculars, tape recorders, 
calculators, and power tools. 


945.502 Contractor responsibility. 


945.502-70 Physical protection of 
property. 

(a) Controls such as property pass 
systems, memorandum records, marking 
of tools, regular or intermittent gate 
checks and perimeter fencing shall be 
implemented, recognizing the value of 
the property to prevent loss, theft, or 
unauthorized movement of Government 
property from the premises on which 
such property is located. 

(b) Classified Government property 
will be handled in accordance with 
instructions of the contracting officer. 


945.502-71 Control of sensitive items of 
property. 

(a) The contractor shall assure that 
effective procedures and practices are 
established for the administrative and 
physical control of sensitive property 
items before and after issuance. Each 
contractor shall prepare a list of the 
types of property considered to be 
sensitive. This list, together with control 
procedures, shall be provided to the 
property administrator for review and 
approval. 

(b) At a minimum, controls on 
sensitive property shall include property 
records, and memorandum receipts, bin 
or tool check systems, or combinations 
thereof. Procedures shall provide for 
physical inventories due to losses, 
thefts, and damage. More frequent 
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inventories of sensitive property may be 
necessary where the value of the 
property, degree of security achieved, or 
loss experience indicates greater 
controls are required in order to protect 
the Government's interest. Such 
procedures and practices shall be 
subject to review and approval by the 
property administrator. 


945.502-72 Management of precious 
metals. 

(a) The contractor shall establish 
effective procedures and practices for 
the administrative and physical control 
of precious metals. 

(b) At a minimum, procedures should 
provide for physical protection from 
theft or loss from time of receipt by the 
contractor to disposition. 

(c) Responsible individuals will be 
designated as precious metals 
custodians. Records will be maintained 
of metals received, in use, in stock, and 
which have been issued or disposed of. 

(d) Perpetual inventory records shall 
be maintained for each type of precious 
metals in terms of location, weight, and 
value. Metals consumed in use shall be 
removed from inventory records only 
after written certification by the 
custodian and higher level management 
official that they have been consumed or 
contaminated beyond recovery. The 
project consuming the metals shall be 
identified. 

(e) Physical inventories of precious 
metals shall be taken at least 
simiannually, and either witnessed by 
independent observers or audited 
independently to verify the accuracy of 
the inventory. The results of the 
inventory shall be promptly reported to 
the property administrator. 

(f} All losses shall be promptly 
investigated and reported to the 
property administrator. 

(g) Excess and termination inventory 
precious metals shall be reported to the 
DOE contracting officer for subsequent 
inclusion in the DOE precious metals 
pool. 


945.505-5 Records of plant equipment. 
The requirements of FAR 45.505-5 
apply to plant equipment having a unit 

cost of $1,000 or more. The property 
record shall include the DOE asset type 
for reporting purposes. 


945:505-11 Records of transportation and 
installation costs of plant equipment. 

The requirements of FAR 45.505-11 
apply to plant equipment having a unit 
cost of $1,000 or more. 


945.505-14 Reports of Government 
property. 

The contractor shall prepare a 
semiannual report, as of March 31 and 
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September 30 of each year, for each 
contract and subcontract thereunder, for 
the following property. 

(a) Capital equipment and real 
property acquired or disposed of during 
the period by asset type (see below). 

(b) Government-owned materials held 
in storage for issue when the balance on 
hand at the end of the reporting period 
amounts to $50,000 or more. Only the 


DOE PLANT AND Equipment Asset TyPes— 
Continued 


number 


- beginning and ending balance will be 


shown on the report. 

The report will be submitted to the 
property administrator. The reports are 
due not later than 45 days after the end 
of the reporting period. 

The report of physical inventory of 
capital equipment (see 945.508(b)) shall 
be submitted, as a minimum, with the 
fourth semiannaul report after either the 
last physical inventory report or the 
inception of the contract. 
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945.506 Identification. 


The requirements of FAR 45.506 apply 
to Government property having a unit 
cost of $1,000 or more. 


945.508 Physical inventories. 


The frequency of physical inventories 
shall be as follows: 

(a) Permanently affixed plant (such as 
buildings, utilities, and fences)—Not less 
frequently than every 10 years. 

(b) Capital equipment—Not less 
frequently than every two years. (See 
945.505-14) 

(c) Sensitive items—Not less 
frequently than every twelve months. 

(d) Materials (held under inventory 
control)—Not less frequently than every 
twelve months. 

(e) Precious metals—Not less 
frequently than every six months. 


945.570 Motor vehicie and aircraft 
management. 


(a) Normally, motor vehicles will not 
be furnished to fixed price or cost 
reimburseable contractors. Further, 
Government-furnished motor vehicles 
shall be provided to or acquired by 
contractors only when a// of the criteria 
of FAR 45.304 are met and approved in 
writing by the contracting officer. 

(b) Government-owned motor vehicles 
and aircraft shall be maintained and 
utilized by contractors in the most 
practical and economical manner 
consistent with DOE program 
requirements, safety consideration, fuel 
economy, and applicable laws and 
regulations. 

(c) Contractors shall conform fully to 
the average fuel economy standards 
established by law and these 
regulations in the selection of 
Government-furnished motor vehicles. 
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945.570-1 Ciassification of motor 
vehicles. 

Because of differences in controls or 
limitations on possession and use, 
Government vehicles are classified as 
follows: : 

(a) Passenger vehicles. 

(1) Sedans and station wagons (small, 
subcompact, compact, mid-size, and 
large), 

(2) Ambulances. 

(3) Buses. 

(b}: Trucks. 

(1) Light, less than 8,500 GVWR 
(Gross Vehicle Weight Rating). 

(i) 4x2 

(ii) 4x4 

(2) Light, 8,500 to 12,499 GVWR. 

{i) 4x2 

(ii}4x4 

(3) Medium, 12,500 to 23,999 GVWR. 

(4) Heavy, 24,000 GVWR or more. 

(c) Special purpose vehicles. 

(1) Fire trucks. 

(2) Construction vehicles. 

(3) Other vehicles equipped for special 
purposes. 


$45.570-2 Acquisition of motor vehicies. 


(a) The GSA Interagency Motor Pool 
System (GSA-IMPS) is the first source of 
supply for providing motor vehicles to 
contractors; however, contracting officer 
approval is required for contractors to 
utilize this service. 

(b} Prior approval of GSA must be 
obtained before— 

(1) Fixed-price contractors can use the 
GSA-IMPS; 

(2} DOE-owned motor vehicles can be 
furnished to any contractor in an area 
served by a GSA-IMPS; and 

(3) A contractor can commercially 
lease a motor vehicle for more than 60 
days. 

(c) GAS has the responsibility for 
acquisition of motor vehicles for 
Government agencies. All requisitions 
(GSA Form 1781) shall be processed in 
accordance with 41 CFR 101-26.501. 

(b) Contractors shall submit all motor 
vehicle requirements to the contracting 
officer for approval. 

(e) The acquisition of sedans and 
station wagons is limited to small, 
subcompact, and compact vehicles 
which meet Government fuel economy 
stanuards. The acquisition of light 
trucks is limited to those vehicles which 
meet the current fuel economy 
standards set by Executive Orders 12003 
and 12375. 

(f} Cost reimbursement contractors 
may be authorized by the contracting 
officer to utilize GSA Federal Supply 
Schedule 751, Motor Vehicle Rental, for 
short term rentals not to exceed 60 days, 
and are required to utilize available 
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GSA consolidated leasing programs for 
long term (60 continuous days or longer) 
commercial leasing of passenger 
vehicles and light trucks. 

(g) The Property and Equipment 
Management Division, Headquarters 
Procurement and Assistance 
Management Directorate (MA-422), 
shall certify all requisition prior to 
submittal to GSA for the following: 

(1) The acquisition of sedans and 
station wagons. 

(2) The lease (60 continuous days or 
longer) of any passenger automobile. 

(3) The acquisition or lease (60 
continuous days or longer) of light 
trucks less than, 8,500 GVWR. 

(h) Purchase requisitions for other 
motor vehicles may be submitted 
directly to GSA when approved by the 
contracting officer. 

(i) Contractors shall thoroughly 
examine motor vehicles acquired under 
a GSA contract for defects. Any defect 
shall be reported promptly to GSA, and 
repairs shall be made under terms of the 
warranty. 


945.570-3 Selection of type of motor 
vehicles. 

(a) All vehicles acquired for use, 
whether by purchase, rental, lease, 
forfeiture or transfer from another 
agency, shall be limited to the minimum 
body size, engine size, maximum fuel 
efficiency, and only that operational 
equipment (if any) necessary to fulfill 
programmatic needs. 

(b) The least expensive unit overall 
should be used, taking into 
consideration both acquisition and 
operating costs for units to be ‘ 
purchased, and rental rates for rented or 
leased units. 

(c) Dual purpose vehicles capable of 
hauling both personnel and light cargo 
shall be used whenever appropriate to 
avoid the need for two vehicles when 
one can serve both purposes. However, 
truck-type or van vehicles shall not be 
acquired for passenger use merely to 
avoid limitations on the number of 
passenger vehicles which may be 
acquired. 


945.570-4 Identification of motor vehicles. 
(a) Except as indicated in 945-570- 
4(b), DOE-owned and commercially 
leased (for 60 continuous days or longer) 
motor vehicles shall have Government 
license tags and the following 
identification, which shall be furnished 
and displayed as specified by the DOE 
contracting officer. 
“For Official Use Only 
U.S. Government 
Department of Energy” 
(b) Security vehicles may be 
exempted from the above identification 


requirements by the contracting officer. 
All other exemptions require approval 
by the Procurement Executive. 


945.570-5 Utilization of motor vehicles. 


(a) Government-owned vehicles are to 
be used for official purposes only. 
Contracting officers may approve home- 
to-work or work-to-home transportation 
on a one-time exception basis. Home-to- 
work or work-to-home transportation on 
a continuing basis is discouraged; 
however, if justified, such use requires 
approval of the head of the cognizant 
DOE field office and a determination 
that the facts sufficiently justify a 
conclusion of “official purpose.” 
Records, including full justification, of 
such approvals will be kept on file. 

An authorization to use a motor 
vehicle for transportation between a 
domicile and place of employment shall 
be limited to a period of six months. 
Requests for renewals of authorizations 
shall be subject to the same justification 
as original requests, and must also show 
what attempts were made during the 
original period to eliminate the necessity 
for the requést. 

(b) The contractor shall prescribe and 
issue, subject to approval by the 
contracting officer, such local written 
guidelines regarding the use of motor 
vehicles or aircraft for “official 
purposes” as may be necessary and 
appropriate for particular operating 
situations. 

(c) The contractor shall establish 
written procedures to ensure that all 
motor vehicle operators are informed 
concerning: 

(1) The statutory requirement that 
motor vehicles shall be used only for 
“official purposes”; 

(2) Personal responsibility for safe 
driving and operation of motor vehicles, 
and for compliance with Federal, State, 
and local laws and regulations, and all 
accidents reporting requirements; 

(3) The penalites for unauthorized use 
of motor vehicles; 

(4) Procedures for reporting accidents; 

(5) The prohibition against picking up 
strangers or hitchhikers or transporting 
family members; 

(6) Care and control of credit cards; 
and 

(7) Any other duties and 
responsibilities assigned to motor 
vehicle operators with regard to the use, 
care, operation, and maintenance of 
motor vehicles. 

(d) Individual motor vehicle utilization 
cannot always be measured or 
evaluated strictly on the basis of miles 
operated or against any Department- 
wide mileage standard. Other measures 
of use will need to be considered. 
Accordingly, as an aid in achieving 


maximum feasible utilization, local use 
objectives which represent practical 
units of measurement for vehicle 
utilization and for planning and 
evaluating future vehicle requirements 
should be established. Such objectives 
should generally be initiated by the 
organization involved and reviewed and 
adjusted as appropriate, but not less 
often than annually. The objectives will 
take into consideration past 
performance, future requirements, and 
special operating conditions and should 
be consistent with the justifications 
used to obtain vehicle authorizations. 

(e) Methods and practices for 
achieving maximum economical 
utilization of motor vehicles shall 
include but not be limited to— 

(1) the maximum use of equipment 
pooling arrangements, taxicabs, or other 
common service arrangements; 

(2) The minimum, practicable 
assignment of equipment to individuals, 
groups or specific organizational 
components; 

(3) The careful selection of equipment 
types to permit the maximum 
appropriate use of multi-purpose 
equipment; 

(4) The rotation of equipment between 
high and low mileage assignments 
where practicable to maintain the fleet 
in the best overall replacement age and 
mileage balance and operating economy, 
and 

(5) The maintenance of individual 
equipment use records, such as trip 
tickets or vehicle logs, showing 
sufficiently detailed information to 
evaluate appropriateness of assignment 
and adequacy of use being made. If one- 
time use is involved, such as 
assignments from motor pools, the 
individual's trip records must, as a 
minimum, identify the vehicle and show 
the name of the operator, dates, 
destination, time of departure and 
return, and mileage. 


945.570-6— Maintenance of motor vehicies. 


Contractors shall maintain 
Government-owned vehicles according 
to a systematic written procedure and in 
accordance with manufacturer's 
specifications and the terms of the 
warranty and 41 CFR 101-38.10. The 
requirement for a written procedure may 
be waived by the contracting officer if 
the contractor has less than 15 
Government-owned vehicles. 

Special attention shall be devoted to 
the warranty on each motor vehicle to 
ensure that maximum benefits are 
realized from each warranty. Defective 
materials and workmanship on vehicles 
under warranty should be corrected 
under the terms of the warranty to avoid 





maintenance and repair of such vehicles 
at Government expense. 


945.570-7 Disposition of motor vehicies. 


(a) The contractor shall dispose of 
DOE-owned motor vehicles as directed 
by the contracting officer. 

(b) DOE-owned motor vehicles may 
be disposed of as exchange/sale items 
when directed by the contracting officer; 
however, a designated DOE official 
must execute the Title Transfer forms. 


945.570-8 Reporting motor vehicle data. 


(a) Contractors conducting motor 
vehicle operations shall forward 
annually fon or before November 1) to 
the contracting officer their plan for 
acquisition of motor vehicles for the 
next fiscal year for review, approval and 
submittal te DOE Headquarters. This 
plan shall conform to the fuel efficiency 
standards for motor vehicles for the 
applicable fiscal year, as established by 
Executive Orders 12003 and 12375 and 
as implemented by GSA and current 
DOE directives. Additional guidance for 
the preparation of the plan will be 
issued by the contracting officer, as 
required. 

(b) Contractors operating DOE-owned 
and/or commercially leased (for 60 
continuous days or longer) motor 
vehicles shalf prepare and submit the 
following annual year-end reports to the 
contracting officer: 

(1) DOE Report of Motor Vehicle Data 
(passenger vehicles). 

(2) DOE Report of Truck Data. 

Information on preparation and 
submission of the reports will be 
furnished. by the contracting officer. 


945.570-9 Aircraft. 


(a) Purchase of aircraft requires 
statutory authority. Contracting officers 
may authorize a lease, rental, hire, or 
loan of an aircraft if the period is less 
than 30 days. If longer than 30 days, 
approval must be obtained from the 
Procurement Executive. 

(b) Aircraft shall be used for official 
purpeses only. 


Subpart 945.6—Reporting, Disposition, 
and Disposal of Contractor Inventory 


945.601 Definitions. 
“Personal property” (See 945.101). 


945.603 Disposal methods. 


945.603-70 Plant clearance function. 


If the plant clearance function has not 
been formally delegated to another 
Federal agency, the contracting officer 
must assume all responsibilities of the 
plant clearance officer identified in FAR 
Subpart 45.6. 


945.607-2 Recovery of precious metals. 


(b) The Oak Ridge Operations Officer 
is responsible for maintaining the DOE 
precious metals pool. Precious metals 
scrap will be reported to the DOE 
precious metals pool, operated by NLO, 
Inc., P.O. Box 39158, Cincinnati, Ohio 
45239, telephone FTS 774-8228 or 
commercial 513-738-1151, extension 228. 

(e) Excess precious metals shall be 
promptly reported to the contracting 
officer for review, approval and 
reporting to the DOE precious metals 
pool.. This includes all precious metals in 
any form, including shapes, scrap of 
radioactively contaminated, except for 
silver. Only high grade nonradioactively 
contaminated silver should be reported 
to the precious metals pool. 945.608-2 
Standard screening within DOE. 

(b)(1) Prior to reporting excess 
property to GSA, all reportable property, 
as identified in Federal Property 
Management Regulations CFR 101- 
43.4801, shall be reported to the 
contracting office. The contracting office 
shall transmit this information via 
terminal processing or hard copy to DOE 
Headquarters for centralized screening 
in the DOE Reportable Excess 
Automated Property System (REAPS). 
Agency screening will begin when the 
item is first included im the REAPS 
monthly catalog and will end upon the 
issuance of the following monthly 
catalog. 

REAPS requires the inclusion of a five 
character address code which identifies 
the reporting contractor. The address 
code will be assigned by DOE 
Headquarters upon receipt of a 
completed Address Notification form for 
the contractor or DOE. office reporting 
the property as excess. 

Excess screening documents and 
Address Notification forms shall be 
submitted to the Chief, Property and 
Supply Branch, REAPS, MA-422.1, 
Headquarters, by the contracting office. 


945.608-3 Agency screening. 


These items shall be reported to the 
contracting office and should be 
screened informally within the 
contracting office's complex of 
contractors and with other known users 
of the property at other DOE locations. 


945.608-4 Limited screening. 


(a) Prior to reporting to. GSA, all 
nonreportable property, excluding scrap 
and salvage, shall be reported to the 
contracting office for a 15 day informal 
screening within the contracting office's 
complex of contractors and other 
appropriate DOE field locations. 
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945.608-5 Special items screening. 

Prior to reporting to GSA, that 
property in FAR 45.608-5(a), (b), (d) and 
(g) shall be reported and screened 
within DOE in accordance with 945.608- 
2 and 945.608-3. 

(c) Printing equipment. All printing 
equipment excess to requirements shall 
be reported to the Office of 
Administrative Services, Headquarters 
(MA-23). i 


945.608-70 Precious metals. 


(a) Excess precious metals shall be 
promptly reported to the contracting 
officer for review, approval and 
reporting to the DOE precious metals 
pool. This includes all precious metals in 
any form, including shapes, scrap or 
radioactively contaminated, except for 
silver. Only high grade nonradioactively 
contaminated silver should be reported 
tothe precious metals pool. — 

(b) The Oak Ridge Operations Office 
is responsible for maintaining the DOE 
precious metals pool. The Oak Ridge 
Operations Office has assigned 
management of this pool to NLO, Inc., 
P.O. Box 39158, Cincinnati, Ohio 45239. 
Telephone numbers are (513) 738-1151, 
Extension 228 or FTS 774-8228. 


945.610-4 Contractor inventory in foreign 
countries 


Contractor inventory located in 
foreign countries will be utilized and 
disposed of in accordance with DOE- 
PMR 109-43.4, 44.3, and 45.51. 


PART 946—[RESERVED} (FAR IS 
QUALITY ASSURANCE) 


PART 947—TRANSPORTATION 


Subpart 947.1 General 


947.102. Transportation insurance. 
947.104-3 Cost-reimbursement contracts. 


Subpart 947.2—[Reserved] (FAR is 
Contracts for Transportation or For 
Transportation Related Services) 


Subpart 947.3—[Reserved] (FAR Is 
Transportation in Supply Contracts) 


Subpart 947.4—[ Reserved] (FAR is Air 
Transportation by U.S.-Fiag Carriers) 


Subpart 947.5—[Reserved] (FAR is Ocean 
Transportation by U.S.-Flag Vessels) 


Subpart 947.1—General 


947.102 Transportation insurance. 


(c)(1) If special circumstances dictate 
the need. for the Government to buy 
insurance coverage, the contracting 
officer, after coordination with 
appropriate local transportation 
personnel shall ascertain that (i) there is 
no statutory prohibition, and (ii) funds 
for insurance are available. 
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947.104-3 Cost-reimbursement contracts. 


(d)(1) Include in contracts a statement 
requiring the contractor to use carriers 
providing services commensurate with 
DOE program needs, taking full 
advantage of special reduced rates 
where available. 


Subpart 947.2—[Reserved] (FAR is 
Contracts for T ition or for 
Transportation-Related Services) 


Subpart 947.3—[Reserved] (FAR is 
Transportation in Supply Contracts) 


Subpart 947.4—{Reserved] (FAR is Air 
Transportation by U.S.-Flag Carriers) 


Subpart 947.5—[Reserved] (FAR is 
Ocean Transportation by U.S.-Flag 
Vessels) 


PART 948—[ RESERVED] (FAR IS 
VALUE ENGINEERING) 


PART 949—TERMINATION OF 
CONTRACT 


Subpart 949.1—General Principles 

949.101 Authorities and responsibilities. 

949.106 Fraud or other criminal conduct. 

949.1084 Authorization for subcontract 
settlements without approval or 
ratification. 

949.108 Assignment of rights under 
subcontracts. 

949.111-70 Settlement review boards. 

949.111-71 Required review and approval. 

949.112-1 Partial payments. 


Subpart 949.2—Additional Principles for 

Fixed-Price Contracts Terminated for 

Convenience 

949.206-1 Submission of settlement 
proposals. 

949.206-2 Bases for settlement proposals. 


Subpart 949.3—Additional Principles for 

Cost-Reimbursement Contracts Terminated 

for Convenience 

949.303-1 Submission of settlement 
proposal. 


Subpart 949.4—{ Reserved] (FAR is 
Termination for Default) 


Subpart 949.5—Contract Termination 

Clauses 

949.501 General. 

949.505-70 Termination article for cost-plus- 
fixed-fee architect-engineer contracts. 


Subpart 949.6—[Reserved] (FAR is 
Contract Termination Forms and Formats) 


Subpart 949.1—General Principles 


$49.101 Authorities and Responsibilities. 
The Procurement Executive shall be 
notified prior-to taking any action to 
terminate (a) contracts for the operation 
of Government-owned facilities, {b) and 
prime contract or subcontract in excess 
of $10 million, and (c) any contract the 


termination of which is likely to provoke 
unusual interest. 


§ 949.106 Fraud or other criminal conduct. 


Any evidence of fraud or other 
criminal conduct in connection with the 
settlement of a contract termination 
shall be reported in accordance with 
909.406. 


949.108-4 Authorization for subcontract 
settiements without approval or ratification. 

The power to authorize a contractor to 
conclude settlements of its terminated 
subcontracts without approval or 
ratification of the Contracting Officer 
when the amount of settlement is more 
than $10,000, but not more than $25,000, 
shall be exercised by Contracting 
Officers only with the approval of the 
Head of the Contracting Activity. 


949.108-8 Assignment of rights under 
subcontracts. 


The Contracting Officer's 
determination under FAR 49.108-8(b) 
that it is in the best interest of the 
Government to settle and pay directly a 
subcontractor’s termination claim is 
subject to the approval of the Head of 
the Contracting Activity. 


949.111-70 Settlement review boards. 


(a) Heads of Contracting Activities 
shall establish settlement review boards 
for the review of each termination 
settlement or determination of amount 
due under the termination clause of a 
contract or approval or ratification of a 
subcontract settlement when the action 
involves $50,000 or more. 

(b) Settlement review boards may be 
established for actions below $50,000 
when considered desirable by the Head 
of the Contracting Activity or when 
specifically requested by the 
Contracting Officer. 


949.111-71 Required review and approval. 


(a) Proposed settlement agreements or 
determinations in excess of contractual 
authority of Heads of Contracting 
Activities will be transmitted to the 
Procurement Executive for review and 
approval. 

(b) Contracting officers shall not 
conclude proposed settlement or 
determinations until the approvals 
required by 949.111-70 and this section 
have been obtained. 


949.112-1 Partial payments. 


Protection of the Government's 
interest in partial payments, by means 
other than those specified in FAR 
49.112-1(d), shall be subject to approval 
of the Head of the Contracting Activity. 


Subpart 949.2—Additional Principles 
for Fixed-Price Type Contracts 
Terminated for Convenience 


949.206-1 Submission of settlement 
proposais. 


(c) When the standard forms are not 
appropriate for a particular contract, the 
Head of the Contracting Activity may 
authorize modifications thereof. 
However, the certificate shall be - 
substantially as set forth in the form. 


949.206-2 Bases for settiement proposals. 


(c) Settlement proposals shall not be 
submitted on any basis other than the 
inventory or total cost basis without the 
prior approval of the Head of the 
Contracting Activity. 


Subpart 949.3—Additional Principles 
for Cost-Reimbursement Type 
Contracts Terminated for 
Convenience 


$49.303-1 Submission of settlement 
proposal. 


When necessary, the Head of the 
Contracting Activity may authorize 
modification of the form prescribed in 
FAR 49.602-1. However, the certificate 
shall be substantially as set forth in the 
form. 


Subpart 949.4—[Reserved] (FAR is 
Termination for Default) 


Subpart 949.5—Contract Termination 
Clauses 


949.501 General. 


The standard clauses set forth in FAR 
49.5 are applicable as prescribed subject 
to the following: 

(a) Cost principles referenced in the 
various termination articles shall be in 
accordance with Part 931. 


949.505-70 Termination article for cost- 
plus-fixed-fee architect-engineer contracts. 

The following article is suggested for 
use in cost-plus-fixed-fee contracts: 


Termination—{a) Notice of termination for 
default or convenience. The Contracting 
Officer may at any time terminate 
performance of the work under this contract 
in whole or from time to time in part for the 
default of the architect-engineer or for the 
convenience of the Government by written 
notice to the architect-engineer stating the 
ground for termination. Such termination 
shall be effective in the manner and upon the 
date specified in said notice and shall be 
without prejudice to any claims which the 
Government may have against the architect- 
engineer. Upon receipt of such notice and 
except as otherwise directed by the 
contracting officer, the architect-engineer 
shall: 





(1) Stop work under the contract on the 
date and to the extent specified in the notice 
of termination; 

(2) Place no further orders or subcontracts 
for materials, services, or facilities, except as 
may be necessary for completion so such 
portion of the work under the contract as is 
not terminated; and 

(3) Terminate all orders and subcontracts 
to the extent they relate to the performance 
of work terminated by the notice of 
termination. 

(b) Termination for default. 

(1) If the architect-engineer refuses or fails 
to prosecute the work, or any separable part 
thereof, with such diligence as will ensure its 
completion within the time specified in this 
contract, or any extension thereof; of fails to 
complete said work within such time; or if the 
architect-engineer fails to perform any of the 
other provisions of the contract, and does not 
cure such failure within a period of 10 days 
(or such longer period as the contracting 
officer may authorize in writing) after receipt 
of notice from the contracting officer 
specifying such failure, the contracting officer 
may terminate for default the architect- 
engineer's right to proceed with the work as 
to which there has been delay, provided that 
the performance of the work shall not be 
terminated for default because of any delays 
in the completion of work due to 
unforeseeable cause beyond the control and 
without the fault or negligence of the 
architect-engineer, including, but not 
restricted to, acts of God, or the public 
enemy, acts of the Government in either its 
sovereign or contractual capacity, acts of 
another architect-engineer in the performance 
of a contract with the Government, fires, 
floods epidemics, quarantine restrictions, 
strikes, freight embargoes, and unually severe 
weather or delay of subcontractors or 
suppliers arising from unforeseeable causes 
beyond the control and without the fault or 
negligence of both the architect-engineer and 
subarchitect-engineers or suppliers; and if the 
architect-engineer within ten (10) days from 
the beginning of any such delay (unless the 
contracting officer grants a further period of 
time prior to the date of final settlement of 
the contract) notifies the contracting officer 
in writing of the causes of delay. The 
contracting officer shall ascertain the facts 
and the extent of the delay and extent the 
time for completing the work when, in his 
judgment, the findings of fact justify such an 
extension, and his findings of fact thereon 
shall be final and conclusive on the parties 
hereto, subject only to appeal by the 
architect-engineer to the head of the agency 
or his designee in accordance with Article 

hereof entitled “Disputes.” 

(2) If, after notice of termination of this 
contract for default under (1) above, it is 
determined for any reason that the architect- 
engineer was not in default pursuant to (1), or 
that the architect-engineer failure to perform 
or to make progress in performance is due to 
causes beyond the control and without the 
fault to perform or to make progress in 
performance is due to causes beyond the 
control and without the fault or negligence of 
the architect-engineer pursuant to the 
provisions of the clause relating to excusable 
delays, the notice of termination shall be 


deemed to have been issued for the 
convenience of the Government under this 
clause, and the rights and obligations to the 
parties hereto shall in such event be 
governed accordingly. 

(c) Liability for costs on default. If 
performance of the work under this contract 
is terminated for the default of the architect- 
engineer, the Government may complete or 
employ any other person or persons to 
complete the work, and the architect-engineer 
shall be liable to the Government for 
increased costs occasioned the Government 
by the default. 

(d) Terms of settlement. Upon the 
termination of performance of work under 
this contract, full and complete settlement of 
all claims of the architect-engineér with 
respect to the terminated work shall be made 
as follows: 

(1) Assumption of contractor's obligations. 
The government shall have the right in its 
decision to assume all obligations, 
commitments, and claims that the architect- 
engineer may have theretofore in good faith 
undertaken or incurred in connection with 
the terminated work, the cost of which would 
be allowable in accordance with the 
provisions of this contract; and the architect- 
engineer shall, as a condition of receiving the 
payments mentioned in this article, execute 
and deliver all such papers and take all such 
steps as the contracting officer may require 
for the purpose of fully vesting in the 
Government all the rights and benefits of the 
architect-engineer, related to such 
obligations, commitments, and claims. 

(2) Payment of allowable costs. The 
Government shall treat as allowable costs all 
expenditures made in accordance with 
“Article ”* hereof entitled 
“Allowable costs and fixed fee,” not 
previously so allowed or otherwise credited. 

(3) Payment for termination expense. If 
performance of work under the contract is 
terminated for the convenience of the 
Government, the Government shall reimburse 
the architect-engineer for such further 
expenditures made after the date of 
termination for the protection of Government 
property and for such legal and accounting 
services in connection with settlement as are 
required or approved by the contracting 
officer. 

(4) Payments on account of fixed fee. If 
performance work under the contract is 
terminated for the convenience of the 
Government, the architect-engineer shall be 
paid that portion of the fixed fee which the 
work actually completed, so determined by 
the contracting officer, bears to the entire 
work under this contract less payments 
previously made on account of the fee. If 
performance of the work under the contract is 
terminated for the default of the architect- 
engineer, no further payment beyond that 
amount due on completed work with 
appropriate fee payment, shall accrue on 
account of the fixed price. 

(5) Computation of amount due. In arriving 
at the amount, if any, due the architect- 
engineer under this article, there shall be 
deducted from what would otherwise be due 
(i) all unliquidated advances and all other 
unliquidated payments on account 
theretofore made to the contractor, (ii) any 
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claims of the Governinent against the 
contractor in connection with this contract, 
and (iii) all deductions due under the terms of 
this contract and not otherwise recovered by 
or credited to the Government. 

(6) Disposition of advances. Upon 
termination of the work under the contract, 
any advance under this contract shall be 
handled as required by Article 
“Payment and Advances.” 

(7) Property accounting and release. The 
architect-engineer shall furnish the 
accounting for Government-owned property 
required by the clause entitled “Property” 
and the assignment, closing financial 
statement, and release required by the clause 
entitled “Payments and Advances.” 

(e) Rights and remedies of the Government. 
The rights and remedies of the Government 
provided in this article are in addition to any 
other rights and remedies provided by law or 
under this contract. 

Note: Paragraph (d)(7) as set forth above 
should be used in contracts where funds are 
advanced by the DOE. For contracts where 
funds are not advanced, delete the 
requirements for a closing financial 
statement, change the article reference for 
“Payments and Advances” to “Payments,” 
and omit paragraph (d)(6) as set forth above. 


Subpart 949.6—[Reserved] (FAR is 
Contract Termination Forms and 
Formats) 


PART 950—EXTRAORDINARY 
CONTRACTUAL ACTIONS 


950.000 [Reserved] (FAR is Scope of Part.) 
Subpart 950.1—[Reserved] (FAR is General} 


Subpart 950.2—[Reserved] (FAR is 
Delegation of and Limitations on Exercise 
of Authority) 


Subpart 950.3—[Reserved] (FAR is 
Contract Adjustments) 


Subpart 950.4—[ Reserved] (FAR is 
Residual Powers) 


Subpart 950.70—indemnification of DOE 
Contractors 


950.7000 
950.7001 
950.7002 


Scope of subpart. 

Applicability. 

Definitions. 

950.7003 Statutory indemnity. 

950.7004 Authority to negotiate statutory 
indemnity agreements. 

950.7005 Substantial nuclear incident. 

950.7006 Statutory indemnity contract 
article. 

950.7007 Contractual assurance. 

950.7008 “Representation” for use in 
subcontracts and purchase orders of 
prime contractor holding statutory 
indemnity agreement. 

‘950.7009 Fees. 

950.7010 Financial protection requirements. 

950.7011 General contract authority 
indemnity. 
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950.000 [Reserved] (FAR is Scope of 
part.) 


Subpart 950.1—[{Reserved] (FAR is 
General) 


Subpart 950.2—[Reserved] (FAR is 
Delegation of and Limitations on 
Exercise of Authority) 


Subpart $50.3—[Reserved] (FAR is 
Contract Adjustments) 


Subpart 950.4—{ Reserved] (FAR is 
Residual Powers) 


Subpart 950.70 Indemnification of DOE 
Contractors 


950.7000 Scope of subpart. 

This subpart describes the established 
policies concerning (a) indemnification 
of DOE contractors against public 
liability for a nuclear incident arising 
out of or in connection with the contract 
activity, and (b) indemnification of DOE 
contractors against liability for 
nonnuclear risks arising out of or in 
connection with the contract activity. 


950.7001 Applicability. 

(a) With respect to indemnification 
against public liability for a nuclear 
incident, the pertinent policies and 
procedures set forth in this subpart shall 
be applicable in entering into indemnity 
agreements with: 

(1) DOE contractors engaged in the 
operation of production or utilization 
facilities; and 

(2) DOE contractors whose work 
entails the risk of public liability for a 
substantial nuclear incident. 

(b) With respect to indemnification 
against liability for nonnuclear risks, the 
pertinent policies and procedures set 
forth in this subpart shall be applicable 
in entering into indemnity agreements 
with any DOE contractors. 


950.7002 Definitions. 

(a) The term “DOE contractor” means 
any DOE contractor, including any 
agency of the Federal Government with 
which DOE has entered into an 
interagency agreement. 

(b) The term “construction contractor” 
means a DOE contractor who is 
constructing an installation for DOE 
which, when completed, will be a 
production or utilization facility. 

(c) The term “nuclear incident” 
means: 

(1) Any occurrence within the United 
States causing, within or outside the 
United Stated, bodily injury, sickness, 
disease, or death, or loss of or damage 
to property, or loss of use of property, 
arising out of or resulting from the 
radioactive, toxic, explosive, or other 


hazardous properties of source, special 
nuclear, or by-product material; and 

(2) Any such occurrence outside the 
United States, if such occurrence 
involves a facility or device owned by, 
and used by or under contract with, the 
United States. 

(d) The term “person indemnified” 
means: 

(1) With respect to a nuclear incident 
occurring within the United States, the 
person with whom an indemnity 
agreement is executed and any other 
person who may be liable for public 
liability; or 

(2) With respect to any nuclear 
incident occurring outside the United 
States, the person with whom an 
indemnity agreement is executed and 
any other person who may be liable for 
public liability by reasons of activities 
under any contract with DOE or any 
project to which indemnification under 
provisions of section 170d of the Atomic 
Energy Act 1954, as amended, has been 
extended, or under any subcontract, 
purchase order, or other agreement, of 
any tier, under any such contract or 
project. 

(3) With respect to a nonnuclear 
incident the person with whom an 
indemnity agreement is executed. 

(e) The term “nuclear reactor” means 
an apparatus, other than an atomic 
weapon, designed or used to sustain 
nuclear fission in a self-supporting chain 
reaction. 

(f} The term “production facility” 
means: 

(1) Any nuclear reactor designed or 
used primarily for the formation of 
plutonium or uranium 233; or 

(2) Any facility designed or used for 
the separation of the isotopes of 
uranium or the isotopes or plutonium, 
except laboratory scale facilities 
designed or used for experimental or 
analytical purposes only; or 

(3) Any facility designed or used for 
the processing of irradiated materials 
containing special nuclear material, 
except laboratory scale facilities 
designed or used for experimental or 
analytical purposes only. 

(g) The term “public liability” means 
any legal liability (including liability for 
loss of, or damage to, or loss or use of 
property which is located at the site of 
and used in connection with the contract 
activity arising out of or resulting from a 
nuclear incident) except: (1) Claims 
under State or Federal workmen's 
compensation acts of employees of 
persons indemnified, who are employed 
at the site of and in connection with the 
activity where the nuclear incident 
occurs, and (2) claims arising out of an 
act of war. “Public liability” also 
includes damage to property of persons 


indemnified, provided that such 
property is covered under the terms of 
any financial protection that may be 
required, except property which is 
located at the site of and used in 
connection with the activity where the 
nuclear incident occurs. 

(h) The term “utilization facility” 
means any nuclear reactor other than 
one designed or used primarily for the 
formation of plutonium or U 233. 


950.7003 Statutory indemnity. 


Section 170d of the Atomic Energy Act 
of 1954, as amended, authorizes DOE “to 
enter into agreements of indemnification 
with its contractors for the construction 
or operation of production or utilization 
facilities or other activities under 
contracts for the benefit of the United 
States involving activities under the risk 
of public liability for a substantial 
nuclear incident.” Contractors identified 
in 950.7001{a) are eligible for such 
statutory indemnity. 


$50.7004 Authority to negotiate statutory 
indemnity agreements. 


(a) Heads of Contracting Activities 
are authorized to negotiate statutory 
indemnity agreements with contractors 
identified in 950.7001({a)(1)}. 

(b) Pursuant to 950.7005, Heads of 
Contracting Activities may enter into a 
statutory indemnity agreement 
whenever it has been determined that a 
contractor in paragraph (a)(2) of 
950.7001 is engaged in activities 
involving the risk of public liability for a 
substantial nuclear incident. Such a 
determination may be based upon either 
the risk of liability for the occurrence of 
a substantial nuclear incident in the 
course of performance of the contract 
work, or the risk of liability for a 
substantial nuclear incident caused by a 
product delivered to or for the DOE 
under the contract where such product 
is expected to be used in connection 
with a facility or device not covered by 
a statutory indemnity agreement. Hf, 
pursuant to 950.7005, a Head of a 
Contracting Activity determines that the 
maximum conceivable damage which 
could result from a nuclear incident 
arising in the course of a contractor's 
activities falls between $1 million and 
$60 million, he shall submit the proposed 
indemnification with a recommendation, 
and all supporting data, to the Head cf 
the Agency, or designee, for appropriate 
action. 


950.7005 Substantial nuciear incident. 


(a) With respect to paragraph (a}(2) of 
950.7001, and pursuant to the provisions 
of 950.7004, a Head of a Contracting 
Activity may be required to determine 





whether a contractor's activities involve 
the risk of public liability for a 
substantial nuclear incident and thus 
make the contractor eligible to obtain a 
statutory indemnity agreement from 
DOE. The determination by a Head of a 
Contracting Activity shall be based on 
the criteria in (b) below. 

(b) If, after a study of the maximum 
conceivable damage which can result 
from an incident arising out of or in 
connection with the contractor's 
activities, the Head of a Contracting 
Activity concludes that the maximum 
conceivable damage per incident to 
property and persons is $60 million or 
more, the contractor may be found to be 
under a risk of public liability for a 
substantial nuclear incident and the 
Head of the Contracting Activity is 
authorized to execute a statutory 
indemninty agreement under such a 
contract. If such a study of the maximum 
conceivable damage indicates a figure of 
$1 million or less, the contractor should 
not be considered to have a risk of 
public liability for a substantial nuclear 
incident, and therefore, shall not be 
made a party to a statutory indemnity 
agreement. If the study indicates that 
the maximum conceivable damage falls 
between $1 million and $60 million, the 
Head of a Contracting Activity will 
submit the proposed indemnification of 
such contractor to the Head of the 
Agency or designee with a 
recommendation and all supporting 
data. 

(c) The Head of the Agency or 
designee may take one of the following 
actions: 

(1) Determine that the contractor is 
under risk of public liability for a 
substantial nuclear incident and that the 
contractor should be extended a 
statutory indemnity agreement; or 

(2) Determine that the contractor 
should not be extended a statutory 
indemnity. In this case, the Head of the 
Agency or designee may authorize the 
Head of a Contracting Activity to 
aythorize the contractor to purchase 
nuclear liability insurance or to offer the 
contractor a general authority indemnity 
agreement. 


950.7006 Statutory indemnity contract 
article. 

The contract article contained in 
952.228-71 shall be incorporated in all 
contracts in which a statutory indemnity 
agreement is to be included upon a 
determination that the contractor is 
under risk of public liability for the 
occurrence of a substantial nuclear 
incident in the course of performance of 
the contract work. The contract article 
contained in 952.228-72 shall be 
incorporated in all contracts in which a 


statutory indemnity agreement is to be 
included upon a determination that the 
contractor is under risk of public 
liability only for a substantial nuclear 
incident caused by a product delivered 
to or for DOE, under the contract where 
such product is expected to be used in 
connection with a facility or device not 
covered by a statutory indemnity 
agreement. 


950.7007 Contractual assurance. 


Heads of Contracting Activities are 
authorized to include assurances that 
DOE will enter into a statutory 
indemnity agreement with the 
contractor who will operate a 
production or utilization facility on its 
completion. Such assurances may be 
authorized in contracts for: 

(a) Architect-engineer services in 
connection with the construction of a 
production or utilization facility; 

(b) Component parts for a production 
or utilization facility; 

(c) Construction at a production or 
utilization facility, where the work does 
not entail the risk of a substantial 
nuclear incidences; or 

(d) Equipment or serVices which 
would be a part of, or contribute to, or 
be used in connection with the 
construction or operation of a 
production or utilization facility. 

Assurances will be given only to those 
contractors and suppliers which might 
be held liable in connection with a 
substantial nuclear incident occurring 
after completion of the facility. The 
clause to be used to provide contractual 
assurance is found on 952.228-71. 


950.7008 “Representation” for use in 
subcontracts and purchase orders of prime 
contractor holding statutory indemnity 
agreement. 

(a) A DOE contractor with whom a 
statutory indemnity agreement has been 
executed in the form contained in 
952.228-71 may include in any of its 
subcontracts and purchase orders a 
representation that the work under the 
prime contract is covered by a statutory 
indemnity agreement with DOE, and 
that this indemnity covers all persons 
who may be liable for public liability for 
any nuclear incident arising out of or in 
connection with the activity under the 
prime contract. A suggested form of 
“representation” follows: 


The contractor represents that there is 
included in its prime contract with DOE an 
indemnity agreement, entered into by DOE 
under the authority of Section 170 of the 
Atomic Energy Act of 1954, as amended by 
Pub. L. 85-256 (the “Price-Anderson Act”), a 
copy of which may be obtained from the 
contractor is attached hereto; that, under said 
agreement, DOE has agreed to indemnify the 
contractor and other persons indemnified, 


Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


including the subcontractor, against claims 
for public liability {as defined in said Act) 
arising out of or in connection with the 
contractual activity; that the indemnity 
applies to covered nuclear incidents which 
(1) take place at a “contract location” (which 
term, as defined in the indemnity agreement, 
does not include the location of the 
subcontractor’s plant and facilities); or (2) 
arise out of or in the course of transportation 
of source, special nuclear nuclear or by- 
product material to or from a “contract 
location;” or (3) involve items produced or 
delivered under the prime contract. The 
obligaiton of DOE to indemnity is subject to 
the conditions stated in the indemnity 
agreement. 


(b) DOE will not approve the 
inclusion, in the subcontracts and 
purchase orders of an indemnified prime 
contractor, of any provision whereby the 
prime contractor indemnifies the 
subcontractor or supplier against public 
liability for a nuclear incident because 
any such liability will be covered by the 
statutory indemnity agreement of the 
prime contractor. 


950.7009 Fees. 
No fee will be charged a DOE 


contractor for a statutory indemnity 
agreement. 


950.7010 Financial protection 
requirements. 

(a) DOE contractors with whom 
statutory indemnity agreements under 
the authority of section 170d of the 
Atomic Energy Act of 1954, as amended, 
are executed will not normally be 
required or permitted to furnish 
financial protection by purchase of 
insurance to cover public liability for 
nuclear incidents, except (1) that DOE 
contractors now covered by insurance 
against such liability, with the approval 
of the DOE, may continue to carry such 
insurance; and (2) with the approval of 
the Office of Industrial Relations, 
contractors engaged in the operation of 
DOE facilities may be required or 
permitted to furnish financial protection 
in an amount not to exceed $1 million. 

(b) If nuclear liability insurance is 
carried by a contractor who is a Nuclear 
Regulatory Commission (NRC) licensee, 
DOE wil pay an equitable portion of the 
insurance premium under its contract (or 
would include such an item in the 
calculation of a fixed price), but 
normally a statutory indemnity 
agreement would not be granted under 
the contract. 


950.7011 General contract authority 
indemnity. 

(a) DOE also has general contract 
authority to enter into indemnity 
agreements with its contractors, Under 
such authority a certain measure of 
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protection is extended to the DOE 
contractor against risk of liability, but 
the assumption of liability by DOE will 
be expressly subject to the availability 
of appropriated funds. Prior to 
enactment of section 170 of the Atomic 
Energy Act 1954, as amended, this 
authority was exercised in a number of 
Atomic Energy Commission contracts 
and this type of indemnification remains 
in some DOE contracts. 

(b) It is the policy of DOE, subsequent 
to the enactment of section 170, to 
restrict indemnity agreements with DOE 
contractors, with respect to protection 
against public liability for a nuclear 
incident, to the statutory indemnity 
provided under section 170. However, it 
is recognized that circumstances may 
exist under which a DOE contractor 
may be exposed to a risk of public 
liability for a nuclear occurrence which 
would not be covered by the statutory 
indemnity. 

(c) While it is normally DOE policy to 
require its contractors to obtain 
insurance coverage against public 
liability for nonnuclear risks, there may 
be circumstances in which a contractual 
indemnity may be warranted to protect 
a DOE contractor against liability for 
uninsured nonnuclear risks. 

(d) If circunstances as mentioned in 
paragraph (d) or (c) of this section do 
arise, it shall be the responsibility of the 
Heads of Contracting Activities to 
submit to the Head of the Agency or 
designee for review and decision, all 
pertinent information concerning the 
need for, or desirability of, providing a 
general authority indemnity to a DOE 
contractor. 

(e) Where the indemnified risk is 
nonnuclear, the amount of general 
authority indemnity extended to a fixed- 
price contractor should normally have a 
maximum obligation equivalent to the 
amount of insurance that the contractor 
usually carries to cover such risks in its 
other commercial operations or, if the 
risk involved is dissimilar to those 
normally encountered by the contractor, 
the amount that it otherwise would have 
reasonably procured to insure this 
contract risk 

(f) In the event that a DOE contractor 
has been extended both a statutory 
indemnity and a general authority 
indemnity, the general authority 
indemnity will not apply to the extent 
that the statutory indemnity applies. 

(g) The provisions of this subsection 
do not restrict or affect the policy of 
DOE to pay its eost-reimbursement type 
contractors for the allowable cost of 
losses and expenses incurred in the 
performance of the contract work, 
within the maximum amount of the 
contract obligation. 


PART 951—USE OF GOVERNMENT 
SOURCES BY CONTRACTORS 


Subpart 951.1—Contractor Use of 

Government Supply Sources 

951.101 Policy. 

951.102 Authorization to use Government 
supply sources. 

951.102-70 Direct procurement by DOE. 

951.102-71 Exclusive use on Government 
work. 

951.103 Ordering from Government supply 
sources. 


Subpart 951.2—Contractor Use of 
interagency Motor Pool Vehicies 


951.201 Policy. 


Subpart 951.1—Contractor Use of 
Government Supply Sources 


951.101 Policy. 

It is DOE policy that cost-type 
contractors should meet their 
requirements from Government sources 
of supply when these sources are 
available to them, and if it is 
economically advantageous or 
otherwise in the best interest of the 
Government. 


951.102 Authorization to use Government 
supply sources. 

(a) The Head the of Contracting 
Activity may authorize cost-type 
contractors and subcontractors, where 
all higher tier contracts and 
subcontracts are cost-type, to use 
Government supply sources in 
accordance with the requirements and 
procedures in FAR Subpart 51, DOE 
PMR 109-26, and any necessary 
approval from the agency involved. This 
authority may be redelegated to the 
level of contracting officer. 

(c)(1). The DOE central point of 
contact for the assignment, correction, 
or deletion of activity address codes is 
the Property and Equipment 
Management Division, HQ. 


951.102-70 Direct procurement by DOE. 

Direct procurement by DOE, rather 
than by a cost-type contractor, shall be 
required where deemed necessary by 
the Head of the Contracting Activity in 
order to carry out special requirements 
of appropriation acts or other applicable 
laws relating to particular items. 


951.102-71 Exclusive use on Government 
work. 

Materials, supplies, and equipment 
procured from Government sources of 
supply under the procedures described 
herein must be used exclusively in 
connection with Government work, 
except as otherwise authorized by the 
Head of the Contracting Activity. 


951.103 Ordering from Government 
supply sources. 

(b) The Procurement Executive shall 
be informed of instances in which GSA 
sources of supply are not used because 
of the quality of the items available from 
GSA or when a Federal Supply Schedule 
contractor refuses to honor an order. 


Subpart 951.2—Contractor Use of 
interagency Motor Pool Vehicles 


951.201 Policy. 


(a) If it is in the Government's interest, 
the contracting officer may authorize 
cost-reimbursement contractors to 
obtain, for official purposes only, 
interagency motor pool vehicles and 
related services, including (1) fuel and 
lubricants, (2) vehicle inspection, 
maintenance, and repair, (3) vehicle 
storage, and (4) commercially rented 
vehicles for short-term use under 
Federal Supply Schedule Industrial 
Group 751. 


PART 952—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


Subpart 952.0—General 


952.000 Scope of part. 
952.001 General policy. 


Subpart 952.1 Instructions for using 
provisions and clauses 
952.100 Incorporation by reference. 


Subpart 952.2 Text of provisions and 
clauses 


952.202 Clauses Related to Definitions. 

952.202-1 Definitions. 

952.204 Clauses Related to Administrative 
Matters. 

952.204-1 Security. 

952.204-2 Classification. 

952.204-3 Sensitive Foreign Nations 
Controls. 

952.2044 Disclosure of information. 

952.205 [Reserved] 

952.206 [Reserved] 

952.207 [Reserved] 

952.208 Clauses Related to Required 
Sources of Supply 

952.208-1 Printing. 

952.208-7 Tagging of Leased Vehicles. 

952.209 Clauses Related to Contractor's 
Qualifications. 

952.209-70 Organizational Conflicts of 
Interest—Disclosure or Representation. 

952.208-71 Organizational Conflicts of 
Interest—General. 

952.209-72 Organizational Conflicts of 
Interest—Special Clause. 

952.210 [Reserved] 

952.211 [Reserved] 

952.212 Clauses Related to Contract 
Delivery or Performance. 

952.212-70 Related or Authorized 
Controlled Material Order for Energy 
Programs. 





952.212-71 Priorities, Allocations end 
Allotments for DOE Atomic Energy 


Programs. 

952.212-72 Uniform Reporting System 
Clause. 

952.212-73 Cost and Schedule Control 
Systems Criteria. 

952.213 [Reserved] 

952.214 Clauses Related te Forma! 
Advertising. 

952.214-27 Price Reduction for Defective 
Cost of Pricing Data-Modifications- 
Formal Advertising. 

952.215 Clauses Related to Contracting by 
Negotiation 

952.215-18 Order of Precedence. 

952.235-22 Price Reduction for Defective 
Cost or Pricing Data. 

952.215-23 Price Reduction for Defective 
Cost or Pricing Data—Modifications. 

952.216 Clauses Related to Types of 
Contracts. 

952.216-7 Allowable Cost and Payment. 

952.216-15 Alteration for State and Local 
Governments. - 

952.217-7@ Acquisition of Real Property. 

952.219 Clause Related to Small Business. 

952.219-9 Small Business and Small 
Disadvantaged Business Subcontracting 
Program. 

952.222 Clauses Related to Labor Laws. 

952.222-70 Wage Determination (SF/20}. 

952.222-71 Wage Determination (SF/19). 

952.223 Clauses Related to Environment, 
Conservation, and Occupational Safety. 

952.223-71 Safety and Health (Government- 
owned or leased facility}. 

952.223-72 Radiation Protection and 
Nuclear Criticality. 

952.223-73 [Reserved] 

952.223-74 Nuclear Facility Safety 
Applicability. 

952.223-75 Preservation of Individual 
Occupational Radiation Exposure 
Records. 

952.223-76 [Reserved] 

952.224-1 Paperwork Reduction Act. 

952.227. Provisions and Clauses Related to 
Patents, Technical Data, and Copyrights. 

952.227-70 [Reserved] 

952.227-71 Patent Rights—Small! Business 
Firms or Nonprofit Organizations (March 
1982). 

952.227-72 [Reserved] 

952.227.73 Additional Technica! Data 
Requirements. 

952.227-74 Solicitation Provisions. 

952.227-74.1 [Reserved] 

952.227-74.2 Rights to Proposed Data. 

952.227-74.3 [Reserved] 

952.227-74.4 Conditions for Evaluating 
Proposals. 

952.227-74.5 Proprietary Data. 

952.227-74.6 Patent Waiver Notice. 

952.227-75 Rights in Technical Data Long 
Form. 

952.227-75.1 Additional Paragraph (g) 
Limited Rights. 

952.227-75.2 Additional Paragraph fh) 
Contractor Licensing. 

952.227~-76 Rights in Data—Special Works. 

952.227-77_ Rights in Technical Data 
Clawse—Short Form. 

952.227-78 Rights in Technical Data— 
Facility. 

952.227-79 Limited Rights in Proprietary 
Data. 


952.232 Clauses Related to Contract 
Financing. 

952.232-1 Payments. 

952.232-2 Payments Under Fixed-Price 
Research and Development Contracts. 

952.232-3 Payments Under Personal Service 

_ Contracts. 

952.232-4 Payments Under Transportation 
Contracts and Transportation—Related 
Service Contracts. 

952.232-5 Payments Under Fixed-Price 
Construction Contracts. 

952.232-6 Payments Under Communication 
Service Contracts with Common Carrier. 

952.232-7 Payments Time-and-Materials 
and Labor-Hour Contracts. 

952.232-8 Discounts for Prompt Payment. 

952.232-10 Payments Under Fixed-Price 
Architect Engineer Contracts. 

952.232-70 Payments Due Dates, Invoice 
Requirements and Penalties. 

952.232-71 Payment Due Dates and Invoice 
Requirements. : 

952.232-72 Fixed-Price Purchase Order 
Payment Provisions. 

952.232-73 Payment Methods. 

952.236 Clauses Related to A-E Contracts. 

952.236.7808 Administrative Terms for A-E 
Contracts. 

952.245 Clauses Related to Government 
Property. 

952.245-2 Government Property (Fixed 
Price). 

952.245-4 Government Property (Cost- 
reimbursement, Time and Materials, or 
Labor Hours). 

952.247-70 Foreign Travel. 

952.250 Clauses Related to Indemnification 
of Contractors. 

952.250-1 Nuclear Hazards Indemnity. 

952.250-2 Nuclear hazards Indemnity— 
Product Liability. 

952.250-3 Indemnity Assurance of 
Architect-Engineer or Supplier Prior to 
Operation of a Production or Utilization 
Facility. 

952.272 Clauses Related to Foreign 
Ownership, Control, or Influence Over 
Contractor. 

952.272-1 Foreign Ownership, Control, or 
Influence Over Contractor 
(Representation). 

952.272-2 Foreign Ownership, Control, or 
Influence Over Contractor. 


Subpart 952.0—General 


952.000 Scope of part. 

This part implements FAR Part 52 
which sets forth contract clauses for use 
in connection with the procurement of 
personal property and nonpersonal 
services (including construction), and 
supplements, as well as modifies, FAR 
Part 52 by prescribing certain 
modifications to be made to FAR 
clauses when used in DOE contracts 
and specifying certain DOE contract 
clauses to be used in addition to or in 
place of such FAR clauses. 


952.001 General policy. 


It is DOE policy to use the prescribed 
FAR and DOE contract clauses 
wherever practicable. Uniformity in the 


-_ 
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use of contract clauses helps to ensure 
impartial treatment of all contractors, 
expedites negotiation and contract 
review, and facilitates contract 
administration. 


Subpart 952.1—instructions for Using 
Provisions and Clauses 


952.100 Incorporation by reference. 


(a) Preprinted standard general 
provisions sets and solicitation 
representations and certifications sets 
will be maintained by the Office of 
Policy for use by DOE contracting 
activities during the initial FAR and 
DEAR familiarization period. 
Contracting activities will be 
responsible for inserting necessary 
additions and alterations into individual 
contracts to ascertain that the general 
provisions are current and appropriate 
to the circumstances of the individual 
contract. This procedure is designed to 
relieve the contracting activities of the 
burden of maintaining such clause sets 
and to reduce the review burden on both 
the contracting activities and the 
Department's contractors. Use of the 
preprinted general provisions sets 
reduces the review burden because once 
the sets have been reviewed for a 
particular contract type, future reviews 
can be limited to the alterations and 
additions when the preprinted sets are 
used in subsequent contracts. This 
pratice eliminates the confusion and 
expense of the Department’s contractors 
which would be caused if each 
contracting activity pursued its own 
approach regarding contract general 
provisions. 

(b) At a later date, when the FAR and 
DEAR general provisions are familiar to 
both DOE personnel and the 
Department's contractors, the 
Department will consider incorporation 
by reference. Incorporation by reference 
is the practice of reducing the bulk of 
contract documents by listing only the 
title, regulatory citation, and date of a 
general provision clause rather than its 
full text. The full text of the clause can 
be obtained by referring to a copy of the 
Code of Federal Regulations, Title 48, 
Chapter 1 for FAR clauses or Title 48, 
Chapter 9 for DEAR clauses. 


Subpart 952.2—Text of Provisions and 
Clauses 


952.202 Ciauses Related to Definitions. 


952.202-1 Definitions. 


(a) The contracting officer shall 
substitute the following for paragraph 
(a) of the clause at 52.202-1. 
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(a) The term “Head of Agency” means the 
Secretary, Deputy Secretary or Under 
Secretary of the Department of Energy. 


(b) The following shall be added as 
paragraph (d) except it will be 
designated (c) if Alternate I of the clause 
is used. 


(d) The term “DOE” means the Department 
of Energy. 


952.204 Clauses Related to Administrative 
Matters. 


952.204-1 Security. 

The following clause is required in 
contracts entered into under section 31 
(research assistance) or 41 (ownership 
and operation of production facilities) of 
the Atomic Energy Act of 1954, as 
amended, and in other contracts and 
subcontracts, which involve or are likely 
to involve classified information. 
Security 

(a) Contractor's duty to safeguard all 
classified information, special nuclear 
material, and other DOE property. The 
contractor shall, in accordance with DOE 
security regulations and requirements, be 
responsible for safeguarding all classified 
information, and protecting against sabotage, 
espionage, loss and theft, the classified 
documents and material in the contractor's 
possession in connection with the 
performance of work under this contract. 
Except as otherwise expressly provided in 
this contract, the contractor shall, upon 
completion or termination of this contract, 
transmit to DOE any classified matter in the 
possession of the contractor or any person 
under the contractor's control in connection 
with performance of this contract. If retention 
by the Contractor of any classified matter is 
required after the completion or termination 
of the contract and such retention is 
approved by the Contracting Officer, the 
contractor will complete a certificate of 
possession to be furnished to DOE specifying 
the classified matter to be retained. The 
certification shall indentify the items and 
types or categories of matter retained, the 
conditions governing the retention of the 
matter, and the period of retention, if known. 
If the retention is approved by the 
Contracting Officer, the security provisions of 
the contract will continue to be applicable to 
the matter retained. Special nuclear material 
will not be retained after the completion or 
termination of the contract. 

1{b) Regulations. The comtractor agrees to 
conform to ail security regulations and 
requirements of DOE. 

(c) Definition of classified information. The 
term “classified information” means 
Restricted Data, Formerly Restricted Data, or 
National Security Information. 

(d) Definition of Restricted Data. The term 
“Restricted Data” means all data concerning 
(1) design, manufacture, or utilization of 
atomic weapons; (2) the production of special 
nuclear material; or (3) the use of special 
nuclear material in the production of energy, 
but shall not include data declassified or 
removed from the Restricted Data category 


pursuant to Section 142 of the Atomic Energy 
Act of 1954, as amended. 

(e) Definition of Formerly Restricted Data. 
The term “Formerly Restricted Data” means 
all data removed from the Restricted Data 
category under section 142 d. of the Atomic 
Energy Act of 1954, as amended. 

(f} Definition of National Security 
Information. The term “National Security 
Information” means any information or 
material, regardless of its physical form or 
characteristics, that is owned by, produced 
for or by, or is under the control of the United 
States Government, that has been determined 
pursuant to Executive Order 12356 or prior 
Orders to require protection against 
unauthorized disclosure, and which is so 
designated. 

(g) Definition of Special Nuclear Material 
(SNM). SNM means (1) plutonium, uranium 
enriched in the isotope 233 or in the isotope 
235, and any other material which pursuant 
to the provisions of Section 51 of the Atomic 
Energy Act of 1954, as amended, has been 
determined to be special nuclear material, 
but does not include source material; or (2) 
any material artificially enriched by any of 
the foregoing, but does not include source 
material. 

(h) Security clearance of personnel. The 
contractor shall not permit any individual to 
have access to any classified information, 
except in accordance with the Atomic Energy 
Act of 1954, as amended, Executive Order 
12356, and the DOE’s regulations or 
requirements applicable to the particular 
level and category of classified information 
to which access is required. 

(i) Criminal liability. It is understood that 
disclosure of any classified information 
relating to the work or services ordered 
hereunder to any person not entitled to 
receive it, or failure to safeguard any 
classified information that may come to the 
contractor or any person under the 
contractor's control in connection with work 
under this contract, may subject the 
contractor, its agents, employees, or 
subcontractors to criminal liability under the 
laws of the United States. (See the Atomic 
Energy Act of 1954, as amended, 42 U.S.C. 
2100 et seq.; 18 U.S.C. 793 and 794; and 
Executive Order 12356). 

(j) Subcontracts and purchase orders. 
Except as otherwise authorized in writing by 
the contracting officer, the contractor shall 
insert provisions similar to the foregoing in 
all subcontracts and purchase orders under 
this contract. 


952.204-2 Classification. 


The following clause shall be included 
in all contracts which involve classified 
information: 


Classification 


In the performance of the work under this 
contract, the contractor shall ensure that an 
Authorized Original Classifier or Derivative 
Classifier shall assign classifications to all 
documents, material, and equipment 
originated or generated under the contract in 
accordance with classification regulations 
and guidance furnished to the contractor by 
the DOE. Every subcontract and purchase 
order issued hereunder involving the 
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origination or generation of classified 
documents, material, or equipment shall 
include a provision to the effect that in the 
performance of such subcontract or purchase 
order, the subcontractor or supplier shall 
ensure that an Authorized Original Classifier 
or Derivative Classifier shall assign 
classifications to all such documents, 
materials, and equipment in accordance with 
classification regulations and guidance 
furnished to such subcontractor or supplier 
by the contractor. 


952.204-3 Sensitive Foreign Nations 
Controls. 


In accordance with 904.404{d), the 
contracting officer shall include the 
following clause: 


Sensitive Foreign Nations Controls 


In connection with the contract activities, 
the contractor agrees to comply with the 
requirements set forth in 
Attachment———————Seensitive Foreign 
Nations Controls of this contract relating to 
the countries listed therein. From time to 
time, by written notice to the contractor, DOE 
shall have the right to change the listings of 
countries in Attachment——————_ 
Sensitive Foreign Nations Controls upon a 
determination by DOE that such change is in 
conformance with national policy. The 
contractor shall have the right to terminate its 
performance under this contract upon at least 
60 days’ prior written notice to DOE if the 
contractor determines that it is unable, 
without substantially interfering with its 
policies or without adversely affecting its 
performance, to continue performance of the 
work under this contract as a result of a 
change in Attachment——————Sensitive 
Foreign Nations Controls made by DOE 
pursuant to the preceding sentence. If the 
contractor elects to terminate performance, 
the provisions of this contract respecting 
termination for the convenience of the 
Government shall apply. This clause shall be 
included in any subcontracts. 


952.204-4 Disclosure of information. 


This clause may be used in place of 
the clauses entitled “Security,” 952.204— 
1, and “Classification,” 952.204—2, in 
contracts with educational institutions 
for off-site research which could but is 
not expected to produce classified 
information or restricted data: 


Disclosure of Information 


(a) It is mutually expected that the 
activities under this contract will not involve 
classified information. It is understood, 
however, that if in the opinion of either party, 
this expectation changes prior to the 
expiration or terminating of all activities 
under this contract, said party shall notify the 
other party accordingly in writing without 
delay. In any event, the contractor shall 
classify, safeguard, and otherwise act with 
respect to all classified information in 
accordance with applicable law and the 
requirements of DOE, and shall promptly 
inform DOE in writing if and when classified 
information becomes involved, or in the 





mutual judgment of the parties it appears 
likely that classified information or materia] 
may become involved, the contractor shall 
have the right to terminate performance of 
the work under this contract and in such 
event the provisions of this contract 
respecting termination for the convenience of 
the Government shall apply. 

(b) The contractor shall not permit any 
individual to have access to classified 
information except in accordance with the 
Atomic Energy Act 1954, as amended, 
Executive Order 12356, and DOE's 
regulations or requirements. 

(c) The term “Restricted Data” as used in 
this article means all data concerning the 
design, manufacture, or utilization of atomic 
weapons, the production of special nuclear 
material or the use of special nuclear 
material in the production of energy, but shall 
not include data declassified or removed 
from the Restricted Data category pursuant to 
section 142 5f the Atomic Energy Act of 1954, 
as amended. 


952.205 [Reserved] 
952.206 [Reserved] 
952.207 [Reserved] 


952.208 Ciauses Related to Required 
Sources of Supply. 


952.208-1 Printing. 

Title 44, United States Code, “Public 
Printing and Documents,” establishes 
policies regarding public printing and 
documents within the Federal 
Government. It provides that public 
printing will be accomplished by the 
Government Printing Office, its regional 
offices or authorized departmental 
printing plants. It provides a limited 
exemption for contractors. Requirements 
exceeding that limitation are to be 
accomplished utilizing Government 
resources. To facilitate this, contracting 
officers shall furnish the necessary 
forms and instructions to contractors, as 
called for by DOE Order 1340.1, and 
include the following clause in all 
contracts: 


Printi 

The contractor shal! not engage in, nor 
subcontract for, any printing fas that term is 
defined in Title I of the U.S. Government 
Printing and Binding Regulations in effect on 
Printing and Binding Regulations in effect on 
the effective data of this contract} in 
connection with the performance of work 
under this contract. Provided, however, that 
performance of a requirement under this 
contract involving the duplication of less than 
5,000 copies of a single page, or no more than 
25,000 units in the aggregate of multiple 
pages, will not be deemed to be printing. A 
unit is defined as one sheet, size 8% by 11 
inches one side only, one color, 

(1) The Term “printing” includes the 
following processes: composition, plate 
making, presswork, binding, microform 
publishing, or the end items produced by such 
processes. 


(2) If fulfillment of the contract will 
necessitate reproduction the excess of the 
limits set forth above, the contractor shall 
notify the Contracting Officer in writing and 
obtain the Contracting Officer's approval 
prior to acquiring on DOE's behalf 
production, acquisition, and dissemination of 
printed matter. Such printing must be 
obtained from the Government Printing 
Office (GPO), a contract source disignated by 
GPO or a Joint Committee on Printing 
authorized federal printing plant. 

(3) Printing services not obtained in 
compliance with this guidance will result in 
the cost of such printing being disallowed. 

(4) The Contractor will include in each of 
his subcontracts hereunder a provision 
substantially the same as this clause 
including this paragraph (4). 


952.208-7 Tagging of Leased Vehicles. 


Insert the following clause when 
leasing commercial vehicles for periods 
in excess of 60 days. 

Tagging of Leased Vehicles 

(a) The Government intends to use U.S. 
Government license plates. 

(b) While it is the intention that vehicles 
leased hereunder shall operate on Federal 
tags, the Department of Energy reserves the 
right to utilize State tags if necessary to 
accomplish its mission. Should State tags be 
required, the contractor shall furnish the 
Government the documentation required by 
the State to acquire tags. 


952.209 Clause Related to Contractor's 
Qualifications. 


952.208-70 Organization Conflicts of 
interest Disclosure or Representation. 


Use the following solicitation 
provision under the circumstances 
described at 909.570. 


Organizational Conflicts of Interest 
Disclosure or Representation 


ft is Department of Energy policy to avoid 
situations which place an offeror in a position 
where its judgment may be biased because of 
any past, present, or currently planned 
interest, financial or otherwise, the offeror 
may have which relates to the work to be 
performed pursuant to this solicitation or 
where the offeror’s performance of such work 
may provide it with an unfair competitive 
advantage. (As used herein, “offeror” means 
the proposer or any of is affiliates or 
proposed consultants or subcontractors of 
any tier.) Therefore: 

{aj The offeror shall provide a statement 
which describes in a concise manner all 
relevant facts concerning any past, present or 
currently planned interest (financial, 
contractual, organizational, or otherwise} 
relating to the work to be performed 
hereunder and bearing on whether the offeror 
has a possible organizational conflict of 
interest with respect to (1) being able to 
render impartial, technically sound, and 
objective assistance or advice, or (2) being 
given an unfair competitive advantage. The 
offeror may also provide relevant facts that 
show how its organizational structure and/or 
management systems limit its knowledge of 
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possible organizational conflicts of interest 
relating to other divisions or sections of the 
organization and how that structure or 
system would avoid or mitigate such 
organizational conflict. 

(b) In the absence of any relevant interests.- 
referred to above, the offeror shall submit a 
statement certifying that to its best 
knowledge and belief no such facts exist 
relevant to possible organizational conflicts 
of interest. Proposed consultants and 
subcontractors are responsible for submitting 
information and may submit it directly to the 
Contracting Officer. ; 

(c) The Department will review the 
statement submitted and may require 
additional relevant information from the 
offeror. All such information, and any other 
relevant information known to the 
Department, will be used to determine 
whether an award to the offeror may create 
an organizational conflict of interest is found 
to exist, the Department may (1) impose 
appropriate conditions which avoid such 
conflict, (2) disqualify the offeror, or (3) 
determine that it is otherwise in the best 
interest of the United States to contract with 
the offeror by including appropriate 
conditions mitigating such conflict in the 
contract awarded. 

(d} The refusal to provide the disclosure or 
representation and any additional 
information as required shall result in 
disqualification of the offeror for award. The 
nondisclosure or misrepresentation of any 
relevant interest may also result in the 
disqualification of the offeror for award, or if 
such nondisclosure of misrepresentation is 
discovered after award, the resulting contract 
may be terminated for default. The offeror 
may also be disqualified from subsequent 
related Department contracts, and be subject 
to such other remedial action as may be 
permitted or previded by law or in the 
resulting contract. The attention of the offeror 
in complying with this provision is directed to 
18 U.S.C. 1001. 

(e) Depending on the nature of the contract 
activities, the offeror may, because of 
possible organizational conflicts of interests, 
purpose to exchade specific kinds of work 
from the statement, unless the solcitation 
specifically prohibits such exclusion. Any 
such proposed exclusion by an offeror shall 
be considered by the Department im the 
evaluation of proposals, and if the 
Department considers the proposed excluded 
work to be an essential or integral part of the 
required work, the proposal may be rejected 
as unacceptable. 

(f} No award shall be made until the 
disclosure or representation has been 
evaluated by the Government. Failure to 
provide the disclosure or representation will 
be deemed to be a minor informality (FAR 1- 
2.405} and the offeror or contractor shall be 
required to promptly correct the omission. 


952.209-71 Organizational Conflicts of 
Interest—General. 


Insert the following contract clause 
under the circumstances described at 
909.570. 
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Organizational Conflicts of Interest—General 


{a) The contractor warrants that,-to the 
best of his knowledge and belief, and except 
as otherwise disclosed, there are no relevant 
facts which could give rise to organizational 
conflicts of interest, as defined in 41 CFR 9- 
1.5403(a) or that the contractor has disclosed 
all relevant information. 

(b) The contractor agrees that, if after 
award, an organizational conflict of interest 
with respect to this contract is discovered, an 
immediate and full disclosure in writing shall 
be made to the Contracting Officer which 
shall include a description of the action 
which the contractor has taken or proposes to 
take to avoid or mitigate such conflicts. The 
Department may, however, terminate the 
contract for its convenience if it deems such 
termination to be in the best interests of the 
Government. 

(c) In the event that the contractor was 
aware of an organizational conflict of interest 
prior to the award of this contract and did not 
disclose the conflict to the Contracting 
Officer, the Government may terminate the 
contract for default. 

(d) The provisions of this clause shall be 
included in all subcontracts for work to be 
performed similar to the service provided by 
the prime contractor, and the terms 
“contract,” “contractor,” and “Contracting 
Officer” modified appropriately to preserve 
the Government's rights. 

(e) Prior to a contract modification when 
the statement of work is modified to add new 
work, the period of performance is 
signficantly increased, or the parties to the 
contract are changed, the Department will 
request and the contractor is required to 
submit either an organizational conflict of 
interest disclosure or representation (see 
904.70 and 909.5), or an update of the 
previously submitted disclosure or 
representation. 


952.209-72 Organizational Conflicts of 
interest—Speciai Clause. 
Insert the following contract clause 


under the circumstance described at 
909.570. 


Organizational Conflicts of Interest-Special 
Clause 


(a) Purpose. The primary purpose of this 
clause is to aid in ensuring that the contractor 
(1) is not biased because of its past, present, 
or currently planned interests (financial, 
contractual, organizational, or otherwise) 
which relate to the work under this contract, 
and (2) does not obtain any unfair 
competitive advantage over other parties by 
virtue of its performance of this contract. 

(b) Scope. Thé restrictions described herein 
shall apply to performance or participation 
by the contractor and any of its affiliates or 
their successors in interest (hereinafter 
collectively referred to as “‘contractor”) in the 
activities covered by this clause as a prime 
contractor, subcontractor, cosponsor, joint 
venturer, consultant, or in any similar 
capacity. ; 

(1) Technical consulting and management 
support services. 

(i) The contractor shall be ineligible to 
participate in any capacity in Department 
contracts, subcontracts, or proposals therefor 


(solicited or unsolicited) which stem directly 
from the contractor's performance of work 
under this contract. Furthermore, unless so 
directed in writing by the Contracting Officer. 
the Contractor shall not perform any 
technical consulting or management support 
services work under this contract on any of 
its products or services or the products or 
services of another firm if the contractor is or 
has been substantially involved in their 
development or marketing. Nothing in this 
subparagaph shall preclude the contractor 
from competing for follow-on contracts for 
technical consulting and management support 
services. 

(ii) If the contractor under this contract 
prepares a complete or essentially complete 
statement of work or specifications to be 
used in competitive procurements, the 
contractor shall be ineligible to perform or 
participate in any capacity in any contractual 
effort which is based on such statement of 
work or specifications. The contractor shall 
not incorporate its products or services in 
such statement of work or specifications 
unless so directed in writing by the 
Contracting Officer, in which case the 
restriction in this subparagraph shall not 
apply. 

(iii) Nothing in this paragraph shall 
preclude the contractor from offering or 
selling its standard commercial items to the 
Government. 

(2) Access to and use of information. 

(i) If the contractor, in the performance of 
this contract, obtains access to information, 
such as Department plans, policies, reports, 
studies, financial plans, internal data 
protected by the Privacy Act of 1974 (Pub. L. 
93-579), or data which has not been released 
or otherwise made available to the public, the 
contractor agrees that without prior written 
approval of the Contracting Officer it shall 
not: (a) use such information for any private 
purpose unless the information has been 
released or otherwise made available to the 
public; (b) compete for work for the 
Department based on such information for a 
period of six (6) months after either the 
completion of this contract or until such 
information is released or otherwise made 
available to the public, whichever is first; (c) 
submit an unsolicited proposal to the 
Government which is based on such 
information until one year after such 
information is released or otherwise made 
available to the public; and (d) release such 
information unless such information has 
previously been released or otherwise made 
available to the public by the Department. 

(ii) In addition, the contractor agrees that 
to the extent it receives or is given access to 
proprietary data, data protected by the 
Privacy Act of 1974 (Pub. L. 93-579), or other 
confidential or privileged technical, business, 
or financial information under this contract, it 
shall treat such information in accordance 
with any restrictions imposed on such 
information. 

(iii) The contractor shall have, subject to 
patent, data, and security provisions of this 
contract, the right to use technical data it first 
produces under this requirement of this 
contract have been met. 

(c) Disclosure after award. (1) The 
contractor agrees that if after award it 


discovers an organizational conflict of 
interest with respect to this contract, an 
immediate and full disclosure shall be made 
in writing to the Contracting Officer which 
shall include a description of the action 
which the contractor has taken or proposes to 
take to avoid or mitigate such conflicts. 

The Department may, however, terminate 
the contract for convenience if it deems such 
termination to be in the best interests of the 
Government. 

(2) In the event that the contractor was 
aware of an organizational conflict of interest 
prior to the award of this contract and did not 
disclose the conflict to the Contracting 
Officer, the Department may terminate the 
contract for default. 

(d) Subcontracts. (1) The contractor shall 
include this clause, including this paragraph, 
in subcontracts of any tier which involve 
performance or work of the type specified in 
(b)(1) above or access to information of the 
type covered in (b)(2) above. The terms 
“contract”, “contractor” and “Contracting 
Officer” shall be appropriately modified to 
preserve the Government's rights. 

(2) If a subcontract is to be issued for 
evaluation services or activities, technical 
consulting or management support services 
work as defined at 9-1.5403(d), the contractor 
shall obtain for the Department a disclosure 
statement or representation, in accordance 
with DOE regulations in effect at the time, 
from each intended subcontractor or 
consultant. The contractor shall not enter into 
any subcontract nor engage any consultant 
unless the Contracting Officer shall have first 
notified the contractor that there is little or no 
likelihood that an organizational conflict of 
interest exists or that despite the existence of 
a conflict of interest the award is in the best 
interest of the Government. 

(e) Remedies. For breach of any of the 
above restrictions or for nondisclosure or 
misrepresentaton of any relevant facts 
required to be disclosed concerning this 
contract, the Government may terminate the 
contract for default, disqualify the contractor 
for subsequent related contractual efforts and 
pursue such other remedies as may be 
permitted by law or this contract. 

(f) Waiver. Requests for waiver under this 
clause shall be directed in writing to the 
Contracting Officer and shall include a full 
description of the requested waiver and the 
reasons in support thereof. If it is determined 
to be in the best interests of the Government, 
the Contracting Officer shall grant such a 
waiver in writing. 

(g} Modifications. Prior to a contract 
modification when the statement of work is 
modified to add new work, the period of 
performance is significantly increased, or the 
parties to the contract are changed, the 
Department will request and the contractor is 
required to submit either an organizational 
conflict of interest disclosure or 
representation (see 904.70 and 909.5) or an 
update of the previously submitted disclosure 
or representation. 





952.210 [Reserved] 
952.211 [Reserved] 


952.212 Clauses Related to Contract 
Delivery or Performance. 


952.212-70 Rate or Authorized Controlied 
Material Order For Energy Programs. 

As prescribed in 912.304(a), insert the 
following provision in solicitations that 
will result in the placement of rated 
orders or authorized controlled material 
orders for DOE atomic energy programs: 


Rated or Authorized Controlled Material 
Orders (Atomic Energy) 

Contracts or purchase orders awarded as a 
result of this solicitation shall be assigned a 
—— DO-Rating; —— DX-rating; or —— DMS 
allotment number in accordance with 
Defense Priorities System Regulation 1 and 
Defense Materials System Regulation 1. 
(Contracting officer check appropriate box or 
boxes). 


(End of Provision) 
Alternate I 


As prescribed in 912.304(d), insert the 
following provision in solicitations that 
may result in the placement of rated 
orders or authorized controlled material 
orders for authorized energy programs: 


Rated or Authorized Controlled Material 
Orders (Domestic Energy Supplies) 

Contracts or purchase orders awarded as a 
result of this solicitation may be eligible for 
priorities and allocations support in 
accordance with 10 CFR 216 and Section 
101(c) of the Defense Production Act of 1950, 
as amended. 


(End of Provision) 


952.212-71 Priorities, Allocations, and 
Allotments for DOE Atomic Energy 
Programs. 

As prescribed in 912.304(b), insert the 
following clause in orders and contracts 
that are placed in support of authorized 
DOE atomic energy programs: 


Priorities, Allocations, and Allotments 
(Atomic Energy) 

The Contractor shall follow the provisions 
of Defense Material System Regulation 1 or 
Defense Priorities System Regulation 1 (see 
15 CFR Parts 330-354) and all other 
applicable regulations and orders of the 
DMS/DPS in obtaining controlled materials 
and other products and materials needed to 
fill this order. 


Alternate I 


Certain contracts may be eligible for 
priorities and allocations support as 
described in 912.302 if their purpose is to 
maximize domestic energy supplies. 
Eligibility is dependent on an executive 
decision on a case-by-case basis. 
Guidance is provided by DOE 
Publication PR-0042, “Priorities and 
Allocations Support for Energy: Keeping 
Energy Programs on Schedule,” dated 


August 1980, as it may from time to time 
be revised. If the purpose of the contract 
is to maximize domestic energy 
resources, include the following clause: 


Priorities, Allocations, and Allotments— 
Special E.P.C.A. Clause 


This contract may be eligible for priorities 
and allocations support, as provided for by 
Section 101(c) of the Defense Production Act 
of 1950, as amended by the Energy Policy and 
Conservation Act (Pub. L. 94-163, 42 U.S.C. 
6201 et seq.) If its purpose is to maximize 
domestic energy supplies. Eligibility is 
dependent on an executive decision on a 
case-by-case basis with the decision being 
jointly made by the Departments of 
Commerce and Energy. 

DOE Regulations regarding Material 
Allocation and Priority Performance under 
Contracts or Orders to Maximize Domestic 
Energy Supplies can be found at Part 216 of 
Title 10 of the Code of Federal Regulations 
(10 CFR Part 216). 

Additional guidance is provided by DOE 
Publication PR-0042, “Priorities and 
Allocations Support for Energy: Keeping 
Energy Programs on Schedule,” dated August 
1880, as it may from time to time be revised. 
Copies may be obtained by written request 
to: 

Department of Energy 

Technical Information Center (TIC) 

Post Office Box 62 

Oak Ridge, Tennessee 37830 


952.212-72 Uniform Reporting System 
Clause. 


Include the following provisions when 
reports are required under the uniform 
reporting system: 


Uniform Reporting System Checklist 


“The contractor shall prepare and submit 
(postage prepaid) the plans and reports 
indicated on the attached Form DOE 537 (10/ 
80), Reporting Requirements Checklist, to the 
addresses and indicated in the attachment to 
the form. Preparation of the specified plans 
and reports shall be in accordance with the 
“DOE Uniform Reporting System for 
Contractors,” copy provided at time of 
award. The level of detail the contractor must 
provide in the plans and reports shall be 
commensurate with the scope and complexity 
of the task and the reporting categories 
delineated in Block 4, Special Instruction, 
Form DOE 537, or in a particular contract 
clause. The contractor shall be responsible 
for levying appropriate reporting 
requirements on any subcontractors in such a 
manner to ensure that data submitted is 
responsible for submitting to DOE. If 
subcontractors are involved, the prime 
contractor plans and reports submissions 
shall be structured in such a manner to 
permit clear identification of the 
subcontractor's cost and manpower inputs. 
Plans and reports submitted in compliance 
with this provision are in addition to any 
other reporting requirements of this 
contract.” 
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9$52.212-73 Cost and Schedule Control 
Systems Criteria. 


Certain DOE projects are of such 
significance and magnitude that 
responsible management calls for 
enhanced visibility of contractor cost 
and schedule performance as well as 
more formalized data to document their 
progress and to aid in decisions 
regarding their continuation. Any 
contract with a total estimated cost in 
excess of $50 million shall require full 
implementation of the DOE Cost and 
Schedule Control Systems Criteria. 
Selected projects between $2 million 
and million may benefit from 
modified implementation of such a 
control system. In those instances where 
the DOE Cost and Schedule Control 
System Criteria are to be utilized, the 
Contracting Officer shall provide for this 
by including the “Cost and Schedule 
Control Systems Criteria for Contract 
Performance Measurement— 
Implementation Guide,” Office of the 
Controller Publication CR-0015, in the 
solicitation and shall include the 
following clause in the contract. 


Cost and Schedule Control Systems 


(a) In the performance of this contract, the 
contractor shall establish, maintain, and use 
cost and schedule control systems 
(management control systems) meeting the 
criteria set forth in the contract and as 
described in detail in DOE/CR-0015, “Cost 
and Schedule Control Systems Criteria for 
Contract Performance Measurement— 
Implementation Guide,” annexed hereto and 
hereinafter referred to as the “Guide.” Prior 
to acceptance by the Contracting Officer and 
within — calendar days after contract award, 
the contractor shall be prepared to 
demonstrate systems operation to the 
Government to verify that the proposed 
systems meet the designated criteria. As a 
part of the review procedures, the contractor 
shall furnish the Government a description of 
the cost and schedule control systems 
applicable to this contract in such form and 
detail as indicated by the Guide, or as 
required by the Contracting Officer. The 
contractor agrees to provide access to all 
pertinent records, data, and plans as 
requested by representatives of the 
Government for the conduct of systems 
review. 

(b) The description of the management 
control systems accepted by the Contracting 
Officer, identified by title and date, shall be 
referenced in the contract. Such systems shall 
be maintained and used by the contractor in 
the performance of this contract. 

(c) Contractor changes to the reviewed 
systems shall be submitted for review and 
approval as required by the Contracting 
Officer. When Contracting Officer approval is 
required, the Contracting Officer shall advise 
the contractor of the acceptability of such 
changes within sixty (60) days after receipt 
from the contractor. When systems existing 
at the time of contract award do not comply 
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with the designated criteria, adjustments 
necessary to assure compliance will be made 
at no change in contract price or fee. 

(d) The contractor agrees to provide access 
to all pertinent records and data requested by 
the Contracting Officer, or duly authorized 
representative, for the purpose of permitting 
Government surveillance to insure continuing 
application of the accepted systems to this 
contract. Deviations from the systems 
description identified during contract 


performance shall be corrected as directed by 


the Contracting Officer. 

(e) The contractor shall require that each 
selected subcontractor, as mutually agreed to 
between the Government and the contractor 
and as set forth in the schedule of this 
contract, meet the criteria for cost and 
schedule control systems as set forth in 
subcontract and shall incorporate in all such 
subcontracts adequate provisions for review 
and surveillance of subcontractor’s systems 
to be carried out by the prime contractor, or 
by the Government when requested by either 
the prime or subcontractor. 


952.213 [Reserved] 


952.214. Clauses Related to Formal 
Advertising. 


952.214-27 Price Reduction for Defective 
Cost or Pricing Data—Modifications—_ 
Formal Advertising. 


As prescribed in 914.201-7(b}(1), when 
contracting by formal advertising insert 
the clause at FAR 52.214-27, Price 
Reduction For Defective Cost or Pricing 
Data—Modification—Formal 
advertising, in all solicitations and 
contracts unless this requirement is 
waived pursuant to FAR 14.201-b(2). 


952.215 Clauses Related to Contracting by 
Negotiation. 


952.215-18 Order of Precedence. 


Use this clause in place of the clause 
provided at FAR 52.215-18: 


Order of Precedence 


In the event of an inconsistency between 
provisions of this contract, the inconsistency 
shall be resolved by giving precedence as 
follows: {a} schedule; (b) statement of work; 
(c) the geners! provisions; (d) other 
provisions of the contract, whether 
incorporated by reference or otherwise: (e) 
contractor's technical proposal, if 
incorporated in the contract by reference or 
otherwise. However, no other contract 
provision will take precedence over the 
provision of 952.215-1. 


952.215-22 Price Reduction for Defective 
Cost or Pricing Data. 


As prescribed in 915.804—8(a), when 
contracting by negotiation, include the 
clause at FAR 52.215-22, Price’ Reduction 
for Defective Cost or Pricing Data, in 
contracts when certified cost or pricing 
data was obtained. 


915.215-23 Price Reduction for Defective 
Cost or Pricing Data—Modifications. 

As prescribed in 915.804-8(b), insert 
the clause at FAR 52.215~23, Price 
Reduction for Defective Cost or Pricing 
Data—Modifications, in solicitations 
and contracts when the clause at FAR 
52.215-22 has not been included, unless 
the contractor will otherwise not be 
required to submit certified cost or 
pricing data pursuant to 915.804—2(a). 


952.26 Clauses Related to Types of 
Contracts. 


952.216-7 Allowable Cost and Payment. 


If the contract is with a nonprofit 
organization, other than an educational 
institution; or a State or local 
government, modify the clause at FAR 
52.216-7 Allowable Cost and Payment 
by deleting from paragraph (a) the 
phrase “Subpart 31.2” and substituting 
for them “Subpart 31.7.” 

When contracting with a commercial 
organization modify paragraph (a) of the 
clause at FAR 52.216-7 by adding the 
phrase “Subpart 931.2 of the Department 
of Energy Procurement Regulations 
(DEAR),” after the acronym “(FAR)”. 


952.216-15 Alteration for State and Local 
Governments. 

As prescribed in 916.307(j), modify 
paragraph (c) of the clause at FAR 
52.216-15 Predetermined Indirect Cost 
Rates by deleting the words “Subpart 
31.3” and substituting for them “Subpart 
31.6” and insert the clause in 
solicitations and contracts when a cost- 
reimbursement research and 
development contract with State or local 
government is contemplated and 
predetermined indirect cost rates are to 
be used. 


952.217-70 Acquisition of Real Property 


(a) Notwithstanding any other 
provision of the contract, the prior 
approval of the contracting officer shall 
be obtained when, in performance of 
this contract, the contractor acquires or 
proposes to acquire use of real property 


(1) Purchase, on the Government's 
behalf or in the contractor's own name, 
with title eventually vesting in the 
Government. 

(2) Lease, and the Government 
assumes liability for, or will otherwise 
pay for the obligation under the lease as 
a reimbursable contract cost. 

(3) Acquisition of temporary interest 
through easement, license or permit, and 
the Government funds the entire cost of 
the temporary interest. 

(b) Justification of and execution of 
any real property acquisitions shall be 
in accordance and compliance with 


directions provided by the Contracting 
Officer. 

(c) The substance of this clause, 
including this paragraph (c), shall be 
included in any subcontract occasioned 
by this contract under which property 
described in paragraph (a) of this clause 
shall be acquired. 


952.219 Clauses Related to Smali 
Business. 


952.219-9 Smail Business and Smaii 
Disadvantaged Business Subcontracting 
Program. 

The clause at FAR 52.219-9 shall be 
modified to add the following 
subparagraph (v) to paragraph (d)(10) of 
the clause: 


(v) When completing Standard Forms 294 
and/or 295, contractors and subcontractors 
shall indicate, at the “remarks” section of the 
form, the dollars and precentage of total 
awards made to women-owned businesses. 


952.222 Clauses Related to Labor Laws. 


952.222-70 Wage Determination (SF/20). / 


The following clause shall be added to 
Standard Form 20: 
Wage Determination 

Wage determination. The wage rates set 
forth are the minimum rates which may be 
paid to the classifications of laborers and 
mechanics designated therein pursuant to the 
Davis-Bacon Act of March 3, 1931, as 
amended; (40 U.S.C. 276a et seq.). DOE does 
not represent that said minimum rates do 
now, nor that they will at any time in the 
future, prevail in the locality of the work for 
such laborers or mechanics; nor that such 
mechanics or laborers are or will be obtained 
at said rates for work under this contract; nor 
that said rates represent the most recent 
wage determination by the Secretary of 
Labor with respect to such classifications of 
laborers or mechanics in the locality of the 
work. 


952.222-71 Wage Determination (SF/19). 


The following clause may be added to 
Standard Form 19 when applicable: 
Wage Determination 

Wage determination. The wage rates set 
forth are the minimum rates which are to be 
paid to the classification of laborers and 
mechanics designated therein pursuant to the 
Davis-Bacon Act of March 3, 1931, as 
amended; (40 U.S.C. 276a et seq.). DOE does 
not represent that said rates do now, nor that 
they will at any time in the future, prevail in 
the locality of the work for such laborers or 
mechanics; nor that such mechanics’or 
laborers are or will be obtained at said rates 
for work under this contract; nor that said 
rates represent the most recent wage 
determination by the Secretary of Labor with 
respect to such classifications of laborers or 
mechanics in the locality of the work. 





952.223 Ciauses Related to Environment, 
Conservation, and Occupational Safety. 


952.223-71 Safety and Health 
(Government-owned or leased facility). 

The clause set forth at 970.5204-2 
shall be included in all contracts and 
subcontracts for, and be made 
applicable to, work to be performed at a 
government-owned or leased facility 
where DOE has elected to assert its 
statutory authority to establish and 
enforce occupational safety and health 
standards applicable to the work 
conditions of contractor and 
subcontractor employees, and to the 
protection of the public health and 
safety. 


952.223-72 Radiation Protection and 
Nuclear Criticality. 

The clause set forth herein shall be 
included in those contracts or 
subcontracts for, and be made 
applicable to, work to be performed at a 
facility where DOE does not elect to 
assert its statutory authority to enforce 
occupational safety and health 
standards applicable to the working 
conditions of contractor and 
subcontractor employees, but does need 
to enforce radiological safety and health 
standards pursuant to provisions of the 
contract or subcontract rather than by 
reliance upon Nuclear Regulatory 
Commission licensing requirements 
(including agreements with states under 
section 274 of the Atomic Energy Act). 
Radiation Protection and Nuclear Criticality 

The contractor shall take all reasonable 
precautions in the performance of work under 
this contract to protect the safety and health 
of employees and of members of the public 
against the hazards of ionizing radiation and 
radioactive materials and shall comply with 
all applicable radiation protection and 
nuclear criticality safety standards and 
requirements (including reporting 
requirements) of DOE. The contractor shall 
submit a managment program and 
implementation plan to the Contracting 
Officer for review and approve! within 30 
days after the effective data of this contract 
or modification. In the event that the 
contractor fails to comply with said 
standards and requirements of DOE. the 
Contracting Officer may, without prejudice to 
any other legal or contractual rights of DOE, 
issue an order stopping all or any part of the 
work. Thereafter, a start order for resumption 
of the work may be issued at the discretion of 
the Contracting Officer. The contractor shall 
make no claim for an extension of time or for 
compensation or damages by reason of or in 
connection with such work stoppage. 


952.223-73 Reserved. 
952.223-74 Nuclear Facility Safety 
Applicability. 

The clause set forth in 970.5204—26 
shall be included in all contracts and 


subcontracts for, and be made 
applicable to, work to be performed at 
or involving the construction, startup, 
operation, and decommissioning of 
DOE-owned nuclear facilities deemed to 
be exempt from nuclear regulatory 
licensing requirements. Any deviation in 
substance affecting the meaning, intent, 
or basic principles of this clause must be 
referred to the Procurement Executive 
for approval. Minor changes in wording 
which may become necessary in 
negotiations may be approved by the 
Contracting Officer for its action after 
consultation with the General Counsel. 


952.223-75 Preservation of individual 
Occupational Radiation Exposure Records. 


The foregoing clause shall be included 
in all contracts containing the DOE 
standard clause entitled “Safety and 
Health” at 952.223-71 or “Radiation and 
Nuclear Criticality” at 952.223-72 or 
Nuclear Safety at 952.223-74. 


Preservation of Individual Occupational 
Radiation Exposure Records 


Individual occupational radiation exposure 
records generated in the performance of work 
under this contract shall be subject to 
inspection by DOE and shall be preserved by 
the contractor until disposal is authorized by 
DOE.or at the option of the contractor 
delivered to DOE upon completion or 
termination of the contract. If the contractor 
exercises the foregoing option, title to such 
records shall vest in DOE upon delivery. 


952.223-76 Reserved. 


952.224-1 Paperwork Reduction Act. 
Insert the following clause: 


Paperwork Reduction Act 


(a) In the event that it subsequently 
becomes a contractual requirement to collect 
or record information calling either for 
answer to identical questions from 10 or more 
persons other than Federal employees, or 
information from Federal employees which is 
to be used for statistical compilations of 
general public interest, the Federal Reports 
Act will apply to this contract. No plan, 
questionnaire, interview guide, or other 
similar device for collecting information 
(whether repetitive or single-time) may be 
used without first obtaining clearance from 
the Office of Management and Budget (OMB). 

(b) The contractor shall request the 
required OMB clearance from the Contracting 
Officer before expending any funds or 
making public contracts for the collection of 
data. The authority to expend funds and to 
proceed with the collection of data shall be in 
writing by the Contracting Officer. The 
contractor must plan at least 90 days for 
OMB clearance. Excessive delay caused by 
the Government which arises out of causes 
beyond the control and without the fault of 
negligence of the contractor will be 
considered in accordance with the clause 
entitled “Excusable Delay,” if such clause is 
applicable. If not, the period of performance 
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may be extended pursuant to this clause if 
approved by the Contracting Officer. 


952.225 Clauses Related to Foreign 
Acquisition. 


952.227 Provisions and Clauses Related 
to Patents, Technical Data and Copyrights 


952.227-70 Reserved. 


952.227-71 Patent rights-Smali Business 
Firms or Nonprofit Organizations (March 
1982). 

(a) Definitions 

(1) “Invention” means any invention 
or discovery which is or may be 
patentable or otherwise protectable 
under Title 35 of the United States Code 
(USC). 

(2) “Subject Invention” means any 
invention of the contractor conceived or 
first actually reduced to practice in the 
performance of work under this 
contract. 

(3) “Practical Application” means to 
manufacture in the case of a 
composition or product, to practice in 
the case of a process or method, or to 
operate in the case of a machine or 
system; and, in each case, under such 
conditions as to establish that the 
invention is utilized and that its benefits 
are, to the extent permitted by law or 
Government regulations, available to 
the public on reasonable terms. 

(4) “Made” when used in relation to 
any invention means the conception or 
first actual reduction to practice of such 
invention. 

(5) “Small Business Firm” means a 
small business concern as defined at 
Section 2 of Pub. L. 85-536 (15 U.S.C. 
632) and implementing regulations of the 
Administrator of the Small Business 
Administration. For the purpose of this 
clause, the size standard for small 
business concerns involved in 
Government procurement, contained in 
13 CFR 121.3-8, and in subcontracting, 
contained in 13 CFR 121.3412, will be 
used. 

(6) “Nonprofit Organization” means a 
university or other institution of higher 
education or an organization of the type 
described in section 501(c)(3) of the 
Internal Revenue code of 1954 (26 U.S.C. 
501(c)) and exempt from taxation under 
section 501(a) of the Internal Revenue 
Code (26 U.S.C. 501(a)) or any nonprofit 
scientific or educational organization 
qualified under a state nonprofit 
organization statute. 

(7) “Patent Counsel” means the 
Department of Energy (DOE) patent 
counsel assisting the DOE contracting 
activity. 

(b) Allocation of Principal Rights 

The contractor may retain the entire 
right, title, and interest throughout the 
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world to each subject invention subject 
to the provisions of the clause and 35 
, U.S.C. 203. With respect to any subject 
invention in which the contractor retains 
title, the Federal Government shall have 
a nonexclusive, nontransferable, 
irrevocable, paid-up license to practice 
or have practiced for or on behalf of the 
United States the subject invention 
throughout the world. 

(c) Invention Disclosure, Election of 
Title and Filing of Patent Applications 
by Contractor 

(1) The contractor will disclose each 
subject invention to the Patent Counsel 
within two months after the inventor 
discloses it in writing to contractor 
personnel responsible for the 
Administration of patent matters. The 
disclosure to the Patent Counsel shall be 
in the forms of a written report and shall 
identify the contract under which the 
invention was made and the inventor{(s). 
It shall be sufficiently complete 
technical detail to convey a clear 
understanding, to the extent known at 
the time of the disclosure, of the nature, 
purpose, operation, and the physical, 
chemical, biological or electrical 
characteristics of the invention. The 
disclosure shall also identify any 
publication, on sale or public use of the 
invention and whether a manuscript 
describing the invention has been 
submitted for publication and, if so, 
whether it has been accepted for 
publication at the time of disclosure. In 
addition, after disclosure to the Patent 
Counsel, the contractor will promptly 
notify the Patent Counsel of the 
acceptance of any manuscript 
describing the invention or of any on 
sale or public use planned by the 
contractor. 

(2) The contractor will elect in writing 
whether or not to retain title to any such 
invention by notifiying the Patent 
Counsel within twelve months of 
disclosure to the contractor; provided 
that in any case where publication, on 
sale or public use has initiated the one 
year statutory period where in valid 
patent protection can still be obtained in 
the United States, the period for election 
of title terminates sixty days prior to the 
end of the statutory period. 

(3) The contractor will file its initial 
patent application on an elected 
invention within two years after election 
or, if earlier, prior to the end of any 
statutory period wherein valid patent 
protection can be obtained in the United 
States after a publication, on sale, or 
public use. The contractor will file 
patent applications in additional 
countries within either ten months of the 
corresponding initial patent application 
or six months from the date permission 
is granted by the Commissioner of 


Patents and Trademarks to file foreign 
patent applications where such filing 
has been prohibited by a Secrecy Order. 

(4) Requests for extention of the time 
for disclosure to the Patent Counsel, 
election, and filing, may, at the 
discretion of the Patent Counsel be 
granted. 

(d) Conditions When the Government 
May Obtain Title 

(1) The contractor will convey to DOE, 
upon written request, title to any subject 
invention: 

(i) If the contractor fails to disclose or 
elect the subject invention within the 
times specified in (c) above, or elects 
not to retain title. 

(ii) In those countries in which the 
contractor fails to file patent 
applications within the times specified 
in (c) above; provided, however, that if 
the contractor has filed a patent 
application in a country after the times 
specified in (c) above but prior to its 
receipt of the written request of the 
Patent Counsel, the contractor shall 
continue to retain title in that country; or 

(iii) In any country in which the 
contractor decides not to continue the 
prosecution of any application for, the 
pay the maintenance fees on, or defend 
in a reexamination or opposition 
proceeding on, a patent on a subject 
invention. 

(e) Minimum Rights to Contractor 

(1) The contractor will retain a 
nonexclusive, royalty-free license 
throughout the world in each subject 
invention to which the Government 
obtains title except if the contractor fails 
to disclose the subject invention within 
the items specified in (c) above. The 
contractor's license extends to its 
domestic subsidiaries and affiliates, if 
any, within the corporate structure of 
which the contractor is a part and 
includes the right to grant sublicenses of 
the same scope to the extent the 
contractor was legally obligated to do so 
at the time the contract was awarded. 
The license is transferable only with the 
approval of DOE except when 
transferred to the successor of that part 
of the contractor's business to which the 
invention pertains. 

(2) The contractor's domestic license 
may be revoked or modified by DOE to 
the extent necessary to achieve 
expeditious practical application of the 
subject invention pursuant to an 
application for an exclusive license 
submitted in accordance with 10 CFR 
Part 781. This license will not be 
revoked in that field of use or the 
geographical areas in which the 
contractor has achieved practical 
application and continues to make the 
benefits of the invention reasonably 
accessible to the public. The license in 


any foreign country may be revoked or 
modified at the discretion of DOE to the 
extent the contractor, its licensees, or its 
domestic subsidiaries or affiliates have 
failed to achieve practical application in 
that foreign country. 

(3) Before revocation or modification 
of the license, DOE will furnish the 
contractor a written notice of its 
intention to revoke or modify the 
license, and the contractor will be 
allowed thirty days (as such other time 
as may be authorized by DOE for good 
cause shown by the contractor) after the 
notice to show cause why the license 
should not be revoked or modified. The 
contractor has the right to appeal, in 
accordance with 10 CFR Part 781, an 
decision concerning the revocation or 
modification of its license. 

(f) Contractor Action to Protect 
Government's Interest 


(1) The contractor agrees to execute or 
to have executed and promptly deliver 
to the Patent Counsel all instruments 
necessary to: 

(i) Establish or confirm the rights the 
Government has throughout the world in 
those subject inventions for which the 
contractor retains title, and 

(ii) Convey title to DOE when 
requested under (d) above and to enable 
the Government to obtain patent 
protection throughout the world in that 
subject invention. 

(2) The contractor agrees to require, 
by written agreement, its employees, 
other than clerical and nontechnical 
employees, to disclose promptly in 
writing to personnel identified as 
responsible for the administration of 
patent matters and in a format 
suggested by the contractor each subject 
invention made under this contract in 
order that the contractor can comply 
with the disclosure provisions of (c) 
above and to execute all papers 
necessary to file patent applications on 
subject inventions. The disclosure 
format should require, as a minimum, 
the information requested by (c)(1) 
above. The contractor shall instruct such 
employees through the employee 
agreements or suitable education 
programs on the importance of reporting 
inventions in sufficient time to permit 
the filing of patent applications prior to 
United States or foreign statutory bars. 

(3) The contractor will notify the 
Patent Counsel of any decision not to 
continue prosecution of a patent 
application, pay maintenance fees, or 
defend in a reexamination or opposition 
proceeding on a patent, in any country, 
not less than thirty days before the 
expiration of the response period 
required by the relevant patent office. 





(4) The contractor agrees to include, 
within the specification of any United 
States patent application and any patent 
issuing thereon covering a subject 
invention, the following statement, “This 
invention was made with Government 
support under (identify the contract) 
awarded by the Department of Energy. 
The Government has certain rights in 
this invention.” 

(5) The contractor agrees to: 

(i) Provide a report prior to the close- 
out of the contract listing all subject 
inventions; 

(ii) Provide notification of all 
subcontracts under this contract for 
experimental, developmental, 
demonstration, or research work, the 
identity of the patent rights clause 
therein, and copy of each subcontract 
upon request; 

(iii) Provide promptly a copy of the 
patent application, filing date, serial 
number, patent number and issue date 
for any subject invention in any country 
in which the contractor has applied for a 
patent. 

(g.) Subcontracts 

(1) The contractor will include this 
clause, suitably modified to identify the 
parties, in all subcontracts, regardless of 
tier, for experimental, developmental or 
research work to be performed by a 
small business firm or a domestic 
nonprofit organization. The 
subcontractor will retain all rights 
provided for the contactor in this clause, 
and the contractor will not, as part of 
the consideration for awarding the 
subcontract, obtain rights in the 
subcontractor’s subject inventions. 

(2) The contractor will include in all 
other subcontracts, regardless of tier, for 
experimental developmental, 
demonstration, or research work the 
patent rights clause of 952.227-70 or 
952.227-71 as appropriate, modified to 
identify the parties. 

(3) In the case of a subcontract at any 
tier, DOE the subcontractor, and the 
contractor agree that the mutual 
obligations of the parties created by this 
clause constitute a contract between the 
subcontractor and DOE with respect to 
those matters covered by this clause. 

(h.) Reporting on Utilization of 
Subject Inventions 

The contractor agrees to submit on 
request periodic reports no more 
frequently than annually on the 
utilization of a subject invention or on 
efforts at obtaining such utilization that 
are being made by the contractor or its 
licensees or assignees. Such reports 
shall include information regarding the 
status of development, date of first 
commercial sales or use, gross royalties 
received by the contractor, and such 
other data and information as DOE may 


reasonably specify. The contractor also 
agrees to provide additional reports as 
may be requested by DOE in connection 
with any march-in proceeding 
undertaken by DOE in accordance with 
paragraph (j) of this clause. To the 
extent data or information supplied 
under this section is considered by the 
contractor, its licensee or assignee to be 
privileged and confidential and is so 
marked, DOE agrees that, to the extent 
permitted by 35 U.S.C. 202(c)(5), it will 
not disclose such information to persons 
outside the Government. 

(i.) Preference for United States 
Industry 

Notwithstanding any other provision 
of this clause, the contractor agrees that 
neither it nor any assignee will grant to 
any person the exclusive right to use or 
sell any subject invention in the United 
States unless such person agrees that 
any products embodying the subject 
invention or produced through the use of 
the subject invention will be 
manfactured substantially in the United 
States. However, in individual cases, the 
requirement for such an agreement may 
be waived by DOE upon a showing by 
the contractor or its assignee that 
reasonable but unsuccessful efforts have 
been made to grant licenses on similar 
terms to potential licensees that would 
be likely to manufacture substantially in 
the United States or that under the 
circumstances domestic manufacture is 
not commercially feasible. 

(j.) March-in Rights 

The contractor agrees that with 
respect to any subject invention in 
which it has acquired title, DOE has the 
right in accordance with the procedures 
in FAR 27.302-5(e) and 927.301—4{d) to 
require the contractor, an assignee or 
exclusive licensee of a subject invention 
to grant a nonexclusive, partially 
exclusive, or exclusive license in any 
field of use to responsible applicant or 
applicants, upon terms that are 
reasonable under the circumstances, 
and if the contractor, assignee, or 
exclusive licensee refuses such a 
request, DOE has the right to grant such 
a license itself if DOE determines that: 

(1) Such action is necessary because 
the contractor or assignee has not taken, 
or is not expected to take within a 
reasonable time, effective steps to 
achieve practical application of the 
subject invention in such field of use; 

(2) Such action is necessary to 
alleviate health or safety needs which 
are not reasonably satisfied by the 
contractor, assignee, or their licensees; 

(3) Such action is necessary to meet 
requirements for public use specified by 
federal regulations and such 
requirements are not reasonably 
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satisfied by the contractor, assignee, or 
licensees; or 

(4) Such action is necessary because 
the agreement required by (i) of this 
clause has not been obtained or waived 
or because a licensee of the exclusive 
right to use or sell any subject invention 
in the United States is in breach of such 
agreement. 

(k) Special Provisions for Contracts 
with Nonprofit Organizations 

If the contractor is a non-profit 
organization, it agrees that: 

(1) Rights to a subject invention in the 
United States may not be assigned 
without the approval of DOE, except 
where such assignment is made to an 
organization which has as one of its 
primary functions the management of 
inventions and which is not, itself, 
engaged in or does not hold a 
substantial interest in other 
organizations engaged in the 
manufacture or sale of products or the 
use of processes that might utilize the 
invention or be in competition with 
embodiments of the invention (provided 
that such assignee will be subject to the 
same provisions as the contractor); 

(2) The contractor may not grant 
exclusive licenses under United States 
patents or patent applications in subject 
inventions to persons other than small 
business firms for a period in excess of 
the earlier of: 

(i) Five years from first commerical 
sale or use of the invention; or 

(ii) eight years from the date of the 
exclusive license excepting that time 
before regulatory agencies necessary to 
obtain premarket clearance, unless on a 
case-by-case basis, DOE approves a 
longer exclusive field of use licenses are 
granted, commercial sales or use in one 
field of use will not be deemed 
commercial sale or use as to other fields 
of use, and a first commercial sales or 
use with respect to a product of the 
invention will not be deemed to end the 
exclusive period to different subsequent 
products covered by the invention; 

(3) The contractor will share royalties 
collected on a subject invention with the 
inventor; and 

(4) the balance of any royalties or 
income earned by the contractor with 
respect to subject inventions, after 
payment of expenses (including 
payments to inventors) incidental to the 
administration of subject inventions, 
will be utilized for the support of 
scientific research or education. 

(1) Communications 

The DOE central point of contact for 
communications or matters relating to 
this clause is the Patent Counsel. 
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End of Clause 
952.227-72 [Reserved] 


952.227-73 Additional Technical Data 
Requirements. 


Additional Technical Data Requirements 


(a) In addition to the technical data 
specified elsewhere in this contract to be 
delivered, the Contracting Officer may at any 
time during the contract performance or 
within one year after final payment call for 
the contractor to deliver any technical data 
first produced or specifically used in the 
performance of this contract, except technical 
data pertaining to items of standard 
commercial design. 

(b) The provisions of the Rights in 
Technical Data clause included in this 
contract are applicable to all technical data 
called for under this Additional Technical 
Data Requirements clause. Accordingly, 
nothing contained in this clause shall require 
the contractor to actually deliver any 
technical data, the delivery of which is 
excused by paragraph (e) of the Rights in 
Technical Data clause. 

(c) When technical data are to be delivered 
under this clause, the contractor will be 
compensated for appropriate costs for 
converting such data into the prescribed form 
for reproduction, and for delivery. 


952.227-74 Solicitation Provisions. 
952.227-74.1 [Reserved] 


952.227-74.2 Rights to Proposal Data. 


Contracts shall contain the following 
clause. 


Rights to Proposal Data 


Except for technical data contained on 
pages———————of the contractor's 
proposal dated—— which are 
asserted by the contractor as being 
proprietary data, it is agreed that, as a 
condition of the award of this contract, and 
notwithstanding the provisions of any notice 
appearing on the proposal, the Government 
shall have the right to use, duplicate, disclose 
and have others do so for any purpose 
whatsoever, the technical data contained in 
the proposal upon which this contract is 
based. 


952.227-74.3 [Reserved] 


952.227-74.4 Conditions for Evaluating 
Proposals. 

When it is determined to evaluate a 
proposal outside the Government, the 
following agreement or an equivalent 
arrangement shall be obtained from the 
reviewer prior to furnishing a copy of 
the proposal to the person. 


Conditions for Evaluating Proposal 


Whenever DOE furnishes a proposal for 
evaluation, the recipient agrees to use the 
information contained in the proposal only 
for DOE evaluation purposes and to treat the 
information obtained in confidence. This 
requirement does not apply to information 
obtained from any source, including the 
proposer, without restriction. Any notice or 


restriction placed on the proposal by either 
DOE or the originator of the proposal shall be 
conspicuously affixed to any reproduction or 
abstract thereof and its provisions strictly 
complied with. Upon completion of the 
evaluation, the recipient shall return all 
copies of the proposal and abstracts, if any, 
to the DOE office which initially furnished 
the proposal for evaluation. Unless 
authorized by the DOE initiating office, the 
recipient shall not contact the originator of 
the proposal concerning any aspect of its 
contents. 


952.227-74.5 Proprietary Data. 

Include this provision in solicitations 
expected to result in contracts for 
research, development, or 
demonstration work or contracts for 
supplies in which delivery of required 
technical data is contemplated. 


Proprietary Data 

The section of this solicitation which 
describes the work to be performed also sets 
forth DOE's known requirements for 
technical data. The Additional Technical 
Data Requirements clause, if included in this 
solicitation, provides the Government with 
the option to order additional technical data, 
the requirements for which are known at the 
time of contracting. There is, however, a 
built-in limitation of the kind of technical 
data which may be required. This limitation 
clause provides that the contractor may 
withhold delivery of proprietary data. 
Accordingly, it is necessary that your 
proposal state that the work to be performed 
and the known requirements for technical 
data as set forth in the solicitation have been 
reviewed, and either state that, to the best of 
your knowledge, no data will be withheld, or 
submit a list identifying the proprietary data 
which, to the best of your knowledge, will 
likely be used in the contract performance 
and will be withheld. 


952-227-74.6 Patent Waiver Notice. 


Insert the following provisions in 
solicitation. 


“% 


Patent Waiver Notice 

Offerors and prospective contractors, in 
accordance with applicable statutes and DOE 
Procurement Regulations, have the right to 
request, in advance of or within 30 days after 
the effective data of contracting, a waiver of 
ail or any part of the rights of the United 
States in subject inventions. Small business 
firms and nonprofit organizations normally 
will receive the Patent Rights clause of 
952.227-71 which permits the contractor to 
retain title of subject inventions. Therefore 
small business firms and nonprofit 
organizations normally need not request a 
waiver. 


952-227-75 Rights in Technical Data— 
Long Form. ” 

(a) Definitions. 

(1) “Technical data” means recorded 
information regardless of form or 
characteristic, of a scientific or technical 
nature. It may, for example, document 
research, experimental, developmental, 


or demonstration, or engineering work, 
or be usable or used to define a design 
or process, or to procure, produce, 
support, maintain, or operate material. 
The data may be graphic or pictorial 
delineations in media such as drawings 
or photographs, text in specifications or 
related performance or design type 
documents or computer software 
(including computer programs, computer 
software data bases, and computer 
software documentation). Examples of 
technical data include research and 
engineering data, engineering drawings 
and associated lists, specifications, 
standards, process sheets, manuals, 
technical reports, catalog item 
identification, and related information. 
Technical data as used herein do not 
include financial reports, cost analyses, 
and other information incidental to 
contract administration. 

(2) “Proprietary data” means technical 
data which embody trade secrets 
developed at private expense, such as 
design procedures or techniques, 
chemical composition of materials, or 
manufacturing methods, processes, or 
treatments, including minor 
modifications thereof, provided that 
such data: 

(i) Are not generally known or 
available from other sources without 
obligation concerning their 
confidentiality; 

(ii) Have not been made available by 
the owner to others without obligation 
concerning its confidentiality; and 

(iii) Are not already available to the 
Government without obligation 
concerning their confidentiality. 

(3) “Contract data” means technical 
data first produced in the performance 
of the contract, technical data which are 
specified to be delivered under the 
contract technical data that may be 
called for under the Additional 
Technical Data Requirements clause of 
the contract, if any, or technical data 
actually delivered in connection with 
the contract. 

(4) “Unlimited rights” means rights to 
use, duplicate, or disclose technical 
data, in whole or in part, in any manner 
and for any purpose whatsoever, and to 
permit others to do so. 

(b) Allocation of rights. 

(i) Unlimited rights in contract data 
except as otherwise provided below 
with respect to proprietary data; 

(ii) The right to remove, cancel, 
correct or ignore any marking not 
authorized by the terms of this contract 
on any technical data furnished 
hereunder, if in response to a written 
inquiry by DOE concerning the propriety 
of the markings, the contractor fails to 
respond thereto within 60 days or fails 





to substantiate the propriety of the 
markings. In either case, DOE will notify 
the contractor of the action taken; 

(iii) No rights under this contract in 
any technical data which are not 
contract data. 

(2) The contractor shall have: 

(i) The right to withhold proprietary 
data in accordance with the provisions 
of this clause; and 

(ii) The right to use for its private 
purposes, subject to patent, security or 
other provisions of this contract data it 
first produces in the performance of this 
contract, provided the data 
requirements of this contract have been 
met as of the date of the private use of 
such data. The contractor agrees that to 
the extent it receives or is given access 
to proprietary data or other technical, 
business or financial data in the form of 
recorded information from DOE or a 
DOE contractor or subcontractor, the 
contractor shall treat such data in 
accordance with any restrictive legend 
contained thereon, unless use is 
specifically authorized by prior written 
approval of the Contracting Officer. 

(3) Nothing contained in this Rights of 
Technical Data clause shall imply a 
license to the Government under any 
patent or be construed as affecting the 
scope of any licenses or other rights 
otherwise granted to the Government 
under any patent. 

(c) Copyrighted material. 

(1) The contractor shall not, without 
prior written authorization of the Patent 
Counsel, establish a claim to statutory 
copyright in any contract data first 
produced in the performance of the 
contract. To the extent such 
authorization is granted, the 
Government reserves for itself and 
others acting on its behalf a royalty-free, 
nonexclusive, irrevocable, worldwide 
license for Governmental purposes to 
publish, distribute, translate, duplicate 
exhibit and perform any such data 
copyrighted by the contractor. 

(2) The contractor agrees not to 
include in the technical data delivered 
under the contract any material 
copyrighted by the contractor and not to 
knowingly include any material 
copyrighted by others, without first 
granting or obtaining at no cost a license 
therein for the benefit of the 
Government of the same scope as set 
forth in paragraph (c)(1) above. If such 
royalty-free license is unavailable and 
the contractor nevertheless determines 
that such copyrighted material must be 
included in the technical data to be 
delivered, rather than merely 
incorporated therein by reference, the 
contractor shall obtain the written 
authorization of the Contracting Officer 


to include such copyrighted material in 
the technical data prior to its delivery. 

(d) Subcontracting. 

It is the respsonsibility of the 
contractor to obtain from its 
subcontractors technical data and rights 
therein, on behalf of the Government, 
necessary to fulfill the contractor's 
obligations to the Government with 
respect to such data. In the event of 
refusal by a subcontractor to accept a 
clause affording the Government such 
rights, the contractor shall: 

(1) Promptly submit written notice to 
the Contracting Officer setting forth 
reasons for the subcontractor refusal 
and other pertinent information which 
may expedite disposition of the matter; 
and 

(2) Not proceed with the subcontract 
without the written authorization of the 
Contracting Officer. 

(e) Withholding of proprietary data. 

Notwithstanding the inclusion of the 
Additional Technical Data 
Requirements clause in this contract or 
any provision of this contract specifying 
the delivery of technical data, the 
contractor may withhold proprietary 
data from delivery, provided that the 
contractor furnishes in lieu of any such 
proprietary data so withheld technical 
data disclosing the source, size, 
configuration, mating and attachment 
characteristics, functional 
characteristics, and performance 
requirements (“Form, Fit and Function” 
data, e.g., specification control 
drawings, catalog sheets, envelope 
drawings, etc.), or a general description 
of such proprietary data where “Form, 
Fit and Function” data are not 
applicable. The Government shall 
acquire no rights to any proprietary data 
so withheld except that such data shall 
be subject to the “inspection rights” 
provisions of paragraph (f), and, if 
included, the “Limited rights in 
proprietary data” provisions of 
paragraph (g) and the “Contractor 
licensing” provisions of paragraph (h). 

(f) Inspection rights. 

Except as may be otherwise specified 
in this contract for specific items of 
proprietary data which are not subject 
to this paragraph, the Contracting 
Officer's representatives, at all 
reasonable times up to three years after 
the final payment under this contract, 
may inspect at the contractor's facility 
any proprietary data withheld under 
paragraph (e) for the purposes of 
verifying that such data properly fell 
within the withholding provisions of 
paragraph (e) and not furnished under 
paragraph (g) for the purposes of 
verifying that such data properly fell 
within the withholding provisions of 
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paragraph (e), or for evaluating work 
performance. 


§ 952.227-75.1 Additional paragraph (g), 
Limited Rights. : 

(g) Limited rights in proprietary data. 

Except as may be otherwise specified 
in this contract as technical data which 
are not subject to this paragraph, the 
contractor shall, upon written request 
from the Contracting Officer at any time 
prior to three years after final payment 
under this contract, promptly deliver to 
the Government any “proprietary data” 
withheld pursuant to paragraph (e) of 
the Rights in Technical Data clause of 
this contract. The following legend and 
no other is authorized to be affixed on 
any “proprietary data” delivered 
pursuant to this provision, provided the 
“proprietary data” meets the conditions 
for initial withholding under paragraph 
(e) of the Rights in Technical Data 
clause. The Government will thereafter 
treat the “proprietary data” in 
accordance with such legend. 

Limited Rights Legend 

This technical data contains “proprietary 
data,” furnished under “Contract No. 
——_————" with the U.S. Department of 
Energy (and Purchase Order No. 

if applicable) which may be 
duplicated and used by the Government with 
the express limitations that the “proprietary 
data” may not be disclosed out-side the 
Government or be used for purposes of 
manufacture without prior permission of the 
contractor, except that further disclosure or 
use may be made solely for the following 
purposes: 

(a) This “proprietary data” may be 
disclosed for evaluation purposes under the 
restriction that the “proprietary data” be 
retained in confidence and not further 
disclosed; 

(b) This “proprietary data” may be 
disclosed to other contractors participating in 
the Government's program of which this 
contract is a part, for information or use in 
connection with the work performed under 
their contracts and under the restriction that 
the “proprietary data” be retained in 
confidence and not be further disclosed; or 

(c) This “proprietary data” may be used by 
the Government or others on its behalf for 
emergency repair or overhaul work under the 
restriction that the “proprietary data” be 
retained in confidence and not be further 
disclosed. This legend shall be marked on 
any reproduction of this data in whole or in 
part. 


This legend shall be marked on any 
reproduction of this data in whole or in 
part. 


952.227-75.2 Additional paragraph (h), 
Contractor Licensing. 

(h) Contractor licensing. 

Except as may be otherwise specified 
in this contract as technical data not 
subject to this paragraph, the contractor 
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agrees. that upon written application by 
DOE, it will grant to the Government 
and responsible third parties, for 
purpose of practicing a subject of this 
contract, a nonexclusive license in any 
contract data which are proprietary 
data, on terms and conditions 
reasonable under the circumstances 
including appropriate provisions for 
confidentiality; provided, however, the 
contractor shall not be obligated to 
license any such data if the contractor 
demonstrates to the satisfaction of the 
Head of the Agency or designee that: 

(1) Such data are not essential to the 
manufacture or practice of hardware 
designed or fabricated, or processes 
developed, under this contract; 

(2) Such data, in the form of results 
obtained by their use, have a 
commercially competitive alternative 
available or readily introducible from 
one or more other sources; 

(3) Such data, in the form of result 
obtained by their use, are being supplied 
by the contractor or its licensees in 
sufficient quantity and at reasonable 
prices to satisfy market needs, or the 
contractor or its licensees have taken 
effective steps or within a reasonable 
time are expected to take effective steps 
to so supply such data in the form of 
results obtained by their use; or 

(4) Such data, in the form of results 
obtained by their use, can be furnished 
by another firm skilled in the art of 
manufacturing items or performing 
processes of the same general type and 
character necessary to achieve the 
contract results. 


952.227-76 Rights in Data—Special 
Works. 

(a) The terms “Data” as used herein 
means recorded information regardless 
of form or characteristic, such as 
writings, sound recordings, pictorial 
reproductions, drawings, or other 
graphic representations, and works of 
similar nature (whether or not 
copyrighted) which are specified to be 
delivered under this contract. The term 
includes data such as management 
studies and data produced under 
support services contracts but does not 
include financial reports, cost analyses, 
and other information incidental to 
contract administration. 

(b) All data first produced or 
composed in the course of or under this 
contract shall be the sole property of the 
Government. Except with the prior 
written permission of the Contracting 
Officer, the contractor agrees not to 
assert any rights at common law or in 
equity or establish any claim to 
statutory copyright in such data. The 
contractor shall not publish or 
reproduce such data in whole or in part 


or in any manner of form, or authorize 
others so to do, without the written 
consent of the Contracting Officer or 
until such time as the Government may 
have released such data to the public. 

(c) The contractor hereby grants to or 
will obtain for the Government a 
royalty-free, nonexclusive and 
irrevocable license throughout the world 
(1) to publish, translate, reproduce, 
deliver, perform, use, and dispose of, in 
any manner, any and all data which are 
net first produced or composed in the 
performance of this contract but which 
are incorporated in the work furnished 
under this contract; and (2) to authorize 
others so to do. 

(d) The contractor shall indemnify and 
save and hold harmless the 
Government, its officers, agents, and 
employees acting within the scope of 
their official duties against any liability, 
including costs and expenses, (1) for 
violation of proprietary rights, 
copyrights, or rights of privacy, arising 
out of the publication, translation, 
reproduction, delivery, performance, 
use, or disposition of any data furnished 
under this contract; or (2) based upon 
any libelous, defamatory, or other 
unlawful matter contained in such data. 

(e) Nothing contained in this clause 
shall imply a license to the Government 
under any patent, or be construed as 
affecting the scope of any licenses or 
other rights otherwise granted to the 
Government under any patent. 


952.227-77 Rights in Technical Data 
Clause—Short Form. 

(a) Definitions. 

The definitions of terms set forth in 
927.401 apply to the extent these terms 
are used herein. 

(b) Allocation of rights. 

(1) The Government shall have: 

(i) Unlimited rights in technical data 
first produced or specifically used in the 
performance of this contract; 

(ii) The right of the Contracting 
Officer or his representative to inspect 
at all reasonable times up to three years 
after final payment under this contract 
all technical data first produced or 
specifically used in the contract (for 
which inspection the contractor or its 
subcontractor shall afford proper 
facilities to DOE); and 

(iii) The right to have any technical 
data first produced or specifically used 
in the performance of this contract 
delivered to the Government as the 
Contracting Officer may from time to 
time direct during the progress of the 
work, or in any event as the Contracting 
Officer shall direct upon completion or 
termination of this contract. 

(2) The contractor shall have: 


The right to use for its private 
purposes, subject to patent, security or 
other provisions of this contract, . 
technical data it first produces in the 
performance of this contract provided 
the data requirements of this contract 
have been met as of the date of the 
private use of such data. The contractor 
agrees that to the extent it receives or is 
given access to proprietary data or other 
technical, business or financial data in 
the form of recorded information from 
DOE or a DOE contractor or 
subcontractor, the contractor shall treat 
such data in accordance with any 
restrictive legend contained thereon, 
unless use is specifically authorized by 
prior written approval of the Contracting 
Officer. 

(c) Copyrighted material. 

(1) The Contractor agrees to, and does 
hereby grant to the Government, and to 
its officers agents, servants and 
employes acting within the scope of 
their duties: 

(i) A royalty-free, nonexclusive, 
irrevocable license to reproduce, 
translate, publish, use, and dispose of 
and to authorize others to do so, all 
copyrightable material first produced or 
composed in the performance of this 
contract by the.contractor, its employees 
or any individual or concern specifically 
employed or assigned to originate and 
prepare such material; and 

{ii} A license as aforesaid under any 
and all copyrighted or copyrightable 
works not first produced or composed 
by the contractor in the performance of 
this contract but which are incorporated 
in the material furnished under the 
contract, provided that such license 
shall be only to the extent the contractor 
now has, or prior to-completion or final 
settlement of the contract may acquire, 
the right to grant such license without 
becoming liable to pay compensation to 
others solely because of such grant. 

(2) The contractor agrees that it will 
not knowingly include any material 
copyrighted by others in any written or 
copyrightable material furnished or 
delivered under this contract without a 
license as provided for in paragraph 
(c)(1}{ii} hereof, or without the consent 
of the copyright owner, unless it obtains 
specific written approval of the. 
Contracting Officer for the clusion of 
such copyrighted material. 


952.227-78 Rights in Technical Data- 
Facility. 

(a) Definitions. 

(1) “Technical data” means recorded 
information, regardless of form or 
characteristic, of a scientific or technical 
nature. It may, for example, document 
research, experimental, developmental, 





or demonstration, or engineering work 
or be usable or used to define a design 
or process or to procure, produce, 
support, maintain, or operate material. 
The data may be graphic or pictorial 
delineations in media such as drawings 
or photographs, text in specifications or 
related performance or design type 
documents, or computer software 
(including computer programs, computer 
software data bases and computer 
software documentation). Examples of 
technical data include research and 
engineering data, engineering drawings 
and associated lists, specifications, 
standards, process sheets, manuals, 
technical reports, catalog item 
identification, and related information. 
Technical data as used herein does not 
include financial reports, cost analyses, 
and other information incidental to 
contract administration. 

(2) “Proprietary data” means technical 
data which embody trade secrets 
developed at private expense, such as 
design procedures or techniques, 
chemical composition of materials, or 
manufacturing methods, processes, or 
treatments, including minor 
modifications thereof, provided that 
such data: 

(i) Are not generally known or 
available from other sources without 
obligation concerning their 
confidentiality; 

(ii) Have not been made available by 
the owner to others without obligation 
concerning their confidentiality; and 

(iii) Are not already available to the 
Government without obligation 
concerning their confidentiality. 

(3) “Unlimited rights” means rights to 
use, duplicate, or disclose technical 
data, in whole or in part, in any manner 
and for any purpose whatsoever, and to 
permit others to do so. 

(b) Allocation of rights. 

(1) The Government shall have: 

(i) Ownership in all technical data 
first produced in the performance of the 
contract; 

{ii) The right to inspect technical data 
first produced or specifically used in the 
performance of the contract at all 
reasonable times (for which inspection 
the proper facilities shall be afforded 
DOE by the contractor and its 
subcontractors); 

{iii) The right to have all technical 
data first produced or specifically used 
in the performance of the contract 
delivered to the Government or 
otherwise disposed of by the contractor, 
either as the Contracting Officer may 
from time to time direct during the 
progress of the work or in any event as 
the Contracting Officer shall direct upon 
completion or termination of this 
contract, provided, that nothing 


contained in this paragraph shall require 
the contractor to actually deliver any 
technical data, the delivery of which is 
excused by this Rights in Technical Data 
clause; 

(iv) Unlimited rights in technical data 
specifically used in the performance of 
this contract, except technical data 
pertaining to items of standard 
commercial design; the contractor 
agrees to leave a copy of such technical 
data at the facility or plant to which 
such data relate, and to make available 
for access or to deliver to the 
Government such data upon request by 
the Contracting Officer; provided, that if 
such data are proprietary, the rights of 
the Government in such data shall be 
governed solely by the provisions of 
optional paragraph (e) hereof—“Limited 
Rights in Proprietary Data;” 

(v) The right to remove, cancel, 
correct, or ignore any marking not 
authorized by the terms of this contract 
on any technical data furnished 
hereunder if, in response to a written 
inquiry by DOE concerning the propriety 
of the markings, the contractor fails to 
respond thereto within 60 days or fails 
to substantiate the propriety of the 
makings. In either case DOE will notify 
the contractor of the action taken. 

(2) The contractor shall have: 

(i) The right to withhold its 
proprietary data in accordance with the 
provisions of this clause; and 

(ii) The right to use for its private 
purposes, subject to patent, security or 
other provisions of this contract, 
technical data it first produces in the 
performance of data of the private use of 
such data. The contractor agrees that to 
the extent it receives or is given access 
to proprietary data or other technical, 
business or financial data in the form of 
recorded information from DOE or a 
DOE contractor or subcontractor, the 
contractor shall treat such data in 
accordance with any restrictive legend 
contained thereon, unless use is 
specifically authorized by prior written 
approval of the Contracting Officer. 

(3) Nothing contained in this clause 
shall imply a license to the Government 
under any patent or be construed as 
affecting the scope of any licenses or 
other rights otherwise granted to the 
Government under any patent. 

(c) Copyrighted material. 

(1) The contractor shall not, without 
prior written authorization of the Patent 
Counsel, establish a claim to statutory 
copyright in any technical data first 
produced in the performance of this 
contract. To the extent such 
authorization is granted, the 
Government reserves for itself and 
others acting on its behalf, a royalty- 
free, nonexclusive, irrevocable, world- 
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wide license for Governmental purposes 
to publish, distribute, translate, 
duplicate, exhibit, and perform any such 
data copyrighted by the contractor. 

(2) The contractor agrees not to 
include in the technical data delivered 
under the contract any material 
copyrighted by the contractor and not to 
knowingly include any material 
copyrighted by others without first 
granting or obtaining at no-cost a license 
therein for the benefit of the 
Government of the same scope as set 
forth in paragraph (c)(1) above. If the 
contractor believes that such 
copyrighted material for which the 
license cannot be obtained must be 
included in the technical data to be 
delivered, rather than merely 
incorporated therein by reference, the 
contractor shall obtain the written 
authorization of the Contracting Officer 
to include such material in the technical 
data prior to its delivery. 

(d) Subcontracting. 

(1) Unless otherwise directed by the 
Contracting Officer, the contractor 
agrees to use in subcontracts having as 
a purpose the conduct of research, 
development, and demonstration work 
or in subcontracts for supplies, the 
contract clause provisions in 48 CFR 
952.227-75 in accordance with the policy 
and procedures of 48 CFR 27.402-1, 
27.402-2 and 27.402-3 

(2) It is the responsibility of the 
contractor to obtain from its 
subcontractors technical data and rights 
therein, on behalf of the Government, 
necessary to fulfill the contractor's 
obligations to the Government with 
respect to such data. In the event of 
refusal by a subcontractor to accept a 
clause affording the Government such 
rights, the contractor shall: 

(i) Promptly submit written notice to 
the Contracting Officer setting forth 
reasons for the subcontractor's refusal 
and other pertinent information which 
may expedite disposition of the matter; 
and 

(ii) Not proceed with the subcontract 
without the written authorization of the 
Contracting Officer. 


952.227.79 Limited Rights in Proprietary 
Data. 

Except as may be otherwise specified 
in this contract as technical data which 
are not subject to this paragraph, the 
contractor agrees to and does hereby 
grant to the Government and 
irrevocable, nonexclusive paid-up 
license and right to use by or for the 
Government, any proprietary data of the 
contractor specifically used in the 
performance of this contract; provided, 
however, that to the extent that any 





Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 43899 


proprietary data when furnished or 
delivered is specifically identified by the 
contractor at the time of initial delivery 
to the Government or a representative of 
the Government, such data shall not be 
used within or outside. the Government, 
except as provided in the “Limited 
Rights Legend” set forth below. All such 
proprietary data shall be marked with 
the following “Limited Rights Legend”: 
Limited Rights Legend 

This Technical data contains “proprietary 

data,” furnished under contract No. 

with the U.S. Department of 
Energy (and purchase order No. 
if applicable) which may be duplicated and 
used by the Government with the express 
limitations that the “proprietary data” may 
not be disclosed outside of the Government 
or be used for purposes of manufacture 
without prior permission of the following 
purposes: 

{a) This “proprietary data” may be 
disclosed for evaluation purposes under the 
restriction that the “proprietary data” be 
retained in confidence and not be further 
disclosed; 

(b) This “proprietary data” may be 
disclosed to other contractors participating in 
the Government's program of which this 
contract is a part for information or use in 
connection with the work performed under 
their contracts and under the restriction that 
the “proprietary data” be retained in 
confidence and not be further disclosed; or 

(c) This “proprietary data” may be used by 
the Government or others on its behalf for 
emergency repair or overhaul work under the 
restriction that the “proprietary data™ be 
retained in confidence and not be further 
disclosed. 

This legend shall be marked on any 
reproduction of this data in whole or in part. 


952.232 Clauses Related to Contract 
Financing. 


952.232-1 Payments. 


As prescribed in 932.7107-2, replace 
the word “upon” with “after” in the 
clause at FAR 52.232-1. 


952.232-2 Payments Under Fixed Price 
Research and Development Contracts. 


As prescribed in 932.7107-2, replace 
the two (2) words “upon” with the 
words “after” in the clause at FAR 
52.232—2. 


952.232-4 Payments Under Personal 
Service Contracts. 


As prescribed in 932.7107-2 replace 
the word “upon” with “after” in the 
clause at FAR 52.232-3. 


952.232-3 Payments Under 
Transportation Contracts and 
Transportation-Related Services Contracts. 


As prescribed in 932.7107-2, replace 
the word “upon” with “after” in the 
slause at FAR 52.232-4. 


952.232-5 Payments Under Fixed-Price 
Construction Contracts. 


As prescribed in 932.7107-2 modify 
paragraph (e) of the clause cited at FAR 
52.232-5 by replacing the words “upon 
request” with “after receipt of a proper 
invoice™. 

952.232-6 Payments Under 
Communication Service Contracts with 
Common Carriers. 

As prescribed in 932.7107-2, replace 
the word “upon” with “after” in the 
clause at FAR 52.232-6. 


952.232-7 Payments Under Time-and- 
Materials and Labor-Hour Contracts. 

As prescribed im 932.7107-2, modify 
the introductory sentence and paragraph 
(e) of the clause cited at FAR 52.232-7 
by replacing the three (3) words “upon™ 
with the words “after”. 


952.232-8 Discounts For Prompt Payment. 

As prescribed in 932.7107-2, modify 
the clause cited at FAR 52.232-8 to 
substitute the word “proper” for the 
word “correct” in the seventh line and 
delete the last sentence and add the 
following sentence—“for the purpose of 
computing the discount earned, payment 
shall be considered to have been made 
on the date the Government check was 
dated or an electronic funds transfer 
payment was made.” 


952.232-10 Payments Under Fixed Price 
Architect-Engineer Contracts. 

As prescribed in 932.7107-2, modify 
paragraphs (b) and (c} of the clause 
cited at FAR 52.232-10 to replace the 
words “upon” with “after”. 

952.232-70 Payment Due Dates, invoice 
Requirements and Penalties. 

As prescribed in 932.7107(a), insert the 
following clause in solicitations and 
contracts containing the clause at FAR 
52.232—1, Payments, FAR 52.232-2, 
Payments under Fixed-Price Research 
and Development Contracts, or FAR 
52.232-4, Payments under 
Transportation Contracts and 
Transportation-Related Services 
Contracts, all as modified by 932.111{a); 


Payment Due Dates, Invoice Requirements 
and Penalties 

(a) Notwithstanding the payment 
provisions stated elsewhere in this contract, 
payment due dates, invoice requirements and 
penalties for overdue payments, if any, shall 
be determined under this contract as 
provided herein. 

(b) Payments for complete delivered 
supplies, services or work accepted under 
this contract shall be due on the 

® calendar day after the later of: 


® Contracting Officer to insert appropriate number 
of days. 


(1) the date of actual receipt of a proper 
invoice by the Government office designated 
in this contract for invoice receipt; or 

(2) The date the supplies, services or work 
were accepted by the Government. 

(c) For purposes of determining payment 
due dates and for no other purpose, the 
Government agrees to inspect and determine 
the acceptability of items delivered under the 
terms of this contract within ———————’ 
calendar days after the date of receipt or 
completion of work. If actual acceptance 
occurs later, constructive ecceptence 1 will be 
deemed to occur on the ———————” 
calendar day after receipt or completion of 
work. 

(d) If a delivered item or completed work is 
rejected for failure to conform to the 
technical requirements of the contract, or for 
damage in transit or otherwise, the provisions 
of paragraph (c) will apply to the replacement 
item(s) delivered or be reapplied upon 
Contractor correction of the defect(s). 

(e} Progress payments, if provided, shall be 
due on the ———————* calendar day after 
the date of receipt of each progress payment 
request by the Government office designated 
for inveice receipt. 

(f} Proper invoices shall be submitted in an 
original and —--———* copies to the 
Government office designated in this 
contract, and shall include the Contractor's 
name and invoice date; contract or order 
number; payment terms; other documentation 
of information as required by the contract; 
name (where practicable), title, phone 
number, office name and complete mailing 
address of the responsible official to whom 
payment may be made. Proper invoices for 
completed — services or work shall 
alse include the description, price and 
quantity of item(s} actually delivered or 
services rendered; and, if applicable, shipping 
terms. 

(g) For complete delivered supplies, service 
or work, the Government shall pay an 
interest penalty when the payment check or 
electronic funds transfer is dated more than 
fifteen (15) calendar days after the payment 
due date as established by the provisions 
herein provided such delays are not DOE 
future to provide proper payee designations 
in accordance with the requirements stated 
elsewhere in this contract; or a discount is 
taken after expiration of the discount period 
and the underpayment is not corrected within 
fifteem (15) calendar days of the expired 
period. - 

(h) Interest penalties due under the 
provisions of this clause shall be calculated 
in accordance with the provisions of the 
Prompt Payment Act (31 U.S.C. 3901 et seq.); 
based on the interest rate{s) established by 
the Secretary of the Treasury under section 
12 of the Contract Disputes Act of 1978 (41 
U.S.C. 611). Claims for failure to pay interest 
penalties may be filed under Section 6 of the 
Contract Disputes Act of 1978 (41 U.S.C. 601). 
Interest penalties under this clause shall not 


? Contracting Officer to insert a number of 
calendar days which constitutes the estimated 
number of days necessary for inspection, 
acceptance, and other necessary actions. 

® Contracting Officer to insert required number of 
copies. 





accrue for more than one year or after the 
timely filing of a claim for such penalties 
under the Contract Disputes Act. 

(i) Claims concerning disputes, and any 
interest which may be payable with respect 
to the period while such dispute is being 
resolved, shall be subject to the provisions 
specified in the disputes clause of this 
contract. 

(j) Interest penalties shall not apply when 
the contractor is notified that an invoice is 
defective or improper provided the 
Contractor is notified within fifteen (15) 
calendar days after actual invoice receipt or 
acceptance of delivery contract item, 
whichever is later, that payment is delayed 
because of a disagreement between the 
Government and the Contractor concerning 
contract compliance or amounts invoiced; or 
the penalty amounts to less than one dollar; 
nor are they required when payments are 
made for progress payment purposes, 
payment are made in advance, or for a period 
when amounts are withheld temporarily in 
accordance with the contract. In the event the 
Government fails to provide notification of a 
defective invoice within fifteen (15th) 
calendar days, the due date for the corrected 
invoice will be the normal payment due date 
less the difference between the fifteenth 
(15th) calendar day and the day notification 
was made. 


(End of Clause) 


Alternate 1 For solicitations and awards 
containing the clause at FAR 52.232-3, 
Payments under Personal Services Contracts, 
or FAR 52.232-7, Payments under Time-and- 
Materials and Labor-Hours Contracts, as 
modified by 932.111(a) and 932.111(b), 
respectively, insert the basic clause and add 
the following paragraph (k); 

“(k) In the event of an overdue payment, 
interest penalties shall not be applied to 
payment of cost-reimbursement amounts, if 
any, claimed pursuant to the reimbursable 
cost provisions of this contract.” 

Alternate I] For solicitations and awards 
containing the clause at FAR 52.232-5, 
Payments under Fixed-Price Construction 
Contracts, or FAR 52.232-10, Payments under 
Fixed-Price Architect-Engineer Contracts, as 
modified by 932.111(a)} and 932.111(d)(1), 
respectively, insert the basic clause revised 
as follows: 

(1) Replace paragraph (b) with 

“(b) Payments for complete delivered 
property, services or work accepted under 
this contract shall be due cn the , 

® calendar day after the later of 
the date the property, services or work were 
accepted by the Government; the date of 
actual receipt of a proper invoice by the 
Government office designated in this contract 
for invoice receipt; or the date the 
Contractor's release of claims is received by 
the Contracting Officer.” 

(2) For a construction contract, add the 
following to revised paragraph (b): 

“Payment for reimbursement of premiums 
paid by the contractor for performance and 
payment bonds shall be due ————__—* 
calendar days after the date of actual receipt 
of a proper invoice in the Government 
designated office or the date satisfactory 
evidence of full payment to the surety is 


received by the Contracting Officer, 
whichever is later.” 

Alternate Ill For solicitations and awards 
containing the clause at FAR 52.232-6, 
Payments under Communication Service 
Contracts with Common Carriers, as 
modified by 932.111 (a), insert the basic 
clause revised essentially as follows: 

(1) Replace paragraph (b) with: 

“(b) Payments under this contract shall be 
due on the © calendar day after 
the date of actual receipt of a proper invoice 
by the Government office designated in this 
contract for invoice receipt.”; 

(2) Delete paragraphs (c) through (e) and (g) 
through (j); 

(3) Redesignate paragraph (f} as paragraph 
(c); and 

(4) Add the following as paragraph (d): 

“(d) Overdue payments, if any, are subject 
to late payment charges established by tariffs 
or the applicable State Regulatory 
Commission(s).” 

Alternate IV If a contract is for meat or 
meat food products or perishable agriculture 
commodities, insert the basic clause in Fixed- 
price solicitations and awards, revised as 
follows: 

(1) In paragraph (a) of the clause, as 
applicable, add an introductory statement 
that the special payment provisions of the 
Packers and Stockyard Act of 1921 (7 U.S.C. 
182(3)}) or the Perishable Agriculture 
Commodities Act of 1930 (7 U.S.C. 499a(4)) 
apply. 

(2) Replace paragraph (b) with: 

“(b) Payments under this contract will be 
due on the (Contracting Officer to insert 7th 
or 10th, as appropriate) calendar day after 
the date of delivery.” 

(3) Replace paragraph (c) with: 

“(c) A proper invoice covering the supplies 
delivered is required to be submitted with the 
shipment. Delivery will be deemed to be 
made on the later of the actual date of 
delivery, or the date a proper invoice is 
received at the contract specified delivery 
point.” 

(4) Delete paragraphs (d) and (e). 

(5) In paragraphs (g) and (j), establish a 
grace period and notification period of “three 
(3)” calendar days for meat and meat food 
products or “five (5)" calendar days for 
perishable agriculture commodities. 

(6) Redesignate each paragraph in 
alphabetical order, as required. 


952.232-71 Payment Due Dates and 
invoice Requirements. 

As prescribed in 932.232-7107(b) 
insert the following clause in all cost- 
reimbursement contract solicitations 
and awards containing the clause at 
FAR 52.216-7, Allowable Cost and 
Payment, or FAR 52.216-13 Allowable 
Cost and Payment-Facilities: 


Payment Due Dates and Invoice 
Requirements 

(a) Payments pursuant to the provisions of 
the allowable cost and payment clause of this 
contract shall be due ® calendar 


® Contracting Officer to insert appropriate number 
of days. 
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days after the date of actual receipt of a 
proper invoice or public voucher by the 
Government office designated in this contract 
for invoice receipt, provided the amounts 
claimed are reimbursable in accordance with 
other terms and conditions of the contract. 

(b} Final payment of any balance of 
allowable costs and that part of the fee, if 
any, not previously paid as included in the 
completion invoice or voucher submitted by 
the contractor pursuant to the allowable cost 
and payment provision of this contract shall 
be due ® calendar days after the 
later of the date that invoice or voucher is 
approved for payment by the Contracting 
Officer, or the date all the terms of this 
contract are complied with by the Contractor. 

(c) When discounts for early payments are 
offered by the contractor, the discount period 
will be calculated from the date a proper 
invoice was actually received by the 
Government office designated for invoice 
receipt or the date the work was performed, 
whichever is the later. 

(d) Notwithstanding any other directions 
pursuant to the allowable cost and payment 
clause of this contract, proper invoices or 
public vouchers shall be submitted in an 
original and 10 copies to the 
Government office designated in this contract 
and shall include the Contractor's name and 
invoice date; contract number; cost amounts 
by elements of cost and fee amounts, if any, 
claimed currently; cumulative amounts of 
costs by element of cost and fee amounts 
claimed from inception of the contract 
through the current period; total estimated 
contract cost amount, fee amount, total 
contract amount and fee amount not subject 
to contract specified withholding, as 
appropriate; payment terms; other 
substantiating documentation or information 
required by the contract; and name (where 
practicable), title, phone number and 
complete mailing address of responsible 
official to whom payment may be made. 


(End of Clause) 


952.232-72 Fixed-Price Purchase Order 
Payment Provisions. 


As prescribed in 932.7107(c), 
incorporate the following payment 
provisions in fixed price purchase 
orders and, if more than one (1) calendar 
day is required, specify the appropriate 
number of calendar days established for 
Government inspection/ acceptance of 
deliverables: 

PAYMENT DUE DATES—Unless 
otherwise provided herein, payments for 
accepted supplies or services shall be due 
thirty (30) calendar days after the later of the 
date of actual receipt of a proper invoice by 
the Government official designated herein for 
the receipt invoices or the date the delivered 
items are accepted by the Government. For 
purposes of determining payment due dates 
and for no other purpose, constructive 
acceptance shall be deemed to occur on the 
date of receipt at the specified delivery point. 
If upon inspection a delivered item is found 


10 Contracting Officer to insert the number of 
copies required. 
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defective, the provisions of this paragraph 
will apply to the replacement item(s) or will 
be reapplied upon correction of the defect. 

DISCOUNTS—In connection with any 
discount offered for early payment, time will 
be computed from date of delivery of the 
supplies to carrier vyhen delivery and 
acceptance are at point of origin, or from date 
of delivery at destination or port of 
embarkation when delivery and acceptance 
are at either of these points, or from the date 
a proper invoice is received in the office 
specified by the Government if the latter date 
is later than the date of delivery. 

VENDOR'S BILLING INSTRUCTIONS— 
Proper invoices shall include the vendor's 
name and invoice date; order number; 
description, price and quantity of item(s) 
actually delivered or services rendered; 
shipping and payment terms; and name 
(where practicable), title, phone number, 
office name and complete mailing address of 
responsible official to whom payment is to be 
made. 

Bill of lading number and weight of 
shipping will be shown for shipments made 
on Government bills of lading. Prepaid 
shipping costs will be indicated as a separate 
item on the invoice. Where shipping costs 
exceed $10.00 (except for parcel post) the 
billing must be supported by a bill of lading 
or receipt. 

INTEREST ON OVERDUE PAYMENTS— 
Interest penalties determined in accordance 
with provisions of the Prompt Payment Act 
(31 U.S.C. 3901 et seq.) and Office of 
Management and Budget Circular A-125 shall 
be paid by the Government when the 
payment check is dated more than fifteen (15) 
calendar days after the payment due date as 
established by the provisions herein, or a 
discount is taken after the expiration of a 
discount period and the underpayment is not 
corrected within fifteen (15) calendar days of 
the expired discount period. 


952.232-73 Payment Methods. 


As prescribed in 932.7107(d), insert the 
following provisions in all contract 
solicitation and awards: 


Payment Methods 


(a) Payments due for amounts properly 
invoiced in accordance with the terms and 
conditions specified elsewhere in the contract 
shall be made either by Treasury check(s) 
payable to the contractor or designee or by 
electronic funds transfer(s) to a financial 
institution designated by the contractor for 
that purpose. The method of payment shall be 
determined by the Government at the time of 
payment in accordance with applicable 
Treasury Department requirements. 

(b) After award but no later than fourteen 
(14) days before an invoice or bill is 
submitted for payment, the contractor shall 
designate a financial institution for the 
receipt of electronic funds transfer payments 
hereunder; and provide the appropriate 
Government representative (Contracting 
Officer or finance official as determined by 
the Government) with the name of the 
designated financial institution, financial 
institution’s or correspondent financial 
institution's 9-digit America Bankers 
Association identifying number, telegraphic 


abbreviation of such financial institution, and 
account number at the designated financial 
institution to be credited with funds. 

(c) In the event the contractor during the 
performance of this contract elects to 
designate a different financial institution for 
the receipt of any payment made using 
electronic funds transfer procedures, 
notification of such change and the 
information as specified in paragraph (b) 
above must be received by the appropriate 
Government representative thirty (30) days 
prior to the date such change is to become 
effective. 

(d) Contractor failure to properly designate 
a financial institution or to provide 
appropriate payee bank account information 
may delay payments of amounts otherwise 
properly due. 


952.236 Clauses Related to A-E Contracts. 


952.236-70 Administrative Terms for A-E 
Contracts. 


The following additional terms shall 
be included in Standard Form 252, Item 
6: 

(a) Description of project. 

Note: As full a description as is feasible 
should be inserted. If the architect-engineer 
services are to be furnished for a contruction 
project, describe the facilities involved, 
including any auxiliary facilities that may be 
required. 

(b) Statement of architect-engineer 
services. The contractor shall, within the time 
specified in the contract, or if not specified 
therein, in the shortest reasonable time, 
furnish for the construction project the 
architect-engineer services described below, 
subject to such further detailed requirements 
as may be appended to this contract by 
agreement of the parties. 


Note A: This form of contract provides for 
completion of the architect-engineer services 
“within the shortest reasonable time.” The 
form may be modified to provide for 
completion of separable parts of the work at 
different times. 

Note B: When title I, I, or Il services are 
to be furnished, the following language may 
be used to describe such services. 
Modifications in the text of the language may 
be made to omit inappropriate items or, 
where necessary, to meet particular 
circumstances. 


Title I—Preliminary Services 


(1) Conduct or arrange for, by subcontract 
or otherwise as approved by the Contracting 
Officer, and supervise all necesary 
topographical and other field surveys, the 
preparation of maps, and necessary test 
boring and other surface investigations. 

(2) Consult and collaborate with DOE to 
determine the requirements which will 
govern the design of the project and to 
establish architectural and engineering 
criteria for such design. 

(3) Conduct preliminary studies, and 
prepare preliminary sketches, drawings, 
layout plans outline specifications, and 
reports showing features and characteristics 
of the design proposed to meet DOE's 
requirements. If more than three studies, 
including sketches, drawings, plans, outline 


specifications, or documents are required 
because of changes initiated by DOE, an 
equitable adjustment in the lump-sum 
compensation will be made in accordance 
with provisions of the Changes article. 

(4) The drawings, plans, and outline 
specifications and documents shall be 
prepared in such form and furnished in such 
quantity as directed by DOE. 

Note: Specific quantities of the drawings, 
plans, outline specifications, and documents 
should be indicated here or elsewhere in the 
contract. 

(5) Prepared preliminary estimates of cost 
and time schedule for (i) completion of the 
design, working drawings, and specifications, 
and (ii) construction. 

(6) Prepare preliminary estimates of 
material quantities required for construction. 
Title I—Design Services 

(1) Upon approval by DOE of preliminary 
plans and estimates, undertake the design of 
the construction project. 

(2) Undertake restudy and redesign work 
due to minor deviations from the approved 
preliminary work as may be required by 
DOE. 

(3) Prepare and revise, for the approval of 
DOE, and furnish complete sets of contract 
bidding documents, including working 
drawings, details, and specifications for 
construction, in such form and quantity and 
including such provisions as may be required 
by law or the directions of DOE. 

_ Note: Specific quantities of drawings and 
specifications should be indicated here or 
elsewhere in the contract. 


(4) Prepare, or when directed by DOE, 
participate with others in the preparation of a 
detailed estimate of the cost of construction 
based on the approved design and working 
drawings and specifications. 

(5) Assist DOE in securing, analyzing, and 
evaluating construction bids or proposals. 

(6) When requested, consult with and 
advise DOE on any questions which may 
arise in connection with the architect- 
engineer services described in this contract. 


Title I1]—Supervision of Construction 


(1) Furnish and maintain governing lines 
and benchmarks to provide horizontal and 
vertical controls to which construction 
progress may be referred. 

(2) Check approve or required revision of, 
all vendors’ shop drawings to assure 
conformity with the approved design and 
working drawings and specifications. 

(3) Inspect the execution of construction so 
as to assure adherence to approved working 
drawings and specifications. 

(4) Inspect construction workmanship and 
materials, and equipment, and report to DOE 
as to their conformity or nonconformity to the 
approved working drawings and 
specifications. 

(5) Make or procure such field or 
laboratory tests of construction 
workmanship, materials, and equipment, as 
DOE may require or approve. 

(6) Prepare estimates of reasonable 
amounts of increase or decrease in contract 
price and/or contract completion time for 
contract modification, evaluate proposal 





submitted by the constructor for such 
contract adjustment and make 
recommendations to the Contracting Officer 
for use in negotiating. 

(7) Prepare reports and make 
recommendations on status of deliveries or 
materials and equipment as DOE may require 
or approve. 

(8) Prepare monthly and other reports of 
the progress of construction, as may be 
required, and partial, interim, and final 
estimates and reports of quantities and 
values of construction work performed, for 
payment or other purposes. 

(9) Furnish———-set(s) of reproducible “as- 
built” records drawings of the type specified 
by DOE———et(s) of marked-up 
specifications, showing construction as 
actually accomplished. 


952.245 Clauses Related to Government 
Property. 


$52.245-2 Government Property (Fixed 
Price). 

Modify FAR 52.245-2 by adding ‘“‘and 
the DOE Acquisition Regulation Subpart 
945.5,” after the reference to FAR 45.5 in 
the first sentence of paragraph(e)(1) and 
(e)(2) of the clause. 


952.245-4 Government Property (Cost 
Reimbursement, Time and Materials, or 
Labor Hour). 

Modify FAR 52:245—4 by adding “and 
DOE Acquisition Regulation Subpart 
$45.5” after the reference to FAR 45.5 in 
paragraphs (e)(1) and (e)(2) of the 
clause. 


952.247-70 Foreign Travel. 


(a) Foreign travel, when charged 
directly, shail be subject to the prior 
approval of the Contracting Officer for 
each separate trip regardless of whether 
funds for such travel are contained in an 
approved budget. Foreign travel is 
defined as any travel outside of Canada 
and the United States and its territories 
and possessions. 

(b) Request for approval shall be 
submitted at least 45 days prior to the 
planned departure date, be on a Request 
for Approval of Foreign Travel form, 
and when applicable, include a 
notification of proposed Soviet-bloc 
travel. 


952.250 Clauses Related to 
indemnification of Contractors. 


Instruction for use of these 
indemnification clauses may be found at 
950.403. 


$52.250-1 Nuclear Hazards indemnity. 


(a) This article is incorporated into this 
contract pursuant to the authority contained 
in subsection 170(d) of the Atomic Energy Act 
of 1954, as amended (hereinafter called the 
Act.) 

(1) The definitions set out in the Act shall 
apply to this article. 


(2) The term “contract location” mean any 
DOE facility installation, or site at which 
contractual activity under this contract is 
being carried on, and any contractor-owned 
or controlled facility, installation, or site at 
which the contractor is engaged in the 
performance of contractual activity under 
this contract. 

(3) The term “extraordinary nuciear 
occurrence” means an event which DOE has 
determined to be an extraordinary nuclear 
occurrence es defined in the Act. A 
determination of whether or not there has 
been an extraordinary nuclear occurrence 
will be made in accordance with the 
procedures in Subpart E of 10 CFR 840. 

(b) Except as hereafter permitted or 
required in writing by DOE, the contractor 
will not be required to provide or maintain, 
and will not provide or maintain at 
Government expense, any form of financial 
protection to cover public liability. DOE may 
at any time require in writing that the 
contractor provide and maintain financial 
protection of such a type and in such amount 
as DOE shall determine to be appropriate to 
cover public liability, arising out of or in 
connection with the contractual activity, 
provided that the costs of such financial 
protection will be reimbursed to the 
contractor by DOE. 

(c)(1) To the extent that the contractor and 
other persons indemnified are not 
compensated by any financial protection, 
permitted or required by DOE or the Nuclear 
Regulatory Commission (NRC), DOE will 
indemnify the contractor and other persons 
indemnified against (i) claims for public 
liability as described in subparagraph (2) of 
this paragraph (c); and (ii) the reasonable 
costs of investigating and settling claims and 
defending suits for damage for such public 
liability, provided that DOE's liability, 
excluding such reasonable costs, under all 
indemnity agreements entered into by DOE 
under section 170 of the Act, including this 
contract, shall not exceed $500 million in the 
aggregate for each nuclear incident occurring 
within the United States or $100 million in the 
aggregate for each nuclear incident occurring 
outside the United States, irrespective of the 
number of persons indemnified in connection 
with this contract. 

(2) The public liability referred to in 
paragraph (c)(1) of this section is public 
liability which (i) arises out of or in 
connection with the contractual activity; and 
(ii) arises out of or results from: 

(A) A nuclear incident which takes place at 
a contract location; or 

(B) A nuclear incident which takes place at 
any other location and arises out of or in the 
course of the performance of contractual 
activity under this contract by the 
contractor's employees, individual 
consultants, borrowed personnel or other 
persons for the consequence of whose acts or 
omissions the contractor is liable, provided 
that such incident is not covered by any other 
indemnity agreement entered into by DOE or 
the NRC pursuant to section 170 of the Act; or 

(C) A nuclear incident which arises out of 
or in the course of transportation of source, 
special nuclear, or by-product materials to or 
from a contract location, provided such 
incident is not covered by any indemnity 
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agreement entered into by DOE with the 
transporting carrier, or with a carrier's 
organization acting for the benefit of the 
transporting carrier, or with a licensee of 
NRC, pursuant to Section 170 of the Act; or 

(D) A nuclear incident which involves 
items (such as equipment, material, facilities, 
or design or other data) produced or 
delivered under this contract, provided such 
incident is not covered by any other 
indemnity agreement entered into by DOE or 
NRC pursuant to Section 170 of the Act. 

(d) In the event of extraordinary nuclear 
occurrence which: 

(1) Arises out of or results from or occurs in 
the course of the construction, possession, or 
operation of a production or utilization 
facility, or 

(2) Arises out of or results from or occurs in 
the course of transportation of source 
material, by-product material, or special 
nuclear material to or from a production or 
utilization facility, or 

(3) During the course of the contract 
activity, arises out of or results from the 
possession, operation, or use by the 
contractor or a subcontractor of a gevice 
utilizing special nuclear material or by- 
product material. 

DOE and the contractor on behalf of itself 
and other persons indemnified, insofar as 
their interests appear, each agrees to waive: 

(i) Any issue or defense as to the conduct 
of the claimant or fault of persons 
indemnified, including, but not limited to: 

(A) Negligence; 

(B) Contributory negligence; 

(C) Assumption of risk; or 

(D) Unforeseeable intervening causes, 
whether involving the conduct of a third 
person or an act of God. 

As used herein, “conduct of the claimant” 
includes conduct of persons through whom 
the claimant derives its cause of action; 

(ii) Any issue or defense as to charitable or 
governmental immunity; 

(iii) Any issue or defense based on any 
statute of limitations, if suit is instituted 
within 3 years from the date on which the 
claimant first knew, or reasonably could have 
known, of his injury or change and the cause 
thereof, but in no event more than 20 years 
after the date of the nuclear incident. The 
waiver of any such issue or defense shall be 
effective regardless of whether such issue or 
defense may otherwise be deemed 
jurisdictional or relating to an element in the 
cause of action. The waiver shall be 
judicially enforceable in accordance with its 
terms by the claimant against the person 
indemnified. 

(e) The waivers set forth in paragraph {d) 
of this article: 

(1) Shall not preclude a defense based upon 
a failure to take reasonable steps to mitigate 
damages; 

(2) Shall not apply to injury or damage to a 
claimant or to a claimant's property which is 
intentionally sustained by the claimant or 
which results from a nuclear incident 
intentionally and wrongfully caused by the 
claimant; 

(3) Shall not apply to injury to a claimant 
who is employed at the site of and in 
connection with the activity where the 
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extraordinary nuclear occurrence takes place, 
if benefits therefore are either payable or 
required to be provided under any workmen's 
compensation or occupational disease law; 

(4) Shall not apply to any claim for punitive 
or exemplary damages, provided, with 
respect to any claim for wrongful death under 
any State law which provides for damages 
only punitive in nature, this exclusion does 
not apply to the extent that the claimant has 
sustained actual damages, measured by the 
pecuniary injuries resulting from such death 
but not to exceed the maximum amount 
otherwise recoverable under such law; 

(5) Shall not apply to any claim resulting 
from a nuclear incident occurring outside the 
United States; 

(6) Shall be effective only with respect to 
those obligations set forth in this agreement 
and in insurance policies, contracts, or other 
proof of financial protection; and 

(7) Shall not apply to, or prejudice the 
prosecution or defense of, any claim or 
portion of claim which is not within the 
protection afforded under (i) the limit of 
liability provisions under subsection 170e of 
the Atomic Energy Act of 1954, as amended, 
and (ii) the terms of this agreement and the 
terms of insurance policies, contracts, or 
other proof of financial protection. 

(f) The contractor shall give immediate 
written notice to DOE of any known action or 
claim filed or made against the contractor or 
other person indemnified for public liability 
as defined in paragraph (2) of section (c). 
Except as otherwise directed by DOE, the 
contractor shall furnish promptly to DOE, 
copies of all pertinent papers received by the 
contractor or filed with respect to such 
actions or claims. When DOE shall determine 
that the Government will probably be 
required to make indemnity payments under 
the provisions of section (c) above, DOE shall 
have the right to, and shall collaborate with, 
the contractor and any other person 
indemnified in the settlement or defense of 
any action or claim and shall have the right 
(1) to require the prior approval of DOE for 
the payment of any claim that DOE may be 
required to indemnify hereunder, and (2) to 
appear through the Attorney General on 
behalf of the contractor or other person 
indemnified in any action brought upon any 
claim that DOE may be required to indemnify 
hereunder, take charge of such action, and 
settle or defend any such action. If the 
settlement or defense of any such action or 
claim is undertaken by DOE, the contractor 
or other person indemnified shall furnish all 
reasonable assistance in effecting a 
settlement or asserting a defense. 

(g) The indemnity provided by this article 
shall not apply to public liability arising out 
of, or in connection with, any activity that is 
performed at a licensed facility, and that is 
covered by a Nuclear Regulatory Commission 
indemnity agreement authorized by Section 
170 of the Act. 

(h) The obligations of DOE under this 
article shall not be effected by any failure on 
the part of the contractor to fulfill its 
obligations under this contract and shall be 
unaffected by the death, disability, or 
termination of existence of the contractor, or 
by the completion, termination or expiration 
of this contract. 


(i) The parties to this contract enter into 
this article upon the condition that this article 
may be amended at any time by the mutual 
written agreement of DOE and the contractor, 
and that such amendment may, by ‘ts express 
terms, provided that it will apply to any 
nuclear incidents which occur thereafter. 

(j) The provisions of this article shall not be 
limited in any way by, and shall be 
interpreted without reference to, any other 
article of this contract, including Article 
———_———,, Disputes, provided, however, 
that the following provisions of this contract: 
Article —-_———,, Covenant Against 
Contingent Fees; Article ——__—_—_, 
Officials Not to Benefit; Article —-——_—_—_-, 
Examination of Records; and any provisions 
later added to this contract which under 
applicable Federal law, including statutes, 
executive orders and regulations, are 
required to be included in agreements of the 
type contained in this article, shall apply to 
this article. 

(k) The following section will be included 
in those contracts containing indemnity 
agreements executed under the general 
contract authority of DOE. 

To the extent that the Contractor is 
compensated by any financial protection or is 
indemnified pursuant to this article, or is 
effectively relieved of public liability by an 
order or orders limiting same, pursuant to 
section 170e of the Atomic Energy Act of 
1954, as amended, the provisons of Article 
——_————, (General Authority Indemnity) 
shall not apply). 


952.250-2 Nuclear Hazards indemnity— 
Product Liability. 

(a) This article is incorporated into this 
contract pursuant to the authority contained 
in section 170d of the Atomic Energy Act of 
1954, as amended (hereinafter called the Act). 

(1) The definitions set out in the Act shall 
apply to this article. 

(2) The term “product delivered under the 
contract” means any material, equipment, 
device, drawing, specification, or technical 
data made, prepared, or acquired by the 
contractor in the course of performance of the 
contract and delivered to DOE or to any other 
persons as directed or approved by DOE. 

(b) Except as hereinafter permitted or 
required in writing by DOE, the contractor 
will not be required to provide or maintain, 
and will not provide or maintain at 
Government expense, any form of financial 
protection to cover public liability. DOE may 
at any time require in writing that the 
contractor provide and maintain financial 
protection of such a type and in such amount 
as DOE shall determine to be appropriate to 
cover public liability against which the 
contractor is indemnified hereunder, 
provided that the costs of such financial 
protection will be reimbursed to the 
contractor by DOE. 

(c)(1) To the extent that the contractor and 
other persons indemnified are not 
compensated by any financial protection 
permitted or required by DOE or NRC, DOE 
will indemnify the contractor, and other 
persons indemnified, against (i) claims for 
public liability as described in subparagraph 
(2) of this paragraph (c); and (ii) the 
reasonable costs of investigating and settling 


claims, and defending suits for damages for 
such public liability, provided that DOE’s 
liability, excluding such reasonable costs, 
under all indemnity agreements entered into 
by DOE under section 170 of the Act, 
including this contract, shall not exceed $500 
million in the aggregate for each nuclear 
incident occurring within the United States or 
$100 million in the aggregate for each nuclear 
incident occurring outside the United States, 
irrespective of the number of persons 
indemnified in connection with this contract. 

(2) The public liability referred to in 
subparagraph (1) of this section is public 
liability which (i) arises out of, or in 
connection with, the contractural activity; 
and (ii) arises out of, or results from, a 
product delivered under the contract, but 
does not include liability for a nuclear 
incident which is covered by any other 
indemnity agreement entered into by DOE or 
NRC pursuant to Section 170 of the Act. 

({d) The contractor shall give immediate 
written notice to DOE of any known action or 
claim filed or made against the contractor or 
other person indemnified for public liability 
as defined in paragraph (2) of section (c). 
Except as otherwise di by DOE, the 
contractor shall furnish promptly to DOE 
copies of all pertinent papers received by the 
contractor or filed with respect to such 
actions of claims. When DOE shall determine 
that the Government will probably be 
required to make indemnity payments under 
the provisions or section (c) above; DOE shall 
have the right to, and shall collaborate with, 
the contractor and any other person 
indemnified in the settlement or defense of 
any action or claim and shall have the right, 
(1) to require the prior approval of DOE for 
payment of any claim that DOE may be 
required to indemnify hereunder, and (2) to 
appear through the Attorney General on 
behalf of the contactor or other person 
indemnified in any action brought upon any 
claim that DOE may be required to indemnify 
hereunder, take charge of such action, and 
settle or defend any such action. If the 
settlement or defense of any such action or 
claim is undertaken by DOE, the contractor 
or other person indemnified shall furnish all 
reasonable assistance in effecting a 
settlement or asserting a defense. 

(e) The obligations of DOE under this 
article shall not be affected by any failure on 
the part of the contractor to fulfill its 
obligation under this contract, and shall be 
unaffected by the death, disability, or 
termination of existence of the contractor or 
by the completion, termination, or expiration 
of this contract. 

(f} The parties to this contract enter into 
this article upon the condition that this article 
may be amended at any time by the mutual 
written agreement of DOE and the contractor 
and that such amendment may, by its express 
terms, provide that it will apply to any 
nuclear incidents which occur thereafter. 

(g) The provisions of this article shall not 
be limited in any way by, and shall be 
interpreted without reference to, any other 
article of this contract, including Article 
——_———,, Disputes, provided, however, 
that the following provisions of this contract: 
Article , Covenant Against 





Contingent Fees; Article ——————_, 
Officials Not to Benefit; Article ——————_, 
Assignment; and Article ———————_, 
Examination of Records; and any provisions 
later added to this contract which, under 
applicable Federal law, including statutes, 
executive orders, and regulations, are 
required to be included in agreements of this 
type contained in this article, shall apply to 
this article. 

(h) The following section will be included 
in those contracts containing indemnity 
agreements executed under the general 
contract authority of DOE. 

To the extent that the contractor is 
compensated by any financial protection, or 
is indemnified pursuant to this article, or is 
effectively relieved of public liability by an 
order or orders limiting same pursuant to 
section 170e of the Atomic Energy Act of 
1954, as amended, the provisions of Article 
——————— (General Authority Indemnity) 
shall not apply. 


952.250-3 indemnity Assurance to 
Architect-Engineer or Supplier Prior to 
Operation of a Production or Utilization 
Facility. 

(a)(1) The definitions set out in the Atomic 
Energy Act of 1954, as amended (hereinafter 
called the Act), shall apply to those article. 

(2) The services or supplies furnished under 
this agreement are intended to be used in 
connection with the construction and/or 
operation of a production or utilization 
facility. 

(3) DOE will use its best efforts to include 
in any contract for the operation of such 
facility, an agreement based on the then 
current approved form of indemnity 
agreement under section 170d of the Atomic 
Energy Act of 1954, as amended, whereby 
DOE will indemnify all persons indemnified, 
including the contractor, against public 
liability for nuclear incidents arising out of or 
in connection with contractual activities 
under the contract for the operation of said 
facility in accordance with the authority 
provided in subsection 170d of the Act. 

{4)(i) DOE will enter into an indemnity 
agreement in accordance with the authority 
provided in subsection 170d of the Act with 
the contractor, without further consideration 
from the contractor, at any time when all of 
the following circumstances are present: 

(A) The services or supplies furnished 
under this contract are being used in 
connection with any activity or situation 
which involves a risk or subtantial nuclear 
incident; and 

(B) There is not in effect an indemity 
agreement as described in subparagraph (3) 
of this clause; and 

(C) DOE's authority to enter into 
agreements of indemnification under section 
170(d) of the Act has not expired or been so 
amended as to deprive DOE of authority to 
enter into such an agreement. 

(b) In that agreement DOE will indemnify 
the contractor and other persons indemnified 
against public liability arising out of, or in 
connection with, the contractual acitvity of 
this contract. 


(c) Such agreement will be based on the 
then curent approved form of section 170d 
indemnity agreement used in contracts 
between DOE and its contractors, and shall 
further include an obligation to indemnify the 
contractor, and persons indemnified for such 
public liability arising out of, or resulting 
from, nuclear incidents occurring between the 
time when the services or supplies furnished 
under this contract are used in connection 
with any activity or situation which involves 
risk of a substantial nuclear incident and the 
time when such agreement is executed. 

(d) The idemnity provided by DOE under 
all indemnity agreements entered into by 
DOE under section 170 of the Act, including 
this agreement, shall not exceed $500 million 
in the agregate for each nuclear incident, 
without regard to the number of persons 
indemnified, excluding the reasonable costs 
of investigating and settling claims and 
defending suits for damages, provided, 
however, that with respect to incidents 
occurring outside the United States, such 
aggregate indemnity shall not exceed $100 
million, including such reasonable costs. 


952.272 Clauses Related to Foreign 
Ownership, Control, or influence Over 
Contractor 


952.272-1 Foreign Ownership, Control, or 
Influence Over Contractor 
(Representation). 

As prescribed in 972.105(a), insert the 
following provision in all solicitations 
for contracts subject to the provisions of 
972. 


Foreign Ownership, Control, or Influence 
Over Contractor 


(a) For purposes of this provision, a foreign 
interest is defined as any of the following: 

(1) A foreign government or foreign 
government agency; 

(2) Any form of business enterprise 
organized under the laws of any country 
other than the United States or its 
possessions; 

(3) Any form of business enterprise 
organized or incorporated under the laws of 
the U.S., or a State or other jurisdiction 
within the U.S., which is owned, controlled, 
or influenced by a foreign government, 
agency, firm, corporation, or person, or: 

(4) Any natural person who is not a U.S. 
citizen. 

(b) Foreign ownership, control, or influence 
(FOCI) will be considered to exist when the 
degree of ownership, control, or influence 
over a contractor be a foreign interest is such 
that a reasonable basis exists for concluding 
that compromise of classified information, 
special nuclear material as defined in-10 CFR 
Part 710, or unclassified sensitive information 
covered by section 148 of the Atomic Energy 
Act may result. 

(c) The offeror/bidder shall answer the 
following questions. Answer each question in 
either the “yes” or “no” column. If the answer 
is yes, furnish in full the complete 
information requested in parentheses on a 
separate sheet of paper. 
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7. does your organization derive any income 
from ist countries or income in 
excess of 10% of gross income from non- 


age as related to total income and 

type of services or products in gener- 

al terms. if income is from a number 

of foreign countries, identify countries. 

include also percentage by country.).... 

8. Is 5% or more of any class of your organiza- 
tion's securities held in “nominee shares,” in 
“street names”, or in some other method 
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i 


af 
a38 


g 


asé 





Certification 


The offeror/bidder certifies that the entries 
made above are true, complete, and correct to 
the best of my knowledge and belief and are 
made in good faith. 


Date Certified 
By— 


Contractor 


ee —E 


Title 
Address 


Signature and Date 


(d) Prior to award of a contract under this 
solicitation, the Contracting Officer must 
determine that award of the contract to the 
offeror/bidder will not have a significant 
adverse effect on the national security or on 
the public health and safety as a result of its 
access to-information or special nuclear 
material in the performance of the contract. 
In making the determination the Contracting 
Officer may consider a voting trust or other 
arrangements proposed by the offeror/bidder 
to mitigate or avoid foreign influences. The 
Contracting Officer may require the offeror to 
submit such additional information as 
deemed pertinent to this determination and 
shali require the offeror to obtain answers to 
the questions in paragraph (c) above from 
any proposed subcontractors. 


(e) Information submitted by the offeror/ 
bidder in response to the questions in (c) 
above is to be used solely for purposes of 
evaluating foreign ownership, control, or 
influence and shall be treated by DOE, to the 
extent permitted by law, as business or 
financial information sumitted in confidence. 


952.272-2 Foreign Ownership, Control, or 
Influence Over Contractor. 

As prescribed in 972.105(b), insert the 
following contract clause in new 
contracts and contract modifications to 
existing contracts subject to 972. 


Foreign Ownership, Control, or Influence 
Over Contractor 

(a) For purposes of this clause, a foreign 
interest is defined as any of the following: 

(1) A foreign government or foreign 
government agency: 

(2) Any form of business enterprise 
organized under the laws of any country 
other than the United States or its 
possessions; 

(3) Any form of business enterprise 
organized or incorporated under the laws of 
the U.S., or a State or other jurisdiction 
within the U.S., which is owned, controlled, 
or influenced by a foreign government, 
agency, firm, corporation or person; 

(4) Any nautural person who is not a U.S. 
citizen. 

(b) Foreign ownership, control, or influence 
(FOCI) will be considered to exist when the 
degree of ownership, control, or influence 
over a contractor by a foreign interest is such 
that a reasonalble basis exists for concluding 
that compromise of classified information, 
special nuclear material as defined in 10 CFR 
Part 710, or unclassified sensitive information 
covered by section 148 of the Atomic Energy 
Act may result. 

(c) For purposes of this clause, 
subcontractor means any subcontractor at 
any tier and the term Contracting Officer 
shall mean DOE Contracting Officer. When 
this clause is included in a subcontract, the 
term contractor shall mean subcontractor. 

(d} The contractor shall immediately 
provide the Contracting Officer written notice 
of any facts which are indicative of 
significant changes in the extent and nature 
of foreign ownership, control, or influence 
upon the contractor. Further, notice of 
changes in ownership or control which are 
required to be reported to the Securities and 
Exchange Commission, the Federal Trade 
Commission, or the Department of Justice 
shall also be furnished concurrently to the 
Contracting Officer. 

(e) In those cases where a contractor has 
changes involving foreign ownership, control, 
or influence the Contracting Officer must 
determine that the changes will not havea 
significant adverse effect on the public health 
and safety or the national security. In making 
this determination, the Contracting Officer 
may consider proposals made by the 
contractor to avoid or mitigate foreign 
influences. i 

(f) If the Contracting Officer at any time 
determines that the contractor is, or is 
potentially, subject to foreign ownership, 
control, or influence, the contractor shall 
comply with such instructions as the 


Contracting Officer shall provide in writing to 
safeguard any special nuclear material, 
classified information, and unclassified 
sensitive information. 

(g) The contractor agrees to insert terms 
that conform substantially to the language of 
this clause including this paragraph (g) in all 
subcontracts under this contract that are 
expected to require access to special nuclear 
material; classified information; or 
unclassified information covered by section 
148 of the Atomic Energy Act. Addifionally, 
the contractor shall require such 
subcontractors to submit the information 
required in 48 CFR 952.272-2 prior to award 
of a subcontract. Information to be provided 
by subcontractor pursuant to this clause may 
be submitted directly to the Contracting 
Officer. 

(h) Information submitted by the contractor 
or any affected subcontractor as required 
pursuant to this clause shall be treated by 
DOE to the extend permitted by law, as 
business or financial information submitted 
in confidence to be used solely for purposes 
of evaluating foreign ownership, control, or 
influence. 

(i) The requirements of this clause are in 
addition to the requirement that a contractor 
obtain and retain the security clearances 
required by the contract. This clause shail not 
operate as a limitation on DOE’s rights, 
inlcuding its rights to terminate this contract. 


PART 953—FORMS 


Subpart 953.70—Clearance of Forms for 

Collections of information 

953.701 Scope of subpart. 

953.702 Actions requiring clearance. 

953.703 Procedure for obtaining clearance, 
extension of clearance, or exemption. 


Subpart 953.70 Clearance of Forms for 
Collection of information 


953.701 Scope of subpart. 

This subpart sets forth requirements 
for the clearance of forms for collection 
of information with the Office of 
Managment and Budget. 


953.702 Actions requiring clearance. 


In accordance with the Paperwork 
Reduction Act of 1980 and 5 CFR 1320, 
forms and reports under contracts and 
subcontracts which will result in the 
collection of information on identical 
items at the request of or for DOE by the 
contractor or subcontractor from 10 or 
more respondents (other than Federal 
employees), require clearance from the 
Office of Management and Budget in 
advance of the adoption or use of such 
forms or reports. 


953.703 Procedure for obtaining 
clearance, extension of clearance, or 
exemption. 

Requests for clearance of forms, 
reports or material revisions or changes 
in previously approved forms or reports, 
or extension of clearance beyond 





scheduled expiration data, or exemption 
from clearance shall be submitted in 
accordance with CFR Part 1320 to the 
Procurement Executive. 


PART 970.0—DOE MANAGEMENT AND 
OPERATING CONTRACTS 


Subpart 970.0—Scope 

970.000 Scope of part. 

970.001 Renewal of management and 
operating contracts. 


Subpart 970.3—Ethics 
970.304 Contingent fees. 


Subpart 970.4—Administrative Matters 
970.407. Record retention requirements. 


Subpart 970.8—Required Sources of Supply 

970.803 Public utilities. 

970.803-7 Prior review of proposed contract 
for utility services. 

970.803-70 Electric utility service, Section 
164, AEC Act. 


Subpart 970.9—Contractor Qualifications 


970.902 Qualified products. 
970.905 Organizational conflicts of interest. 


Subpart 970.15—Contracting by 

Negotiation 

970.1508-3 Price negotiation. 

970.1508-4 Establishing contract prices, and 
DOE obligations. 

970.1508-408 Cost or pricing data. 

970.1509 Contract clauses. 

970.1509-1 Profit and fee Policy. 

970.1509-2 Special considerations— 
educational institutions. 

970.1508-3 Special considerations— 
nonprofit organization (other than 
educational institutions). 

970.1509-4 Considerations and techniques 
for determining fees. 

970.15098-5 Limitations. 

970.1509-6 Fee base. 

970.1509-7 Special equipment purchases. 

970.1508-8 Special considerations—award 
fee. : 


Subpart 970.19—Smali Business and Small 
Disadvantaged Business Concerns. 


970.1901 Policy. 


Subpart 970.20—Labor Surplus Area 
Concerns. 


970.2001 Policy. 


Subpart 970.22—Application of Labor 
Policies 


970.2201 Basic labor policies. 

970.2202 Convict labor. 

970.2203 Contract Work Hours and Safety 
Standards Act (other than construction 
contracts). 

970.2204 Equal opportunity in employment. 

970.2205 Pre-award requirements— 
nonexempt contracts and subcontracts. 

970.2206 Walsh-Healey Public Contracts 
Act. 

970.2207 Referral lists. 

970.2208 Affirmative action compliance 
programs (AACP). 

70.2210 Service Contract Act. 

970.2213 Disabled and Vietnam Era 

Veterans. 


970.2214 Employment of the handicapped. 

970.2270-1 Special considerations affecting 
construction laborers and mechanics. 

970.2270-2 Unemployment compensation. 

970.2270-3 Workers’ compensation 
insurance. 

970.2270-4 Conduct of employees and 
consultants of DOE management and 
operating, and certain other contractors. 


Subpart—970.27 Protection and Private Use 
of Information and Data From Contractors 


970.2701 Policy. 


Subpart—970.28 Bonds and Insurance 


970.2801 Perforrhance bonds. 

970.2803 Payment bonds. 

970.2804 Execution and administration of 
bonds. 

970.2805 Corporate co-sureties. 


Subpart—970.29 Taxes 


970.2901 Exemptions from Federal excise 
taxes. 

970.2902 State and local taxes. 

970.2903. Contract clauses. 


Subpart—970.30 Cost Accounting 
Standards 


970.3001 General. 
970.3001-1 Applicability. 
970.3001-2 Limitations. 


Subpart—970.31 Contract Cost Principies 
and Procedures 


970.3100 Scope and applicability of subpart. 

970.3100-1 Definitions. 

970.3100-2 Responsibilities. 

970.3100-3 Deviation. 

970.3101 General policy. 

970.3101-1 Actual cost basis. 

970.3101-2 Direct and indirect costs. 

970.3101-3 Generasl basis for 
reimbursement of costs. 

970.3101-4 Cost determination based on 
audit 

970.3101-5 Contractor's system of 
accounting. 

970.3101-6 Advance understandings on 
particular cost items. 

970.3102 Application of cost principles. 

970.3102-1 General and administrative 
expenses. 

970.3102-2 Compensation for personal 
services. 

970.3102-3 Cost of money. 

970.3102-4 Depreciation. 

970.3102-5 Employee morale, health, 
welfare, food service, and dormitory 
costs. 

970.3102-6 Facilities (plant and equipment). 

970.3102-7 Lobbying costs. 

970.3102-8 Membership in trade, business 
and professional organizations. 

970.3102-9 Outside technical and 
professional consultants. 

970.3102-10 Overtime, shift, and holiday 
premiums. 

970.3102-11 Page charges in scientific 
journals. 

970.3102-12 Plant reconversion costs. 

970.3102-13 Precontract costs. 

970.3102-14 Preparatory and make-ready 
costs. 

970.3102-15 Procurement: subcontracts and 
contractor-controlled sources. 

970.3102-16 Relocation costs. 
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970.3102-17 Travel costs. 

970.3102-18 Special funds in the 
construction industry. 

970.3103 Contract clauses. 


Subpart—970.32 Contract Financing 


970.3201 General. 
970.3202 Advance payments. 
970.3270 Clauses. 


Subpart—970.36 Construction and A-E 
Contracts 


970.3601 Government estimates. 

970.3602 Specifications. 

970.3603 Labor standards. 

970.3604 Outline of agreement for rental of 
third-parth owned construction 
equipment. 

970.3605 Davis Bacon Act. 

970.3606 Special construction clause for 
operating contracts. 

970.3607 Architect-engineer/construction 
services. 

970.3608 Inspection. 


Subpart—970.44 Contractor Procurement 


970.4401 General. 

970.4402 Responsibility of contracting 
officer. 

970.4403 Policies. 

970.4404 Procurement from contractor- 
controlled success. 

970.4405 Procedures for handling mistakes 
under management and operating 
constractor procurement. 

970.4406 Disputes fReserved]. 

970.4404 Review and approval. 

970.4408 Advance notification. 

970.4409 Nuclear material transfers. 


Subpart 970.46—Inspection and 
Acceptance 


970.4601 Contract articles. 


Subpart 970.49—Termination 


970.4901 General principles. 
970.4905 Termination Clause. 


Subpart 970.51—Special and Directed 

Sources of Supply 

970.5101 Use of government sources of 
supply. 

970.5102 Excess personal property. 

970.5103 Interagency motor pool vehicles 
and related services. 

970.5104 Leasing of motor vehicles. 

970.5105 Strategic and critical materials. 

970.5106 Procurement of special items. 

970.5107 Purchase or lease determinations. 


Subpart 970.52—Contract Clauses for 
Management and Operating Contracts 


970.5201 General policy. 

970.5202 Deviations. 

970.5203 Modifications and notes to FAR 
clauses. 

970.5203-1 Covenant against contingent 
fees. 

970.5203-2 Examination of records by 
Comptroller General. 

970.5203-3 Buy American Act. 

970.5204 Clauses to be used in addition to or 
in place of the contract clauses set forth 
in FAR Part 52 and DEAR Part 952, 
where appropriate. 

970.5204-1 Security. 
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970.5204-2 Safety and health (government- 
owned or leased). 

970.5204-3 Buy American Act 
(construction). 

97052044 [Reserved]. 

970.5204-5 Disclosure of information. 

970.5204-6 Nuclear hazards indemnity. 

970.5204-7 Nuclear hazards indemnity— 
product liability. 

970.5204-8 Indemnity assurance to 
architect-engineer or supplier prior to 
operation of a production or utilitization 
facility. 

970.5204-9 Accounts, recerds, and 
inspection. 

970.5204-10 Foreign ownership, control or 
influence over contractors (FOCI). 

970.5204-11 Changes. 

970.5204-12 Contractor's organization. 

970.5204-13 Ailowabie.costs and fixed-fee 
(CPFF management and operating 
centracts). 

970.5204-14 Allowable costs and fixed-fee 
(support centracts). 

970.5204-45 Obligation of funds. 

970.5204-16 Payments and advances. 

970.5204-17 Special bank account 
agreement. 

970.5204-18 Payments (cost-type contracts 
where funds are not advanced by DOE). 

970.5204-19 Printing. 

970.5204-20 Disputes {Reserved}. 

9$70.5204-21 Property. 

970.5204-22 Contracter procurement. 

970.5204-23 Taxes. 

970.5204-24 Subcontractor cost or pricing 
data. 

970.5204—-25 Workmanship and materials. 

970.5204-26 Nuclear facility safety 
applicability. 

970.5204-27 Consultant or other comparable 
employment services of contractor 
employees. 

970.5204-28 Assignment. 

970.5204-29 Permits. 

970.5204-30 Notice of labor disputes. 

970.5204-31 Litigation and claims. 

970.5204-32 Required bonds and 
insurance—exclusive of Government 
property (cost-type contracts). 

970.5204-33 Priorities, allocations, and 
allotments. 

970.5204-34 Sensitive Foreign Nations 
Control. 

970.5204-35 Controls in the national interest 
(unclassified contracts with universities 
where DOE has major investments in 
facilities but does not own or lease the 
land). 

970.5204-36 Organizational conflicts of 
interest (contracts with universities 
where DOE has major investments in 
facilities but does not own or lease the 
land). 

970.5204-37 Statement of work 
(management and operating contracts). 

970.5204-38 Special clause for procurement 
of construction. 

970.5204-41 Preservation of individual 
occupational radiation exposure records. 

970.5204-42 Key personnel. 

970.5204-43 Other contracts. 

$70.5204-44 [Reserved]. 

970.5204-45 Termination clause for 
management and operating contracts. 

970.5204-48 Small Business Subcontracting 
Program Reporting. 


970.5204-50 Cost and schedule control 
systems. 

970,5204-51 Environmental protection. 

970.5204-52 Foreign travel. 


Subpart 970.0—Scope 


970.000 Scope of part. 

This part provides supplemental 
guidance regarding management and 
operating contracts in addition to the 
policies stated at FAR 17.6. and the 
implementation at 917.6. Use of a 
management and operating contract 
must be authorized by the Secretary, 
Deputy or Undersecretary. For 
administrative convenience, the 
subparts of this part are arranged in the 
same numeric sequence as the parts of 
the FAR. Thus, for example, 
supplemental guidance regarding Small 
Business is found at 970.19 and 
supplemental guidance regarding 
Contract Clauses is found at 976.52. 
When there is no need for further 
guidance a subpart wil! not be included. 


970.001 Renewal of management and 
operating contracts. 

(a) In accordance with applicabie law, 
rules, or regulations and FAR 17.605, 
competition of existing management and 
operating contracts will be sought 
whenever it appears likely that the 
Government's position may be 
meaningfully improved in terms or cost 
or performance, unless it is determined 
that to change a contractor would be 
contrary to the best interest of the 
Government. Except in those cases 
where the contract specifically permits 
the Government to bring in a 
replacement contractor, normally it 
would not be practical to compete a 
management and operating contract 
which includes major Government- 
owned facilities on contractor-owned or 
leased sites. In such cases, the 
alternatives would be to extend the 
contract or to allow the contract to 
expire and, if the work is to be 
continued, place all or some part of the 
work with another contractor at 4 
different site. 

(b) The following factors, as a 
minimum, should be considered in 
determining whether an existing 
management and operating contract 
should be competed. 

(1) Overall performance of an 
incumbent contract including specific 
consideration of the contractor's 
administrative, environmental, 
safeguards and security, safety, health, 
site planning, maintenance construction, 
facility management, energy 
conservation program considerations 
and cost, schedule and technical 
performance. 
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(2) Potential impact of change of 
contractors on programmatic activities. 

(3) The likelihood that qualified 
industrial firms or other organizations 
will complete for the contract. 


Subpart $70.3—Ethics 


970.304 Contingent fees. 

The policies and requirements of FAR 
Subpart 34 shall be applied to all 
procurement activities ef management 
and operating contractors. 


Subpart $70.4—Administrative Matters 


970.407 Record retention requirements. 


The requirements of FAR Subpart 4.7 
do net apply to management and 
operating contractors and cost- 
reimbursement type subcontracts 
thereunder, or to DOE contractors 
whose contracts contain either the 
“Safety and Health” clause at 952.223-71 
or the “Radiation Protection and 
Nuclear Criticality” clause at 952.223-72 
or the “Nuclear Safety” clause at 
952.223-74. The clause at 970.5204-9 is 
applicable. 


Subpart 970.8—Required Sources 


970.803 Public Utilities. 


The requirements of DEAR Subpart 
980.3 and FAR Subpart 8.3 shall be 
applied to contractor that are authorized 
to procure utility services. 

(a} All utility services (except 
telecommunications) that are required 
for Government-owned and contractor- 
operated facilities shall generally be 
procured directly by DOE and not by the 
contractors that manage and operate 
these facilities for DOE. 

(b) However, when it is economically 
advantageous or otherwise in the best 
interest of the Government, and subject 
to the provisions of $70.803-7(b), Heads 
of Contracting Activities may authorize 
a contractor that manages or operates a 
DOE facility to procure utility services 
on a subcontract basis. When a 
contractor is authorized to subcontract 
for utility services under the authority of 
this paragraph (b), a cepy of the 
authorization, together with a statement 
of justification, should be sent to the 
Project and Facilities Management 
Office, Headquarters, fer information 
purposes. Heads of Contracting 
Activities shall require contractors 
which they authorize to subcontract for 
utility services to comply with the 
requirements of 970.803.7, dealing with 
the prior review of certain proposed 
acquisitions. 





970.830-7 Prior review of proposed 
contract for utility service. 


(a) [Reserved]. 


(b) Heads of Contracting Activities 
shall submit, to the utility element in the 
Office of Project and Facilities 
Management for Headquarters’ review 
and approval, proposed contracts for 
utility services (except 
telecommunications), including 
proposed authorizations under 
applicable GSA area-wide contracts, 
and proposed memoranda of 
understanding for consolidated 
purchase, joint use, or cross-service by 
DOE with other Government agencies, 
when one of the circumstances 
described at FAR 8.307 applies or if the 
contract term is to exceed one year. 


970.803-70 Electric utility services, 
section 164, AEC act. 


Section 164 of the Atomic Energy Act 
of 1954 establishes special authorities 
relative to the acquisition of electric 
utility services for the Oak Ridge, 
Paducah, and Portsmouth installations. 


Subpart 970.9—Contractor 
Qualifications 


970.902 Qualified products. 


(a) Heads of Contracting Activities 
may authorize use of procedures in FAR 
Subpart 9.2 by contractors. : 

(b) Qualified products lists (QPL) shall 
be distributed to all management and 
operating contractors. 


970.905 Organizational conflicts of 
interest. 


(a) All management and operating 
contracts shall contain an appropriate 
organizational conflict of interest 
provision. The disclosure or 
representation requirement of 909.5706 
and an appropriate clause should be 
included in solicitations and resulting 
contracts. In preparing such a clause, 
the Contracting Officer shall consider 
provisions which assure appropriate 
restraints on intercorporate relations 
between the contractor's organization 
and personnel operating the 
Department's facility and its parent 
corporate body‘and affiliates, including 
personnel access to the facility, ; 
technical transfer of information from 
the facility, and the availability from the 
facility of other advantages flowing from 
performance of the contract. The 
subcontractors and consultants of 
Management and Operating Contractors 
should be, to the extent feasible, made 
subject to the requirements of this 
subpart as is they were performing the 
work as prime contractors to the 
Department. 


(b) FAR Subpart 9.5 and DEAR 
Subpart 909.570 apply to procurements 
by these contracts. 


Subpart 970.15—Contracting by 
Negotiation 


970.1508-3 Price negotiation. 


970.1508-4 Establishing contract prices, 
and DOE obligations. 

(a) Management and operating 
contract prices and DOE obligations 
shall be governed by: 

(1) The level of activity authorized 
and the amount of funds appropriated 
for DOE approved programs by specific 
program legislation; 

(2) Congressional budget and 
reporting limitations; 

(3) The amount of funds apportioned 
to DOE; 

(4) The amount of obligational 
authority allotted to program officials 
and Approved Funding Program 
limitations; and 

(5) The amount of funds actually 
available to the DOE awarding activity 
as determined in accordance with 
applicable financial regulations and 
directives. 

(b) Funds shall be obligated and made 
available for payment of performance of 
DOE approved projects, tasks, work 
authorizations, or services by contract 
provision or modification after the funds 
become available for obligation. 

(c) Management and Operating 
Contracts shall contain appropriate 
provisions to limit contractor 
performance to the overall amount of 
funds obligated. 


970.1508-408 Cost or pricing data. 


(a) The certification requirements of 
FAR 15.804—2, are not applied to DOE 
cost-reimbursement management and 
operating contracts. 

(b) Management and operating 
contractor's and their subcontractor’s 
shall be required to: 

(1) Obtain certified cost or pricing 
data prior to the: 

(i) Award of a negotiated subcontract 
at any tier when the subcontract price is 
expected to exceed $500,000; or {ii) 
modification of any subcontract when 
the modification is expected to exceed 
$500,000, unless unrelated and 
separately priced changes for which 
certified cost or pricing data would not 
otherwise be required are included. 

(2) Incorporate appropriate contract 
provisions that provide for the reduction 
of a negotiated subcontract price by any 
significant amount that the subcontract 
price was increased because of 
submission of subcontractor defective 
cost or pricing data, at any tier. 
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970.1509 Contract clauses. 


970.1509-1 Profit and fee policy. 


(a) DOE management and operating 
contractors, except educational 
institutions, may be paid in fee. The fee 
objective for a management and 
operating contract shall be an amount 
commensurate with the difficulty of the 
work and the level of required skills, 
demonstrated excellence in 
performance, and (3) where applicable, 
recognize contracts who contribute or 
utilize their own facilities or other 
investment capital. 

(b) Fee objectives and amounts are to 
be determined for each contract. 
Standard fees or across the board 
agreements will not be used or made. 
Due to the nature of funding 
management and operating contracts, it 
is anticipated that fees shall be 
established in accordance with the 
funding cycle; however, a longer period 
may be used, particularly for production 
efforts. 

(c) Fee amounts payable on contracts 
for administration, management, 
operation, and on-site support of 
Government-owned facilities shall be 
established in accordance with this part. 
Amounts payable shall not exceed 
maximum amounts derived from the 
appropriate fee schedule established for 
this purpose. Requests to pay fees in 
excess of the maximum will be sent to 
the Procurement Executive, for review 
and approval. 

(d) Maximum fees for those 
management and operating contracts 
that provide support services shall be 
determined using the schedule(s) most 
closely related to the service(s) to be 
performed. This may be either the 
production and/or R&D schedules (in 
some cases this could be both 
schedules) or the maximum fee 
schedules for construction or 
construction management cited in 
915.9714. If architect-engineer services 
are involved, the weighted guidelines, 
profit-fee technique cited in 915.970 shall 
be applied. 

(e) When a contract subject to this 
part requires a contractor to use its own 
facilites or equipment, or other 
resources to make its own cost 
investment for contract performance; 
e.g., when there is no letter-of-credit 
financing, consideration will be given to 
approval of fee amounts based on 
assigning weights to appropriate profit 
factors. The weighted guidelines 
developed in 915.970 may be applied. 
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970.1509-2 Special considerations— 
educational institutions. 


(a) DOE policy is generally not to pay 
fees under a management and operating 
contract with educational institutions. 

(b) Notwithstanding paragraph (a) of 
this section it may be, under special 
circumstances, permissible to reimburse 
or pay a management allowance to any 
educational institution provided such 
allowance can be justified and has the 
approval of the Head of the Contracting 
Activity. 


(a) Unless there is reason to do 
otherwise, it is the general policy of 
DOE to pay fees for a management and 
operating contract with a nonprofit 
organization; however, it is a matter of 
negotiation whether a fee will be paid in 
a given case. 

(b) In computing the amounts to be 
paid, the tax status of the nonprofit 
organization should be considered. It is 
difficult to establish the degree to which 
the fee contributes to an organization's 
overall net profit since the fee 
compensates for certain unallowable 
costs and certain general and 
administrative expenses. It should be 
assumed, however, there is an element 
of profit in the fees paid under 
management and operating contracts. 

(c) In order to assure consideration of 
the tax benefits of nonprofit 
organizations the maximum payable 
fixed fee cited in the fee schedules of 
this subpart should be reduced by at 
least 25%. However, depending upon the 
circumstances and with appropriate 
justification, fees may be paid between 
this reduced amount and the fee amount 
established by the fee schedule. 


970.1509-4 Considerations and 
techniques for determining fees. 

(a) The intent of the fee policy stated 
in 970.1509-1 reflects recognition that a 
fee is remuneration to contractors for 
the entrepreneurial function of 
organizing and managing resources, the 
use of contractor resources (including 
capital resources), and the assumption 
of risk that all incurred costs (operating 
and capital) may not be reimbursable. 

(b) Use of a purely cost-based 
structured approach for determining fee 
objectives and amounts for typical DOE 
management and operating contracts is 
inappropriate considering the limited 
level of contractor cost, capital goods, 
and operating capital outlays for 
performance of such contracts. Instead 
of being solely cost-based, the desirable 
approach calls for a structure that 
allows judgmental evaluation and 


consideration of such significant factors, 
as outlined below, and the selection of 
and assignment of-appropriate fee 
values therefor: 

(1) Management risk relating to 
performance, including (i) the quality 
and diversity of principal work tasks 
required to do the job, (ii) the labor 
intensity of the job, (iii) the special 
control problems, and (iv) the advance 
planning, forecasting and other such 
requirements; 

(2) The presence or absence of 
financial risk, including the type and 
terms of the contract; 

(3) The relative difficulty of work, 
including consideration of technical and 
administrative knowledge, skill, 
experience and clarity of technical 
specifications; 

(4) Degree and amount of contract 
work required to be performed by and 
with the contractor’s own resources, 
including the extent to which the 
contractor contributes plant, equipment, 
computers, or working capital (labor, 
etc.); 

(5) Duration of project; 

(6) Size of operation (number of 
locations, plants, differing operation, 
etc.); 

(7) Influence of alternate investment 
opportunities available to the contractor 
{i.e., the extent to which undertaking a 
task for the Government displaces a 
contractor’s opportunity to make a profit 
with the same staff and equipment in 
some other field of activity). 

(8) The relationship of a proposed fee 
to fees being paid for similar work; 

(9) The extent to which the activity 
contemplated is fundamentally a service 
being furnished to the Government or is 
an activity in which the contractor has 
substantial independent interest, a 
factor especially pertinent to research 
work which is closely allied to a 
contractor's own program and to 
operations which involve furnishing 
research facilities which would 
otherwise not be available because of 
their large cost; 

(10) Benefits which may accrue to the 
contractor from gaining experience and 
know-how, from establishing or 
enhancing a reputation, or from being 
enabled to hold or expand a staff whose 
loyalties are primarily to the contractor; 
and 

(11) Other special considerations, 
including support of Government 
programs such as those relating to small 
and minority business in subcontracting, 
energy conservation, etc. 

(c) The fee objective and amount for a 
particular negotiation is established by 
judgmental considerations of the above 
factors, assigning fee values as deemed 


appropriate for each factor, and totaling 
the resulting amounts. 

(d) In recognition of the complexities 
of this fee determination process, and to 
assist in promoting a reasonable degree 
of consistency and uniformity in its 
application, the fee schedules in 
970.1509-5 set forth the maximum 
amounts of fee that contracting 
activities are allowed to award for a 
particular transaction without obtaining 
prior approval of the Procurement 
Executive. To facilitate application of 
the schedules to a contract, the payable 
fee amounts there under are related to 
the total expected level of cost under the 
contract which is defined as the fee 
base. 


970.1509-5 Limitations. 

(a) Fee schedules representing the 
maximum allowable fee to be paid 
under operating and management 
contracts have been established for the 
following management and operating 
contract tasks or efforts. 

(1) Producton/Manufacturing and 

(2) Research and Development 

(b) The applicable schedules and 
maximum fees are: 


’ Plus 0.30 pct. excess. 


RESEARCH AND DEVELOPMENT EFFORTS 
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RESEARCH AND DEVELOPMENT EFFORTS— 
Continued” - 


(a) The fee base is an estimate of 
necessary allowable costs to which a 
fee percentage has been applied to 
determine the maximum fee allowance. 
It represents the cost of the production 
or R&D work to be performed, exclusive 
of the cost of source and special nuclear 
materials; estimated costs of land, 
buildings and facilities whether to be 
leased, purchased or constructed; 
depreciation of Government facilities; 
and any estimate of effort for which a 
separate fee is to be negotiated. 

(b) The fee base, in addition to the 
above adjustments, shall exclude: 

(1) Estimated cost of capital 
equipment procured by subcontract; 

(2) Estimated cost of Government- 
furnished materials, services and 
equipment; 

(3) Estimated cost or price of 
subcontract{s} (other than Capital 
equipment procured by subcontract) and 
other major procurements that distort 
the management efforts of the 
contractor. 

(4) Other similar costs which are of 
such magnitude or nature as to distort 
the technical direction and management 
effort actually-required of the 
contractor; 

(5) All estimates of costs not directly 
incurred by or reimbursed to the 
operating contractor; 

(6) Estimates of home office or 
corporate general and administrative 
expenses that shall be reimbursed 
through the operating contract; 

(7) Estimates of any independent 
research-and development cost or bid 
and proposal expenses that may be 
approved under the operating contract. 

(c) In calculating the fee base for 
application for the production schedule, 
the estimated cost of R&D work and of 
process development work which goes 
beyond normal technical support 
required to ensure continuity of 
operation shall be excluded. The j 
maximum fee for such R&D and process 
development work is calculated 
separately, starting at the beginning of 
the R&D schedule. 

(d) The schedules in this part are not 
intended to reflect compensation for 


unusual architect-engineer or 
construction services provided by the 
management and operating contractor. 
Such services are normally covered by 
special agreements based on the policies 
applying to architect-engineer or 
construction contracts. Fees paid for 
such services shall be in addition to the 
operating fees and should be calculated 
using the provisions of the DEAR 
subpart 936 relating to architect- 
engineer or construction fees. 

(e) The fee schedules provide the 
maximum fees payable within the 
authority of the HCA. There may be 
times, when the fee schedule does not 
reflect an adequate compensation to the 
contractor. Proposals to compensate a 
contractor in excess of the maximum fee 
schedules shall be submitted to the 
Procurement Executive. Requests should 
contain documentation and state 
specifically why the contractor is 
entitled to additional fees. (See also, 
970.1509-1(c)). 


970.1509-7 Special equipment purchases. 

(a) Special equipment is sometimes 
procured in conjunction with 
management and operating contracts. 
When a contractor procures special 
equipment, the DOE negotiating official 
shall determine separate fees for the 
equipment and use the schedule in 
915.971-5(f). 

(b) In determining appropriate fees, 
factors such as complexity of 
equipment, ratio of procurement 
transactions to volume of equipment to 
be purchased and completeness of 
services should be considered. Where 
possible, the reasonableness of the fees 
should be checked by their relationship 
to actual costs of comparable 
procurement services. 

(c) The maximum allowable fee for 
such services shall not exceed the fee 
schedule set forth in Subpart 915.971- 
5(f) for such services as performed by 
construction contractors. The fee is 
based on the estimated price of the 
equipment being purchased. 

(d) For purposes of this part, special 
equipment is equipment for which the 
purchase price is of such a magnitude 
compared to the cost of installation as to 
distort the amount of technical direction 
and management effort required of the 
contractor. The determination of specific 
items of equipment in this category 
requires application of judgment and 
careful study of the circumstances 
involved in each project. This category 
of equipment would generally include: 

(1) Major items of prefabricated 
process on research equipment. 

(2) Major items of preassembled 
equipment such as packaged boilers, 
generators, machine tools, and large 
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electrical equipment. In some cases, it 
would also include special apparatus or 
devices such as reactor vessels and 
reactor charging machines. 


970.1509-8 Special considerations— 
award fee. 

(a) When a management and 
operating contract is to be awarded on a 
cost-plus-award-fee basis, several 
special considerations are appropriate. 

(b) In a management and operating 
contracts, the base fee portion of the fee 
objective should not normally exceed 
50% of the otherwise applicable fixed 
fee. However, the base amount may 
range from 0 to 50% level of the fixed fee 
amount. In the event this 50% level is 
exceeded, appropriate documentation 
shall be entered into the contract file. In 
no event shall the base fee exceed 60% 
of the fixed fee amount. 

(c) The base fee plus the amount 
included in award fee pool should 
normally not exceed the fixed fee (as 
subjectively determined or as developed 
from the fee schedule) by more than 
50%. However, in the event that the base 
fee is to be less than 50% of the fixed 
fee, the maximum potential award fee 
may be increased proportionately with 
the decreases in base fee amounts. 

(d) The following maximum potential 
award fees shall apply in award fee 
contracts: (percent is stated as percent 
of fee schedule amounts). 


Base fee percent 


(e) Prior approval of the Procurement 
Executive, is required for total fee (base 
plus award fee pool) exceeding the 
guidelines in paragraph (d), above. 
Additionally, in the event use of the 
award fee guidelines in (d), above, result 
in total fees which exceed or are 
expected to exceed the statutory 
limitations imposed by 10 U.S.C. 2306(d) 
and 41 U.S.C. 254(b), prior approval of 
the Procurement Executive shall be 
obtained. 


Subpart 970-19—Small Business and 
Small Disadvantaged Business 
Concerns 


970.1901 Policy. 

(a) The policies and procedures in the 
following FAR sections shall be applied 
to the acquisition activities of 
management and operating contractors. 





> 
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19.301 

19.302 

19.502-2 
19.502-3 
19.508(b) 
19.508(c) 
19.508(d) 

(b) Protests received by contractors 
regarding small business status or 
questions concerning small 
disadvantaged business shall be 
referred to the SBA through the DOE 
contracting officer. 

(c) Procurements of $10,000 or less 
awarded through small purchase 
procedures shall be reserved exclusively 
for small businesses where there is a 
reasonable expectation that bids will be 
obtained from two or more responsible 
small business concerns that are 
competitive with market prices, quality 
and delivery. 

(d) Acquisition of construction 
between $10,000 and $3 million, 
including new construction, and repair 
and alteration of structures, shall be set 
aside on a class basis for small business 
concerns. When, in the judgment of the 
contractor, a particular acquisition 
falling within these dollar limits is 
determined to be unsuitable for a small 
business set-aside, notification to SBA 
shall be made through the DOE 
contracting officer. Unless SBA appeals 
the decision, the contractor shall 
proceed to process the acquisition on an 
unrestricted basis. Small business set- 
aside preferences should be considered 
on a case-by-case basis, for acquisition 
of construction in excess of $3 million 
favoring the preferential participation of 
small business, whenever appropriate. 

(e) Initiation of set-asides by 
contractors shall be made on an 
unilateral basis. 

(f) Contracting activities shall require 
management and operating contractors 
to prepare quarterly reports on small 
business, small disadvantaged business, 
and contracts placed in labor suplus 
areas. 

(g) To expand participation of small 
and small disadvantaged business 
sources, management and operating 
contractors shall publicize proposed 
actions of $100,000 and above in 
accordance with FAR Subpart 5.2. This 
procedure will be followed unless 
approval by. the contracting officer to 
waive the requirements of this provision 
is obtained. 


Subpart 970.20—Labor Surplus Area 
Concerns 


970.2001 Policy. 


(a) Management and operating 
contractors are authorized to employ 
total labor surplus area (LSA) set-asides 


where there is a reasonable expectation 
that bids or proposals will be obtained 
from a sufficient number of responsible 
LSA concerns so as to ensure that 
awards will be made at reasonable 
prices. The priorities set forth in FAR 
19.504 shall be utilized in determining 
the type of set-aside to be employed. 

(b) Protests received or questions 
raised by contractors regarding LSA 
status shall be handled with the 
Department of Labor through the DOE 
contracting officer. 

(c) LSA set-aside acquisitions 
awarded by management and operating 
contractors shall be reported quarterly 
in accordance with “A Guide to 
Preparation of DOE Quarterly 
Procurement and Financial Assistance 
Reports.” 

(d) Initiation of set-asides by 
management and operating contractors 
shall be on a unilateral basis. 


Subpart 970.22—Application of Labor 
Laws s 


970.2201 Basic labor policies. 

(a) General. The policies and 
procedures stated in FAR Subpart 22.1 
are recommended for guidance. 
Contracting officers shall in appropriate 
circumstances, follow the guidance in 
FAR Subpart 22.1 except as provided 
below. 

(b) Labor relations. The extent of 
Government ownership of the nation’s 
energy plant and materials, and the 
overriding concerns of national defense 
and security, impose special conditions 
on personnel and labor relations in the 
energy program, namely, continuity of 
vital operations at DOE installations 
must be assured; DOE must retain 
absolute authority on all questions of 
security; DOE reviews labor expenses 
under management and operating 
contracts as a part of its responsiblity 
for assuring judicious expenditure of 
public funds. It is the intent of DOE, that 
personnel and labor policies throughout 
the energy program should reflect the 
best experience of American industry in 
aiming to achieve the type of stable 
labor-management relations essential to 
the proper development of the energy 
program. The following enunciates the 
principles upon which the DOE policy in 
based: 

(1) Employment standards. (i) 
Contractors are expected to bring 
experienced, proven personnel from 
their private operations to staff key 
positions on the contract work and to 
recruit other well-qualified personnel as 
needed. Such personnel should be 
employed and treated during 
employment without discrimination by 
reason of race, color, religion, sex, or 
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national origin. Contractors shall take 
affirmative action to achieve these 
objectives. 

(ii) The job qualifications and 
suitability of prospective employees 
should be established by the contractor 
prior to employment by careful 
personnel investigations. Such personnel 
investigations shall include, as a 
minimum: a credit check; verification of 
high school degree/diploma or degree/ 
diploma granted by an institution of 
higher learning within the last 5 years; 
contacts with listed personal references; 
contacts with listed employers for the 
past 3 years (excluding employments of 
less than 60 days duration, part-time 
employments, and craft/union 
employments); and local law 
enforcement checks when such checks 
are not prohibited by State or local law, 
statute, or regulation, and when the 
individual had resided in the jurisdiction 
where the contractor is located. Where a 
security clearance will be required, the 
applicant's job qualifications and 
suitability must be established before a 
request is made to DOE for a security 
clearance. When an applicant is being 
hired specifically for a position which 
shall require a DOE security clearance, 
the applicant shall not be placed in that 
position prior to the security clearance 
being granted by the DOE unless an 
exception has been obtained from the 
Head of the Contracting Activity or 
designee. 

(iii) The contractor is responsible for 
maintaining satisfactory standards for 
employee qualifications, performance, 
conduct, and business ethics under its 
own personnel policies. 

(2) Security. On all matters of security 
at its installations, DOE retains absolute 
authority and neither the security rules 
nor their administration are matters for 
collective bargaining between 
management and labor. Insofar as DOE 
security regulations affect the collective 
bargaining process, the security policies 
and regulations will be made known to 
both parties. To the fullest extent 
feasible, DOE will consult with 
representatives of management and 
labor in formulating security rules and 
regulations that affect the collective 
bargaining process. 

(3) Wages, salaries, and employee 
benefits. (i) Wages, salaries, and 
employee benefits shall be administered 
in a manner designated to adapt normal 
industry or university practices and 
conditions to the contract work and to 
provide for appropriate review by DOE. 
Area practices, valid patterns, and well- 
established commercial or academic 
practices of the contractors, as 
appropriate, form the criteria for the 





establishment and adjustment of 
compensation schedules. 

{ii) The aspects of wages, hours, and 
working conditions which are the 
substance of collective bargaining in 
normal organized industries will be left 
to the orderly processes of negotiation 
and agreement between DOE contractor 
managements and employee 
representatives with maximum possible 
freedom from Government interference. 

(4) Employee relations. The handling 
of employee relations on contract work, 
including such matters as the conduct 
and discpline of the work force and the 
handling of employee grievances, is part 
of the normal management 
responsibility of the contractor. 

(5) Collective bargaining. {i} Doe 
review of collective bargaining practices 
will be premised on the view that 
management's trusteeship for the 
operation of the Government facilities 
includes the duty to adopt practices 
which are fundamental to the freindly 
adjustment of disputes, and which 
experiencs has shown promote orderly 
collective bargaining relationships. 
Practices inconsistent with,this view 
may be objected to, if not found to be 
otherwise clearly warranted. 

(ii) In line with the policy of assuring 
continuity of operation of vital facilities, 
all collective bargaining agreements at 
Government-owned energy installations 
should provide that grievances and 
disputes involving the interpretation or 
application of the agreement will be 
settled without resorting to strike, 
lockout, or other interruption to normal 
operations. For this purpose, each 
collective bargaining agreement should 
provide an effective grievance 
procedure with arbitration as its final 
step, unless the parties mutually agree 
upon some other method of assuring 
continuity of operations for the term of 
the agreement. 

(iii) DOE expects its contractors and 
the unjons representing contractor 
employees to cooperate fully with the 
Federal Mediation and Conciliation 
Service. 

(6) Personnel training. DOE 
encourages and supports personnel 
training programs aimed at improving 
work efficiency or developing needed 
skills which are not otherwise 
obtainable. DOE also encourages 
participation by its construction 
contractors in building trades 
apprenticeship programs under Federal, 
State, and local apprenticeship 
standards. 

(7) Working conditions. Accident, fire, 
health, and occupational hazards 
associated with DOE activities will be 
held to a practical minimum level and 
controlled in the interest of maintenance 


of health and prevention of accidents. 
To this end, contractors are required to 
maintain comprehensive continuous 
preventive and protective programs 
appropriate to the particular activities 
throughout all operations subject to 
DOE control. Appropriate financial 
protection in case of occupational 
disability will be provided employees on 
DOE projects. 

(c) Retention of payroll and 
associated record. Under certain 
contracts for the management and 
operation of DOE facilities, for the 
contruction of major facilitites, and for 
necessary miscellaneous construction 
incidental to the function of these 
facilities, the title to payroll and 
associated records is in the Government 
and such records are disposed of in 
accordance with DOE directions. For 
such contracts, the Solicitor of Labor 
has granted a tolerance from the 
Department of Labor Regulations to omit 
from the prescribed labor clauses the 
requirement for the retention of payrolls 
and associated records for a period of 
three years after completion of the 
contract. Under this tolerance, the 
records retention requirements for all 
labor clauses in the contract and the 
Fair Labor Standards Acct is satisfied by 
disposal of such records in accordance 
with DOE directives. 


970.2202 Convict labor. 


The provisions of FAR Subpart 22.2 
apply to procurement by management 
and operating contactors. 


970.2203 Contract Work Hours and Safety 
Standards Act (other than construction 
contracts). 

The requirements of FAR Subpart 22.3 
apply to procurement by management 
and operating contractors to the same 
extent and under the same conditions 
such requirements apply to direct DOE 
procurements. Paragraph (c) of the 
clause in FAR 52.222-4 should be 
revised to provide for the withholding of 
moneys from the subcontractor by the 
Contractor as directed by the 
contracting officer. 


970.2204 Equal opportunity in 
employment. 

(a) The Director, Office of Federal 
Contract Compliance Programs (OFCCP) 
of the Department of Labor, has been 
delegated authority and responsibility 
for carrying out requirements of 
Executive Order 12246. In conjunction 
with the delegation, contracting officers 
shall be familiar with existing and any 
updated provisions of 41 CFR Chapter 60 
and assist the Department of Labor in its 
compliance responsibilities. DOE 
contracting officers will include the 
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applicable EEO and AAP (Affirmative 
Action Program) requirements in their 
solicitations and obtain the applicable 
reports of compliance from OFCCP 
(when required), prior to awarding of 
contracts. The provisions of 41 CFR 
Chapter 60, are applicable to all existing 
and prospective DOE contractors 
including construction contractors 
performing work at Government-owned 
or controlled facilities and sites. 

(b) OFCCP requires that requests for 
pre-award clearance be directed to the 
OFCCP Regional Office in which the 
contractor’s facility is (to be) located. If 
the compliance agency finds the 
contractor in compliance, the 
contracting officer will be notified. 
Findings on non-compliance can only be 
communicated to the contracting officer 
by the Director of OFCCP or designee. 
The appropriate Regional Office will 
provide the appropriate contact point in 
cases of non-compliance. The Director, 
Office of Industrial Relations (DOE HO), 
when requested, will provide assistance 
to contracting officers resolving non- 
compliance issues by providing 
assistance in obtaining a final decision 
from the Officer of Federal Contract 
Compliance Programs. 


970.2205 Pre-award requirements— 
nonexempt contracts and subcontracts. 


(a) Nonconstruction contracts. Prior to 
the award of a nonconstruction, 
nonexempt contract of $1 million or 
more, the contracting officer shall 
determine that, as outlined in FAR 
22.805, the Prime Contractor and each of 
its known first-tier subcontractors which 
will be awarded subcontracts of $1 
million or more, are in compliance with 
the equal opportunity clause pursuant to 
41 CFR 60-1. In the event that the 
prospective contractor or subcontractor 
has not held a contract containing the 
equal opportunity clause, the 
contracting officer shall determine that 
the prospective contractor appears able 
to conform to the requirements of the 
EEO clause. The contracting officer shall 
request the OFCCP Regional Office to 
make this determination, which is 
required by FAR-22.805. 

(b) Construction contracts. (1) 
Construction contracts, including cost 
sharing contracts, are subject to Office 
of Federal Contract Compliance 
Programs (OFCCP) requirements 
outlined in 41 CFR 60-4, “Construction 
Contractors—Affirmative Action 
Requirements.” ; 

(i) Contracting officers shall include 
the notice in 41 CFR 60-4.2(d) and the 
specifications in 41 CFR 60-4.3 in all 
solicitations for offers and bids on all 
Federal construction contracts or 
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subcontracts in excess of $10,000. 
Contracting officers shall require the 
inclusion of such notice and 
specifications as a condition of any 
Federal contract or subcontract. 

(ii) Lists of areas for which OFCCP 
has designated specific affirmative 
action requirements are available 
through the Directorate of Procurement 
and Assistance Management or the 
Director of OFCCP upon request. 
Contracting officers should assure that 
this list and copies of pertinent orders 
are made available to all concerned 
DOE procurement offices and in DOE 
contractors and construction 
subcontracts for work to be performed 
in the specific geographical areas. 

(2) Failure te submit an unqualified 
bid or proposal. Attempt to limit in any 
major respect the equal opportunity 
requirements included in an invitation 
for bid or request for proposal for a 
construction contract shall constitute 
grounds for a determination that the 
offeror does not qualify as a responsible 
offeror and for rejection of the bid or 
proposai. In the case of procurement 
actions by DOE prime contractors, this 
determination shall be made only with 
the approval of the DOE contracting 
officer. 


970.2206 Walsh-Healey Public Contracts 
Act. 

(a) The requirements of FAR Subpart 
22.6 and this section apply to 
procurement by operating and on-site 
service contractors to the same extent 
and under the same conditions such 
requirements apply to direct DOE 
procurements. 

(b) Because DOE has safety and 
health standards compatible with those 
of 41 CFR 50-204, the labor Department 
has agreed to accept DOE’s program for 
inspection and evaluation of 
compliance, in lieu of establishing its 
own program of inspection and 
evaluation to the extent the Walsh- 
Healey safety and health standards are 
applicable to operations conducted for 
DOE at Government-owned and/or 
controlled sites and facilities. 


970.2207 Referral list. 

OFCCP maintains a list of firms for 
which special attention is required 
before entering into contracts. The 
Procurement Executive, or designee, is 
responsible for the maintenance and 
distribution of such lists and will 
provide updated copies to contracting 
officers. 


970.2208 Affirmative action compliance 
programs (AACP). 

(a) Whenever a nonexempt, 
nonconstruction contractor has 50 or 


more employees and a contract of 
$50,000 or more, or a nonexempt 
construction contractor has a regular 
work force of 50 or more and the 
contract is in the amount of $50,000 or 
more, the contractor shall develop a 
written affirmative action compliance 
program for each of its establishments, 
unless the contract is exempt as per 
FAR 22.807. Each prime contractor and 
subcontractor shall require each 
subcontractor who has 10 or more 
employees and a subcontract of $50,000 
or more to develop a written AACP for 
each of its establishments, unless the 
subcontract is exempt as per FAR 
22.807. Elements of a satisfactory AACP 
are outlined in 41 CFR 60-2. 

(b) Within 120 days from the start of 
the contract or subcontract, each 
contractor or subcontractor shall 
maintain a copy of separate AACPs for 
each establishment at each local office 
responsible for personnel matters of 
such establishment. An AACP shall 
become part of the human resource and 
development plans for each 
establishment of those contractors who 
operate DOE-owned or leased facilities. 
Results of such programs shall be 
compiled periodically, as required by 
OFCCP, and the program shall be 
updated annually. This information shall 
be made available to respresentative of 
DOE or Director, OFCCP, upon request. 


970.2210 Service Contract Act. 


(a) The Service Contract Act of 1965 is 
not applicable to contracts for the 
management and operation of DOE 
facilities. However, subcontracts 
awarded by contractors operating and 
managing DOE facilities are subject to 
the Act to the same extent and under the 
same conditions as contracts made 
directly by DOE, under which the 
contractor is acting on the Government's 
behalf. 


(b) Subcontracts awarded by 
contractors operating and managing 
DOE facilities shall include the 
applicable clause in FAR Subpart 22.10 
with such modifications as would 
otherwise be appropriate had this clause 
been included in the prime contract. 


970.2213 Disabled and Vietnam Era 
Veterans. 


The provisions of FAR Subpart 22.13 
apply to procurement by management 
and operating contractors. 


970.2214 Employment of the 
handicapped. 


The provisions 22.14 apply to 
procurement by management and 
operating contractors. 
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970.2270-1 Special considerations 
atfecting construction laborers and 


(a) General. (1) As collective 
bargaining arrangements exist generally 
throughout the construction industry, the 
wages, hours and working conditions 
followed for concstruction laborers and 
mechanics normally will result from 
collective bargaining between 
management and labor. It is important 
that practices contributing to 
harmonious labor-management relations 
prevail throughout the DOE program. All 
participants in the DOE program, 
including employees and their unions, 
have a special and continuing obligation 
to do their part in accomplishing a 
stable, efficient construction operation 
under adequate and reasonable 
conditions. 

(2) In some areas, DOE construction is 
a minor part of local construction 
activity, while in other areas DOE 
construction may, at times, overshadow 
local construction. Normally, there will 
be a number of contractors and 
subcontractors, both cost-type and 
lump-sum, engaged simultaneoulsy on a 
single large DOE project. It is important 
that adequate coordination exist among 
all such contractors in order that similar 
conditions are provided for ail 
construction employees, in a given 
classification, at a particular location. 

(3) The problem of establishing 
appropriate conditions for the large 
projects is complicated by the essential 
requirements that initial conditions be 
clearly identified and fixed prior to 
recruitment of work force. This factor 
involves applicability of all pertinent 
Federal statutes, including the Davis- 
Bacon Act and the Labor Management 
Relations Act of 1847, as amended (29 
U.S.C. 141 et seq.). 

(b) Steps preliminary to the staffing of 
new cost-type projects. Preliminary to 
the actual recruitment of workers, it is 
important that sufficient data be 
accumulated by the field office 
concerned to reflect area practices 
accurately. These data should cover in 
detail the pattern of bargaining in the 
area; the proportion of the work force 
employed by employer parties to 
collective bargaining agreements in 
relation to the total construction work 
force; the terms of local area 
agreements; the extent of conformance 
with such agreements and any accepted 
interpretations of them; and a 
description of practices which may have 
developed outside of the local 
agreements. These data will furnish the 
basis for decision contemplated in {c) 
and (d) below. Where the data indicate 
local agreements are adequate for the 





43914 


contemplated work, there may still be 
gaps that need to be filled by additional 
understandings to attain the desired 
stability of conditions. The data 
obtained in the initial survey will also 
be used in connection with the original 
Davis-Bacon predetermination. 

(c) Role of project contractor 
management in collective bargaining. 
DOE expects contractor management 
engaged in the negotiation and/or 
administration of collective bargaining 
agreements to assume responsibility for 
assuring conditions which are consistent 
with the judicious expenditure of public 
funds, attracting and retaining the skills 
needed, and giving due consideration to 
the community's interests and 
established standards. To meet these 
responsibilities, it is important that the 
collective bargaining role to be played 
by project contractor management be 
clearly determined in the light of project 
requirements and local conditions. 

(1) In an area where DOE construction 
does not overshadow total local 
construction activity, and the majority of 
construction is performed by members 
of local contractor associations, DOE 
expects that basic conditions for labor 
on its projects will be negotiated 
between the local contractor 
associations and local unions and 
generally adhered to on construction 
work in the area. In such situations, 
DOE contractors will provide for clear 
identification and application of these 
local agreements to the DOE work. In 
such applications, the conditions to be 
followed will be those which obtain in 
actual practice in the area covered by 
the agreement and are consistent with 
applicable laws, rather than those 
appearing from a literal interpretation of 
the language of the agreement. 
Conditions not covered by local 
agreements may be provided for as 
necessary to meet project goals. 

(2) In some areas, local agreements 
may be nonexistent, or inadequate, or 
the employer parties may not be 
representative of the employers of the 
bulk of the labor force in the area. In 
such event, DOE contractors are 
expected to carry their share of the 
responsibility for negotiations and to 
negotiate directly or in cooperation with 
others to establish appropriate 
conditions. 

(3) In an area where DOE construction 
work is of such magnitude as to 
overshadow local construction, it may 
be desirable for DOE contractors to 
negotiate special project conditions (on 
either a craft or a multi-craft basis) as 
the best way to meet their obligations to 
DOE. Such agreements usually involve 
the establishment of new bargaining 
units and are therefore dependent upon 


the voluntary cooperation of the 
building trades unions. Normally both 
the Building Trades Department (AFL- 
CIO) and the Senior Official, Office of 
Industrial Relations, should be consulted 
in respect to any proposed course of 
action. 

(d) Role of DOE in construction labor 
relations. DOE's role in construction 
labor relations is one of overall 
cognizance consistent with DOE's 
ultimate responsibilities. The scope of 
the construction program, the 
complexity of the problems which may 
arise, and the need for coordination 
among contractors at the same site are 
factors which affect the degree of 
influence exercised by DOE in carrying 
out the following responsibilities: 

(1) To assure that careful advance 
survey and analysis is made of each 
contract situation and that the role of 
the contractor management is in 
accordance with the considerations in 
(c) above; 

(2) To establish effective machinery 
for coordination among project 
contractor management; 

(3) With respect to DOE contracts 
carried out under area practices, to 
assure that conditions proposed are 
actually prevalent in the area or have 
other substantial foundation and that, to 
the extent consistent with the terms of 
lump-sum contracts, practices 
established by lump-sum contractors are 
not of a character that will destabilize 
other DOE work; 

(4) With respect to DOE contracts 
carried out under project agreement, 
both union and management, to take 
into account all relevant factors 
pertaining to any conditions peculiar to 
the project, duration of project, tenure of 
employment, housing and travel 
accommodations, length of regular work 
week, uniformity of shift, special 
subsidies, etc.; 

(5) To encourage contractor officials 
and representatives of employees to 
establish similar conditions among all 
construction employers for each class or 
classification of employees at a 
particular location; 

(6) To encourage contractor officials 
and representatives of employees to 
provide clear identification and 
application of practices under local 
agreements, or to make and maintain 
project agreements on DOE construction 
projects; and 

(7) To encourage contractor officials 
and representatives of employees to 
estabish reliable working contact 
between the DOE project contractors 
and any unions that are cooperating in 
staffing the job. 

(e) Initial wage rates. The wage rates 
initially established under both cost- 
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type and lump-sum contracts will not be 
less than, and will normally conform to, 
those determined by the Secretary of 
Labor pursuant to the requirements of 
the Davis-Bacon Act. On cost- 
reimbursement work, the total 
compensation on the DOE project will 
be comparable with the total 
compensation allowed similar workers 
in an appropriate area of comparison. 
Where the DOE project is applying the 
practices under local agreements, the 
area of comparison normally will be the 
geographic area within the jurisdiction 
of each local union cooperating in 
staffing the project. In this situation, the 
application of local practices and 
agreements will usually be carried out 
by an item-by-item basis. Where a 
project agreement has been agreed on as 
the foundation for project conditions, 
the area of comparison for each craft 
should be large enough to provide a 
sound base which will result in realistic 
wage rates. In the development of a 
project agreement, the Office of 
Industrial Relations should be consulted. 

(f) Adjustments in compensation. 
Subject to limitations imposed by 
applicable labor laws, changes in 
established wage rates and working 
conditions under cost-reimbursement 
type contracts may be effected as 
follows: 

(1) Adjustments in wage rates and 
other job conditions established in 
project collective bargaining agreements 
may be effected by the renegotiation or 
modification of the agreements at 
appropriate times and by the reopening 
of existing agreements as provided 
therein. The Office of Industrial 
Relations should be consulted as to 
appropriate criteria to follow in review 
of such reopenings. 

(2) In situations where DOE 
contractors working under cost- 
reimbursement type contracts apply 
local established job conditions 
included in applicable bargaining 
agreements, adjustments in wages and 
job conditions may coincide with 
changes within the locality. Wage rates 
may be adjusted to bring rates into - 
conformity with new rates which are 
verified as established in the area at the 
time of their acceptance for DOE work. 

(g) National Joint Board for the 
Settlement of Jurisdictional Disputes in 
the Building and Construction Industry. 
Construction contractors and 
representatives of employees. are 
encouraged to settle craft jurisdiction 
disputes, in accordance with the 
procedural rules and regulations of the 
National Joint Board. 

(h) Responsibility of the Office of 
Industrial Relations. The Office of 
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Industrial Relations, Headquarters, is 
responsible for coordinating all 
activities arising under this subpart, and 
for maintaining liaison with the 
Department of Labor, the Building 
Trades Department (AFL-CIO), and 
other construction labor and employer 
organizations. 


970.2270-2 Uemployment compensation. 


(a) Each state has its own 
unemployment compensation system to 
provide payments to workers who 
become unemployed involuntarily and 
through no fault of their own. Funds are 
provided for unemployment 
compensation benefits through a payroll 
tax on employers. Most DOE contractors 
are subject to the unemployment 
compensation tax laws of the states in 
which they are located. It is the policy to 
assure, both in the negotiation and 
administration of cost-reimbursement - 
type contracts, that economical and 
practical arrangements are made and 
practiced with respect to unemployment 
compensation. 

(b) Contractors exempt from state 
laws. (1) Some contractors are exempt 
from state unemployment compensation 
laws, usually on grounds that they are 
nonprofit organizations or subdivisions 
of State governments. Most states, 
however, permit such employers to elect 
unemployment compensation coverage 
on a voluntary basis. Under such 
circumstances, all existing or 
prospective cost-reimbursement 
contractors shall be encouraged to 
; provide unemployment compensation 
coverage or equivalent substitutes. 

(2) It is also DOE policy that, prior to 
the award or extension of a 
management and operating contract, 
exempt contractors or prospective 
contractors shall be required to submit 
to the contracting officer a statement 
that they will either elect coverage or 
provide equivalent substitutes for 
unemployment compensation, or in the 
alternative, submit evidence that it is 
impractical to do so. If an exempt 
contractor or prospective contractor 
submits that it is impractical to elect 
coverage or to provide an equivalent 
substitute, appropriate Headquarters 
staff shall review that position prior to 
recommending an award or extension of 
the contract. If there are substantial 
reasons for not electing coverage or for 
not providing equivalent substitutes, a 
contract may be awarded or extended. 
Headquarters’ staff review and 
recommendation shall be based on such 
factors as: 

(i) The specific provisions of the 
unemployment compensation jaw of the 
State; 


(ii) The extent to which the 
establishment of special conditions on 
DOE work may have an adverse effect 
on the contractor's general policies and 
operating costs in its private operations; 

(iii) The numerical relationship 
between the contractor's private work 
force and its employees performing only 
work for DOE; 

{iv) The contractor's record with 
respect to work force stability and the 
general outlook with respect to future 
work force stability; 

(v) In a replacement contractor 
situation, whether or not the prior 
contractor had coverage or suitable 
substitutes; and 

(vi) The particular labor relations 
implications involved. 


970.2270-3 Workers’ compensation 
insurance. 

(a) Policies and Requirements. {1) 
Workers’ compensation insurance 
protects employers against liability 
imposed by workers’ compensation laws 
for injury or death to emplyees arising 
out of, or in the course of, their 
employment. This type of insurance is 
required by state laws unless employers 
have acceptable programs of self- 
insurance. 

(2) Special requirements. Certain 
workers’ compensation laws contain 
provisions which result in limiting the 
protection afforded persons subject to 
such laws. The policy with respect to 
these limitations as they affect persons 
employed by, management and 
operating contractors is set forth below: 

(i) Elective provisions. Some workers’ 
compensation laws permit an employer 
to elect not to be subject to its 
provisions. It is DOE policy to require 
these contractors to be subject to 
workers’ compensation laws 
jurisdictions permitting election. 

(ii) Statutory immunity. Under the 
provisions of some workers’ 
compensation laws, certain types of 
employers; e.g., nonprofit educational 
institutions, are relieved from liability. If 
a contractor has a statutory option to 
accept liability, it is DOE policy to 
require the contractor to do so. 

(iii) Limited medical benefits. Some 
workers’ compensation laws limit the 
liability of the employer for medical care 
to a maximum dollar amount or to a 
specified period of time. In such cases, a 
contractor's workers’ compensaton 
insurance policy should contain a 
standard extrastatutory medical 
coverage endorsement. 

(iv) Limits on occupational disease 
coverage; and employers’ liability. Some 
workers’ compensation laws do not 
provide coverage for all occupational 
diseases. In such situations, a 
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contractor’s workers’ compensation 
insurance policy should contain 
voluntary coverage for all occupational 
diseases. 

(3) Contractor “employees’ benefit 
plan”—self-insurers. The policies and 
requirements set forth in paragraph 
(a)(2) apply where management and 
operating contractors purchase workers’ 
compensation insurance. With respect 
to self-insured contractors, the 
objectives specified in paragraph (a}{2) 
also shall be met through primary or 
excess workers’ compensation and 
employers’ liability insurance policy{ies) 
or an approved combination thereof. 
“Employees’ benefit plans” which were 
established in prior years may be 
continued to contract termination at 
existing benefit levels. 

{b) Assignment of responsibilities. {1} 
Headquarters’ officials and Heads of 
Contracting Activities, consistent with 
their delegations of responsibility, shall 
assure management and operating 
contracts are consistent with the 
policies and requirements of (a}, above. 

(2) In discharging assigned 
responsibility, Heads of Contracting 
Activities shall: 

(i) Periodically review workers’ 
compensation insurance programs of 
management and operating contractors 
in the light of applicable workers’ 
compensation statutes to assure 
confermance with the requirements of 
(a), above; 

(ii) Evaluate the adequacy of coverage 
of “self-insured” workers’ compensation 
programs; 

(iii) Provide arrangements for the 
administration of any existing 
“employees’ benefit plans” until such 
plans are terminated; and 

(iv) Submit to the Office of Industrial 
Relations Headquarters, all proposals 
for the modification of existing 
“employees’ benefit plans.” 

(3) The Office of Industrial Relations 
Headquarters, is responsible for 
approving management and operating 
contractor “employees’ benefit plans.” 


970.2270-4 Conduct of employees and 
consultants of DOE maregement and 
operating, and certain other contractors. 
(a) Scope of subsection. This 
subsection establishes the policies for 
maintaining satisfactory standards of 
conduct on the part of employees and 
consultants employed on DOE contract 
work by its management and operating 
contractors and certain other 
contractors specified in (b)(2), below. 
Contracts with colleges and universities, 
which have adopted conflict-of-interest 
policies consistent with ACE-AAUP 
standards and do not involve the 
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operation of Government-owned 
facilities on Government-owned or 
Government-leased land, are governed 
by the “Policy of the Federal Council for 
Science and Technology Relating to 
Conflicts of Interest by Staff Members of 
Colleges and Universities” (adopted 
March 29, 1966), and are not subject to 
this subsection. 

(b) Applicability. (1) These policies 
are applicable to DOE contractors to the 
extent that their contracts with DOE 
contain provisions making this 
subsection applicable; or instructions 
have been issued under appropriate 
provisions of their contracts with DOE 
directing compliance with this subpart. 

(2) The contract clause contained in 
970.5204—12 requiring the contractor to 
establish such procedures as are 
necessary to effectively implement the 
provisions of this subsection, subject to 
the approval of the Contracting Officer, 
shall be included in: 

(i) All new DOE management and 
operating contracts; 

(ii) Other DOE contracts (including 
time-and-materials contracts) with 
respect to which the Procurement 
Executive, or designee, or a Head of a 
Contracting Activity, as appropriate, 
determines that the nature of the work 
to be performed and the duration of the 
contract make the application of these 
policies necessary in the public interest; 
and 

(iii) Major modifications (involving 
change in scope or other significant 
substantive changes) or extensions of 
existing contracts within the foregoing 
categories, except that such contract 
clause will be excluded from all 
contracts of less than $25,000. 

(3) The contract clause contained in 
970.5204—27(a) concerning necessary 
approvals to be obtained by contractor 
employees before performing consultant 
or similar services for another DOE 
contractor shall be included in: 

(i) All new DOE management and 
operating contracts except those 
identified in paragraph (b)(4) below; and 

(ii) Major modifications (involving 
change in scope or other significant 
substantive changes) or extensions of 
existing contracts within the foregoing 
category. 

(4) The contract clause contained in 
907.5204-27(b) concerning necessary 
approvals to be obtained by contractor 
employees before performing consultant 
or similar services for another DOE 
contractor, or in the energy field for 
another organization, shall be included 
in: 
(i) All new DOE cost-reimbursement 
type contracts for the design or 
contruction of Government-owned 
facilities or for research or operations 


where a substantial portion of the land 
or buildings used for such research or in 
such operations is owned or controlled 
by the Government; and 

(ii) Major modifications (involving 
change in scope or other significant 
substantive changes) or extensions of 
existing contracts within the foregoing 
category. 

(5) Exceptions to the requirements of 
paragraphs (b)(2), (3), and (4) will be 
permitted only with the approval of the 
Procurement Executive. 

(c) Gratuities. A contractor or its 
employees or consultants shall not, 
under circumstances which might 
reasonably be interpreted as an attempt 
to influence the recipients in the conduct 
of their duties, accept any gratuity or 
special favor from individuals or 
organizations with whom the contractor 
is doing business, or proposing to do 
business, in accomplishing the work 
under the contract. Reference should be 
made to the provisions of 41 U.S.C. 51- 
54. 

(d) Use of privileged information. 


- Employees and consultants of a 


contractor shall not use for personal 
gain or make other improper use of 
privileged information which is acquired 
in connection with their employment on 
the contract work. In this connection, 
the term “privileged information” 
includes but is not limited to, 
unpublished information relating to 
technological and scientific 
developments; medical, personnel, or 
security records of individuals; 
anticipated materials’ requirements or 
pricing action; possible new sites for 
DOE program operations; and 
knowledge of selections of contractors 
or subcontractors in advance of official 
announcement. 

(e) Outside employment of contractor 
employees. Employees of a contractor 
are entitled to the same rights and 
privileges with respect to outside 
employment as other citizens. Therefore, 
there is no general prohibition against 
employees as other citizens. Therefore, 
there is no general prohibition against 
employees having outside employment. 
However, no employee of a contractor 
performing work on a full-time basis 
under an DOE contract shall engage in 
employment outside offical hours of 
duty or while on leave if such 
employment will: 

(1) In any manner interfere with the 
proper and effective performance of the 
duties of the position; 

(2) Appear to create a conflict-of- 
interest situation, or 

(3) Appear to subject DOE or the 
contractor to public criticism or 
embarrassment. 
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(f} Information statement concerning 
consultant or other employment service. 
If the consultant or other outside 
employment service of the employee 
involves the use of information in the 
area of the employee's contract 
employment, the contractor will be 
responsible for requiring that the 
employee file with the contractor, an 
information statement containing such 
information concerning the outside 
employment as the contractor may 
prescribe. As a minimum, the 
information statement shall include a 
description of any patent agreements 
that may be involved and the following 
certificate: 


I acknowledge that I have read and am 


. familiar with the published policy of the DOE 


contained in: 

(a) Subpart 970.2270-4 “Conduct of 
employees and consultants of DOE 
management and operating, and certain other 
contractors,” and 

(b) DOE publication entitled, “Reporting 
Results of Scientific and Technical Work 
funded by DOE,” which states in part that 
significant new results produced in DOE- 
Funded scientific and technical work agree 
not to withhold or delay reporting 
information acquired through my employment 
with in favor of 
with whom I have made or am contemplating 
making a consulting agreement. I have also 
read and am familiar with the requirements 
of my employer's contract with DOE relating 
to patents. To the best of my knowledge or 
belief, the activities to be performed under 
the consulting agreement will not conflict 
with the policy set forth in 970.5204—27, the 
patent provisions of my employer's contract 
with DOE, or with the responsiblity of my 
employer to report fully and promptly to DOE 
all significant research and development 
information. If in the course of my activities 
under this consulting agreement, it appears 
that such a conflict may arise, I will promptly 
notify and consult with my primary employer 


concerning such possible conflict. 


(g) Incompatibility between regular 
duties and private interests. Employees 
and consultants of a contractor shall not 
be permitted to make or influence any 
decisions on behalf of the contractor 
which directly or indirectly affect the 
interest of the Government, if the 
employee's or consultant's personal 
concern in the matter may be 
incompatible with the interest of the 
Government. For example, (a) an 
employee or consultant of a contractor 
will not negotiate, or influence the 
ietting of, a subcontract with a company 
in which the individual has an 
employment relationship or significant 
financial interest; and (b) an employee 
or consultant of a contractor will not be 
assigned the preparation of an 
evaluation for DOE or for any DOE 
contractor of some technical aspect of 
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the work of another organization with 
which the individual has an employment 
relationship, or significant financial 
interest, or which is a competitor of an 
organization (other than the contractor 
who is the individual's regular 
employer) in which the individual has 
an employment relationship or 
significant financial interest. The 
contractor shall be responsible for 
informing employees and consultants 
that they are expected to disclose any 
incompatibilities between duties 
performed for the contractor and their 
private interests and to refer doubtful 
questions to the contractor. 


Subpart 970.27—Protection and 
Private Use of information and Data by 
Contractors 


970.2701 Policy. 


(a) The contractor's obligations for 
protection of information and data 
received from DOE and other 
contractors or subcontractors, and for 
the contractor's private use of contract 
data first producted in the performance 
of the contract, are set forth in Rights in 
Technical Data Clause in Subpart 927. 
This provides that the contractor may, 
subject to patent, security, or other 
provisions of the contract, use for its 
private purposes, contract data it first 
produces in the performance of the 
contract, provided that the contractor 
has met its data requirements (e.g., 
delivery of data in the form of progress 
or status reports specified to be 
delivered) as of the date of private use 
of such data. it is not necessary that a 
“Final Report” be submitted in order to 
privately use data if all required 
progress and interim reports and other 
technical data then due have been 
delivered. It further provides that 
technical or other data received by the 
contractor in the performance of the 
contract must be held in confidence by 
the contractor in accordance with 
restrictions accompanying the data. 

(b) Contractors should be aware that 
technical information which is reported 
to DOE by DOE contractors may be 
disseminated by DOE to others, subject 
to the restrictions included in the 
“Rights to Technical Data” provision. 

(c) Employees of contractors operating 
DOE facilities may not be used to assist 
in the preparation of a proposal or bid 
for the performance of private 
commercial services similar or related to 
those being performed under the DOE 
contract unless such employee has been 
separated, with DOE approval, from 
performance of work under the DOE 
contract for such period as the Head of 
the Contracting Activity or designee 


shall direct consistent with the purpose 
of this section. 

(d) Contractors operating DOE 
facilities and performing services as a 
part of their contract work for other 
Government agencies or private 
organizations should not be permitted to 
utilize information which is furnished by 
such customers for their own private 
activities unless it is generally available 
to others, or unless the customer 
authorizes such use. 


Subpart 970.28—Bonds and Insurance 


Policies and procedures of FAR part 
28, shall be applied to procurements by 
management and operating contractors, 
except that the provisions of FAR 28.1 
shall be applied only to construction 
subcontracts. 


970.2801 Performance bonds. 


(a) Construction subcontracts. A 
performance bond on Standard Form 25 
(modified to name the contractor as well 
as the United States of America as 
obligees) shall be required for all lump 
sum and unit price constructon 
subcontracts in excess of $25,000 and 
sub-subcontracts under-cost 
reimbursement type subcontracts. The 
penal amounts are set forth in FAR 
28.102-2. 

(b) Other than construction 
subcontracts. (1) Situations which may 
warrant requiring a performance bond 
are listed in FAR 28.103-2(a). Other such 
situations are: 

(i) Where doubt exists as to the 
financial or technical ability of all 
possible suppliers. 

(ii) Where the contractor's talent is 
overly concentrated in a few key 
personnel whose illness or departure 
could seriously impair the contractor's 
ability to perform the proposed work. 

(iii) Where other commitments of the 
contractors might delay performance. 

(iv) Where performance of the 
proposed work might disrupt other 
operations of the contractor and impair 
its overall efficiency; or 

(v) Where the item being 
manufactured is a component for 
another article and is required by a 
particular date in order to avoid delay in 
delivery of the end product. 


$70.2803 Payment bonds. 


(a) Construction subcontracts. A 
payment bond on Standard Form 25A 
modified to name the operating 
contractor (as well as the United States 
of America as obligees) shall be 
required for all lump sum and unit price 
construction subcontracts in excess of 
$25,000 and sub-subcontracts under 
cost-reimbursement type subcontracts. 
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The penal amounts should be as set 
forth in FAR 28.102-2. 

(b) Other than construction 
subcontracts. The contracting officer 
may make a determination that is the 
best interest of the Government on an 
individual subcontract to require 
payment bonds in connection with other 
than construction contracts, subject to 
the approval of Head of the Contracting 
Activity. In the case of either advertised 
or negotiated procurements, whenever 
the Contracting Officer has reason to 
believe that work under a proposed 
contract might be delayed because of 
the concern of subcontractors or 
suppliers over the credit standing of a 
potential prime contractor, he should 
consider the advisablity of requiring a 
payment bond. 


970.2804 Execution and administration of 
bonds. 


(a) Bid bonds. Prior to award of a 
construction subcontract, the 
contracting officer or, the contractor 
with contracting officer approval, shall 
obtain review of the bid bond furnished 
with the successful bid as to legal form 
and sufficiency and as to acceptability 
of the surety and adequacy of the bond. 

(b) Performance and payment bonds. 
Prior to award of a construction 
subcontract, the contracting officer or 
the contractor with the contracting 
officer's approval, shall obtain review of 
the performance and payment bonds 
furnished with the successful bid as to 
legal form and sufficiency and as to 
acceptability of the surety and adequacy 
of the bonds. 

The contract article pertaining to 
bonds is set forth in 970.5204-32. 


970.2805 Corporate co-sureties. 


More than one corporate surety may 
be accepted as surety upon 
recognizance, stipulation, bond, or 
undertaking in connection with either 
construction or other contracts, 
provided that in no case will the liability 
of any such co-surety exceed the 
maximum penal sum in which the 
corporate surety is qualified to any one 
obligation. On bonds covering contracts 
other than construction contracts, where 
the amount of the bond is greater than 
the limitation of the corporate surety, 
the latter may reinsure with a 
corporation on the acceptable list of 
corporate sureties having the required 
underwriting capacity. Reinsurance 
agreements are not acceptable in 
connection with construction contracts. 
Corporate co-sureties need not obligate 
themselves for the full amount of the 
bond. Each corporate surety may, by 
setting forth the limit of its liability in 





the bond as a definite and specified 
sum, limit such liability. The co-sureties 
must, however, bind themselves “jointly 
and severally” for the purpose of 
allowing a joint action or actions against 
any or all of them. 


Subpart 970.29—Taxes 


970.2901 Exemptions from Federal excise 
taxes. 

(a) The exemption respecting taxes on 
communication services or facilities has 
been held to extend to such services 
when furnished to DOE management 
and operating contractors who pay for 
such services or facilities from advances 
made to them by DOE under their 
contracts. 

(b) Additional exemptions: Where it is 
considered that a request for an 
additional exemption would be justified, 
a recommendation that such a request 
be made should be forwarded to the 
Controller. 

(c) Exemption certificates: Where tax 
exemption certificates are required in 
connection with the foregoing taxes, the 
Head of the Contracting Activity will 
supply standard Government forms on 
request. 


970.2902 State and local taxes. 


It is the DOE policy to secure those 
immunities or exemptions from state 
and local taxes to which it is entitled 
under the Federal Constitution or state 
laws. In carrying out this policy, Heads 
of Contracting Activities shall: 

(a) Take all necessary steps to 
preclude payment of any taxes for 
which any of the foregoing immunities 
or exemptions are available. Advice of 
Counsel should be sought as to the 
availability of such immunities or 
exemptions; 

(b) Acquire directly and furnish to 
contractors as Government furnished 
property, equipment, material, or 
services when, in the opinion of the 
Head of the Contracting Activity: 

(1) Such direct acquisition will result 
in substantial savings to the 
Government, taking into consideration 
any additional administrative costs; 

(2) Such direct acquisition will not 
have a substantial adverse effect on the 
relationship between DOE and its 
contractor; and 

(3) Such direct acquisition will not 
have a substantial adverse effect on the 
DOE program or schedules. 


970.2903 Contract clauses. 

(a) Cost-reimbursement type 
contracts. Contracting officers should 
include an appropriate clause in 
management and operating contracts 
(and cost-type subcontracts where the 
higher-tier contracts and subcontracts 


are cost-type) which would require that 
the contractor take certain actions with 
regard to nonpayment, payment, protest, 
or other treatment of specific taxes. 
Such a clause is included in 970.5204—23. 

(b) Purchase orders and subcontracts. 
Contracting officers should assure that 
tax matters are appropriately treated in 
their review and approval of 
management and operating contractor's 
procurement system and in their review 
and approval of individual subcontracts 
by such contractor. An appropriate tax 
article should be included in all fixed- 
price purchase orders and subcontracts 
and should contain provisions covering 
all tax matters which may require 
special consideration. 


Subpart 970.30—Cost Accounting 
Standards 


970.3001 General. 


970.3001-1 Applicability. 


The provisions of FAR Part 30 shall be 
followed for management and operating 
contracts. 


¥70.3001-2 Limitations. 


Cost of money as an element of the 
cost of facilities capital (CAS 414) and 
as an element of the cost of capital asets 
under construction (CAS 417) is not 
recognized as an allowable cost under 
contracts subject to this Part 970 (See 
970.3102-10). 


Subpart 970.31—Contract Cost 
Principies and Procedures 


970.3100 Scope and applicability of 
subpart. 


The following cost principles, 
procedures and general policy for the 
determination of allowable costs are 
applicable to the negotiation and 
administration of management and 
operating contracts. The terms 
“reimbursement” and “reimbursable” 
are used interchangeably in relation to 
“allowable costs” as a matter of 
editorial convenience. No 
“reimbursement” is actually involved in 
those situations where the cost-type 
contractor makes payments for 
“allowable costs” from Government 
funds advanced to him by the DOE. 


970.3100-1 Definitions. 


(a) “Cost-type contract” includes cost, 
cost-sharing, cost-plus-a-fixed-fee, cost- 
plus-award-fee, and cost-plus-incentive- 
fee contracts. 

(b) “Cost-type subcontract” is a cost- 
type arrangement in any tier under a 
cost-type prime contract where all 
higher-tier arrangements are on a cost 
basis. 
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(c) “Management and operating 
contracts” are defined in FAR 17.601. 

(d) “Supply contract” in a contract for 
supplies or services, other than 
operating, construction, on-site 
experimental or research work, or 
personal services. 

(e) “Research and development 
contract” is a contract for basic research 
(directed toward the increase of 
knowledge in science); applied research 
(involving the determination and 
expansion of the potentialities of new 
scientific discoveries or improvement in 
technology, materials, processes, 
methods, devices, and techniques 
including attempts to “advance the state 
of the art”); or development (the 
systematic use of scientific knowledge 
which is directed toward the production 
of, or improvements in useful products 
to meet specific performance 
requirements, but exclusive of 
manufacturing and production 
engineering). 

(f) “Off-site work” is contract required 
work (under a contract covered by Part 
FAR 17.6) performed in contractor- 
owned facilities, such as a central or 
branch office. 

(g) “On-site work” is work performed 
at the Government-site. 

(h) “Direct costs” are defined as 
follows: 

(1) With respect to “on-site work, 
“direct costs” technically include all 
performance costs; that is, such costs 
are identified specifically for, or account 
of, the contract. However, in some 
circumstances it may be desirable or 
necessary because of the requirements 
of the contract to distinguish between 
direct and indirect types of costs. 
“Direct costs,” when the foregoing 
circumstances apply, are those which 
are identified as having been incurred 
specifically for, or on account of a 
designated cost objective, such as a 
particular product (or groups of similar 
products), work order, job, or contract. 
Materials, labors or expenses which 
relate specifically and solely to the 
manufacture of a particular product or 
to the performance of a distinct job or 
work are broad examples of direct costs. 
Direct costs are not limited to items 
incorporated in an end product. 

(2) With respect to “off-site” work, 
“direct costs” are as defined in FAR 
31.202 and discussed in other provisions 
of this subpart. 

(i) “Indirect costs” are defined as 
follows: 

(3) With respect to “on-site” work, 
when it desirable or necessary to 
distinguish them from direct costs, 
‘indirect cost” are those items of 
material, labor, and expenses not 
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directly identified with a single final 
cost accumulation points, but identified 
with two or more objectives or with at 
least one intermediate cost objective. 

(4) With respect to “off-site” work, 
“indirect cost” are as defined in FAR 
31.203 and discussed in other provisions 
of this subpart. 


970.3100-2 Responsibilities. 


(a) The Procurement Executive is 
responsible for developing and revising 
the policy and procedures for the 
determination of allowable costs, and 
for seeing that they are properly 
coordinated with other Headquarters’ 
offices having joint interests. 

(b) The Head of the Procuring Activity 
is responsible for following the policy, 
principles and standards set forth herein 
in establishing the compensation 
provisions of contracts and subcontracts 
and for submission of deviations for 
Headquarters consideration. 


970.3100-3 Deviation. 


Deviations from the policy and 
principles set forth in this subpart shall 
not be made unless such action is 
authorized by the Procurement 
Executive, on the basis of a written 
justification stating Clearly the special 
circumstances involved. Where 
appropriate, any approved deviation 
shall be reflected in the compensation 
provisions of the contract. 


970.3101 General policy. 

The cost policies of the DOE regarding 
management and operating contracting 
is as discussed in this section: 


970.3101-1 Actual cost basis. 


(a) DOE will reimburse its contractors 
for costs incurred in the performance of 
a contract in accordance with its terms. 
Such costs are those allowable costs 
provided for in the contract to the extent 
that they are necessary or incident, and 
either directly attributable or equitably 
allocable to the work under the contract. 
This broad expression of the DOE’s 
reimbursement policy is further 
developed and elaborated upon 
throughout this subpart. 

(b) DOE uses retrospective or after- 
the-fact determination, usually called 
the actual cost basis, to establish the 
amount reimbursable to its contractors 
for their allowable costs. This general 
policy precludes the use of 
predetermined fixed percentage rates 
except for provisional payments. 

(c) When a fixed compensation for 
any otherwise allowable cost is 
separately negotiated, the items of such 
costs covered by the fixed amount shall 
be identified with maximum clarity and 
set forth in the contractor appropriate 


appendices as excludable from other 
reimbursable costs (this is done in order 
to distinguish between those allowable 
costs subject to reimbursement and 
those costs which are covered by the 
negotiated fixed amount). 


970.3101-2 Direct and indirect costs. 

(a) Direct costs identified specifically 
with a management and operating 
contract are direct cost of that contract 
and are to be charged directly thereto. 
No contract shall have allocated to it as 
a direct cost any cost, if other costs 
incurred for the same purpose, in like 
circumstances, have been included in 
any indirect cost pool to be allocated to 
that or any other final cost objective. All 
costs specifically indentified with other 
final cost objectives of the contractor 
are direct cost of those cost objectives 
and are not to be charged to the contract 
directly or indirectly. For reasons of 
practicality, any direct cost of minor 
dollar amount may be treated as an 
indirect cost if the accounting 
treatment— 

(i) Is consistently applied to all final 
cost objectives; and 

(ii) Produces substantially the same 
results as trading the cost as a direct 
cost. 

(b) Indirect cost are not subject to 
treatment as a direct cost and thus 
directly chargeable to a contract. After 
direct costs have been determined and 
charged directly to the contract or other 
work, indirect costs are those remaining 
to be allocated (1) from an appropriate 
indirect cost accumulation account. An 
indirect cost shall not be allocated to a 
management and operating contract if 
other costs incurred for the same 
purpose in like circumstances have been 
included as a direct cost of that 
contract. The following principles and 
procedures shall apply to indirect costs 
to the extent that they are incurred 
under management and operating 
contracts. . 

(1) Indirect costs shall be accumulated 
by logical cost groupings with due 
consideration of the reasons for © 
incurring such costs. Each grouping 
should be determined so as to permit 
distribution of the grouping on the basis 
of the benefits accruing to the several 
cost objectives to what it is to be 
allocated. Commonly, overhead, selling 
expenses, and general and 
administrative (G&A) expenses are 
separately grouped. Similarly, the 
particular case may require subdivision 
of these groupings; e.g., building 
occupancy costs might be separable 
from those of personnel administration 
within the manufacturing overhead 
group. This necessitates selecting a 
distribution base common to all cost 
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objectives to which the grouping is to be 
allocated. The base should be selected 
so as to permit allocation of the 
grouping on the basis of the benefits 
accruing to the several cost objectives. 
When substantially the same results can 
be achieved through less precise 
methods, the number and composition of 
cost groupings should be governed oy 
practical considerations and should not 
unduly complicate the allocation. 

(2) Once an appropriate base for 
distributing indirect costs has been 
accepted, it shall not be fragmented by 
removing individual elements. All items 
properly includable in an indirect cost 
base should bear a pro rata share of 
indirect costs irrespective of their 
acceptance as Government contract 
costs. For example, when a cost input 
base is used for the distribution of G&A 
costs, all items that would properly be 
part of the costs input base, whether 
allowable or unallowable, shall be 
included in the base and bear their pro 
rata share or G&A costs. 

(3) The method of allocating indirect 
costs shall be in accordance with 
generally actepted accounting principles 
which are consistently applied. 

(4) A base period for allocating 
indirect costs is the cost accounting 
period during which such costs are 
incurred and accumulated for 
distribution to work performed in that 
period. Generally, the appropriate cost 
accounting period will be the 
organization’s annual fiscal year. 


970.3101-3 General basis for 
reimbursement of costs. 


(a) The total reimbursable cost of a 
DOE management and operating 
contract is the sum of the allowable 
direct costs necessary or incident to the 
performance of the contract, plus any 
properly allocable portion of allowable 
indirect costs, (including corporate or 
home office G&A expense, or branch 
office indirect expenses), if any, less 
applicable income and other credits. In 
determining allowability and 
reimbursability of costs, there shall be 
considered: 

(1) Reasonableness, including the 
exercise of prudent business judgment; 

(2) A cost is allocable if it is 
assignable or chargeable to one or more 
cost objectives in accordance with the 
relative benefits received or other 
equitable relationship. 

(3) Application of generally accepted 
accounting principles and practices 
appropriate to identify and measure 
costs of performing the contractor in 
accordance with this subpart; 





(4) All exclusions of and limitations of 
types and amounts of items of cost set 
forth in the contract; 

(5) Approvals by the contracting 
officer required under the contract 
terms; and 

(6) Cost accounting standards if 
applicable. 


970.3101-4 Cost determination based on 
audit. 


(a) The amount reimbursable under 
managment and operating contracts 
shall be determined in and the 
principles set forth in the subpart 
accordance with the terms of the 
respective contract on the basis of audit. 
In the event that the contractual terms 
differ, or are inconsistent with (see 
970.3100-3 for approval of deviations) 
the principles stated herein, the 
contractual terms control. The audit is 
performed directly by DOE (or by the 
cognizant Federal agency pursuant to 
arrangements made by the DOE). 
Contracting officers shall assure that 
management and operating contractors 
assume the responsibility for audit of 
subcontractors (and provide for the 
audit of lower tier subcontractors by the 
subcontractor immediately preceding in 
the contractual chain) except as noted in 
this paragraph. Exceptions may be made 
to this general principle of 
subcontractors being audited by the new 
higher-tier contractor, where the latter. 
interrelated with the subcontractor 
involved, does not have the necessary 
audit facilities, or for other reasons, is 
not in a postition to perform the 
subcontract audit in a manner 
satisfactory to DOE. In the event of such 
exception, the subcontractor audit 
responsibility shal] rest with the 
successively higher-tier contractor (or 
ultimately DOE), but responsibility for 
determining the costs reimbursable to 
the subcontractor remains with the next 
higher-tier contractor on the basis of 
such audit. 

(b) Where the amount of cost-type 
work to be performed for DOE in a 
particular facility is less than that being 
performed at same facility for other 
Federal agencies, arrangements may be 
made to have the cognizant agency 
perform the audit of the subcontract in 
support of DOE. These arrangements 
shall be made administratively between 
DOE and the other agency involved, and 
wherever possible, shall provide for the 
cognizant agency to audit against the 
DOE cost principles. In no case, 
however, shall the arrangements 
preclude determination by the DOE 
contracting officer of the allowable and 
unallowable costs in accordance with 
970.5204-13 and 970.5204—14. Steps 
appropriate in the light of the magnitude 


and nature of the costs shall be taken by 
the contracting officer to ascertain that 
the audit results properly reflect the 
application of DOE cost principles 
(particularly as to types and amounts of 
items of cost including incidence, 
allocability, and equitable distribution 
thereof). 


970.3101-5 Contractor's system of 
accounting. 

(a) Careful DOE study of a 
management and operating contractor's 
usual accounting procedures shall be 
made prior to arriving at an 
understanding with the contractor as to 
the accounting system to be employed 
by the contractor during the period of 
contract performance. 

(b) A contactor’s customary 
accounting practices are usually 
accepted for management and operating 
contracts if they conform to generally 
accepted accounting principles, produce 
equitable results, are consistently 
applied, are not in conflict with the 
provisions of this subpart, are conducive 
to accurate costing of the contract work, 
and produce reports required by the 
DOE. 


970.3101-6 Advance understandings on 
particular cost items. 

(a) It is important that agreement 
between DOE and its managment and 
operating contractors be reached in 
advance of the incurrence of costs in 
categories where reasonableness or 
allocability are difficult to determine in 
order to avoid possible subsequent 
disallowance or dispute. Any such 
agreement should be incorporated in the 
contract. But the absense of such 
agreement on any element of cost will 
not, in itself, serve to make the element 
either allowable or unallowable. 
Examples of costs on which advance 
agreements may be particularly 
important are: 

(1) Defered maintenance costs; 

(2) Precontract costs; 

(3) Professional or technical 
counseling services; 

(4) Reconversion costs; 

(5) Research and development costs; 

(6) Royalties; 

(7) Selling and distribution costs; 

(8) Unemployment insurance 
experience ratings; and 

(9) Employee compensation, travel, 
relocation expenses and other personnel 
costs. 

(b) DOE generally utilizes two basic 
methods of achieving and recording 
understandings with contractors as to 
the allowability of employee 
compensation, travel, relocation, and 
other personnel costs: (1) Negotiation of 
a pesonnel appendix to the contract, 
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which sets forth the policies, programs, 
and schedules which are accepted as 
the basis for determining the 
allowability of costs; or (2) reviewing 
and reaching agreements on established 
policies, programs, and schedules (and 
any changes thereot during the contract 
term) applicable to contractor’s private 
operations which are acceptable for 
contract work and which will be 
consistently followed throughout for 
contract work and which will be 
consistently followed throughout the 
contractor's organization. A personnel 
appendix to the contract setting forth 
advance understandings covering 
compensation for personal services shall 
be utilized in manangement and 
operating contracts {as defined in FAR 
17.601) when one or more of the 
following circumstances exist: when 
policies, programs, and schedules are 
established specifically for contract 
work; when the contractor's work is 
predominantly or exclusively made up 
of negotiated Government contract 
work; when contract work is so different 
from organization's private work that 
existing established policies, programs, 
and schedules cannot reasonably be 
extended to and consistently applied on 
contract work; or, when established 
policies, programs, and schedules 
proposed for contract work are not 
sufficiently definitive to permit a clear 
advance mutual understanding of 
allowable costs and to provide a basis 
for audit. The Head of the Contracting 
Activity is authorized to select the 
alternative method of achieving and 
recording advance understanding that 
they find most appropriate, after 
considering the facts of the particular 
contract situation. As used in this 
paragraph: 

(c} With regard to costs at (a){9) 
above: 

(1) Compensation for personal 
services includes wages and salaries, 
bonuses and incentives, premium 
payments, pay for time not worked, and 
supplementary compensation and 
benefits, such as pension and 
retirement, group insurance, severance 
pay plans, and other forms of 
compensation covered by 970.3102-2. 

(2) Employee travel costs include 
transportation expenses on official 
business, within the U.S. or outside the 
U.S. as necessary. Travel of executive 
officers is covered in 970.3102-17. 
Contractor travel policies must be 
acceptable to the Department, and result 
in reasonable cost necessary for 
contract performance. To avoid disputes 
and to clearly state the treatment that 
applies to travel cost, advance 
understandings should be reached with 
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the management and operating 
contractor. They should be sufficiently 
definitive to evidence the contractor's 
responsibility to minimize costs 
consistent with contract performance. 
The allowability of certain travel costs, 
such as air travel, are specifically 
limited by Department policy. For 
example, the added cost of first class air 
travel is prohibited as an allowable cost, 
except under stringent conditions, which 
must be justified in writing. 
Contractually enforceable 
understandings concernig the 
allowability of other potentially 
significant travel cost (such as the use of 
Government-furnished automobiles or 
Government-contract provided rental 
automobiles) should be reached with the 
contractor. A reasonable basis for such 
understandings is the Federal travel 
policy applicable to Government and 
directly paid contractor employees. 

(3) Other personnel costs includes 

{i) Morale, health, welfare, and food 
service and dormitory costs covered in 
970.3102; 

(ii) Training and education costs 
covered in 970.3102. 

(iii) Relocation cost for relocating 
employees as discussed in 970.3102-6; 
and special or more movement; and, 


970.3102 Application of cost principles. 

The incurred costs of performing 
management and operating contracts 
shall be reimbursed to the extent they 
are reasonable, allocable, and 
determined to be allowable under the 
provisions of this subpart and the terms 
of the contract. The DOE principles on 
allowability of selected items or 
classification of cost or situations 
expected to be associated with the 
performance of contract work are as 
stated in this 970.3102. 


970.3102-1 General and administrative 
- expenses. 

(a) For on-site work, the DOE 
considers that its fee allowance for 
management and operating contracts 
provides for the recognition of 
appropriate compensation for home or 
corporate office general and 
administrative expenses incurred in the 
general management of the contractor's 
business as a whole. 

(1) The above policy is not intended to 
preclude the payment of general and 
administrative expenses merely because 
they are incurred or accounted for at or 
by a contractor’s home or corporate 
office and not the operating site. The 
DOE recognizes some benefit of such 
cost to the DOE program. The basis of 
recognition through fee allowance is 
associated with the difficulty of 
determining and assessing the dollar 


value of such expenses that might be 
applicable to or have benefit to a 
management and operating contract. 
Conventional allocation techniques; i.e., 
total operating costs, labor dollars or 
hours, etc., are generally not considered 
appropriate because they normally 
distribute such expenses over a base 
representative of contractor investment 
(in terms of its own resources, including 
labor, material, overhead, etc.). 
Contractor investments and home office 
contributions are minimal under DOE’s 
operating and management contracts in 
as much as they are totally financed and 
supported by DOE advance payments 
under the letter-of-credit method and by 
DOE’s provision of government-owned 
and project-exclusive facilities, 
property, and other needed resources. 
(2) Notwithstanding the above 
concept, it is recognized that from time 
to time the fee amounts established for a 
management and operating contract, to 
meet the purpose cited in 970.15.901 and 
consideration of the factors in 970.15- 
904, may be considered insufficient to 
adequately recognize a contractor's 
general and administrative expenses 
incurred in general management and 
administration of the contractor's 
business as a whole and which appear 
to have a directly benefiting relationship 
to the DOE program. Such recognitions 


’ may be the basis of requesting fee 


amounts in excess of the limitations set 
forth in 970.15-905 or alternatively, in 
any particular case, the contractor may 
be compensated on the basis of cost in 
accordance with 970.3101-1 if the Head 
of the Contracting Activity or other 
approving contract official authorizes or 
approves the procedure and a fair and 
reasonable amount can be agreed upon. 
Such amount shall normally be in 
addition to the applicable fee amounts. 

(b) The DOE allows company general 
and administrative expenses under off- 
site architect-engineer, supply and 
research contracts with commercial 
contractors performing the work in their 
own facilities. Contractor's general and 
administrative expenses, may, however, 
be included for reimbursement under 
such DOE off-site architect-engineer, 
supply and research contracts, only to 
the extent that they are established, 
after careful examination, to be 
allowable in nature and properly 
allocable to the work. Work performed 
in a contractor's own facilities under a 
management and operating or 
construction contract may likewise be 
allowed to bear the properly allocable 
portion of allowable company general 
and administrative expense. 


970.3102-2 Compensation for personal 
services. 


(a) General. Compensation for 
personal services includes all 
remuneration paid currently or accrued, 
in whatever form and whether paid 
immediately or deferred, for services 
rendered by employees to the contractor 
during the period of contract _ 
performance (except as otherwise 
provided for severance pay costs in 
paragraph (b)(4)(i) below and for 
pension cost in paragraph (b)(1) below). 
It includes, but is not limited to, salaries: 
wages; directors’ and executive 
committee members fees; bonuses 
(including stock bonuses); incentive 
awards; employee stock options, stock 
appreciation rights, and stock ownership 
plans; employee insurance; fringe 
benefits; contributions to pension, 
annuity, and management employee 
incentive compensation plans; and 
allowances for off-site pay, incentive 
pay, location allowances, hardship pay, 
severance pay, and cost of living 
differential. 

(b) Allowahility. For management and 
operating contracts (as defined in FAR 
17.601) and other contract situations 
where deemed appropriate (see 
970.3101-6), allowz2ble costs for 
compensation for personal services will 
be set forth in a personnel appendix in 
the contract. This personnel appendix 
shall be negotiated using the principles 
and policies of FAR 31.2 implemented 
and supplemented by this section 
970.3102-2, and other pertinent parts of 
the DEAR. For other contracting 
situations, except as otherwise 
specifically provided in this 970.3102-2, 
cost of compensation for personal 
services is to the treated as allowable to 
the extent that: 

Compensation for personal services 
must be for work performed by the 
employee in the current year and must 
not represent a retroactive adjustment 
of prior years’ salaries or wages (but see 
970.3102-2(i), {j), (1), (m), and (n) below). 

(2) The compensation in total must be 
reasonable for the work performed; 
however, specific restrictions on 
individual compensation elements must 
be observed where they are prescribed. 

(3) The compensation must be based 
upon and conform to the terms and 
conditions of the contractor's 
established compensation plan or 
practice followed so consistently as to 
imply, in effect, an agreement to make 
the payment. 

(4) No resumption of allowability will 
exist where the contractor introduces 
major revisions of existing 
compensation plans or new plans and 
the contractor— 





(i) Has not notified the cognizant 
contracting officer of the changes either 
before their implementation, or within a 
reasonable period after their 
implementation, and 

(ii) Has not provided the Government, 
either before implementation or within a 
reasonable period after it, an 
opportunity to review the allowability of 
the changes. 

(5) Costs that are unallowable under 
the contract terms or other paragraphs 
of this section 970.3102 shall not be 
allowable under this section 970.3102-2 
solely on the basis that they consititute 
compensation for personal services. 

(c) Reasonableness. Subject to 
970.3102-2(d) of this section 
compensation for personal services will 
be considered reasonable if the total 
compensation conforms generally to 
compensation paid by other firms of the 
same size, in the same industry, or in the 
same geographic area for similar 
services or work performed. This does 
not preclude the Government from 
challenging the reasonableness of an 
individual element of compensation 
where costs are excessive in comparison 
with compensation paid by other firms 
of the same size, same industry, or in the 
same geographic area for similar 
services. In administering this principle, 
it is recognized that not very 
compensation case need be subjected in 
detail to the above tests. The tests need 
be applied only when a general review 
reveals amounts or types of 
compensation that appear unreasonable 
or unjustified. In questionable cases, the 
contractor has responsibility to support 
the reasonableness of compensation in 
relation to the effort performed. 
Compensation costs under certain 
conditions give rise to the need for 
special consideration. Among such 
conditions are the following: 

(1) Compensation to (i) owners of 
closely held corporations, partners, sole 
proprietors, or members of their 
immediate families, or (ii) persons who 
are contractually committed to acquire a 
substantial financial interest in the 
contractor’s enterprise. Determination 
should be made that salaries are 
reasonable for the personal services 
rendered rather than being a distribution 
of profits. Compensation in lieu of salary 
for services rendered by partners and 
sole proprietors will be allowed to the 
extent that it is reasonable. and does not 
consititute a distribution of profits. For 
closely held corporations, compensation 
costs covered by the subpargraph shall 
not be recognized in amounts exceeding 
those costs that are deductible as 
compensation under the Internal 
Revenue Code and regulations under it. 


(2) Any change in a contractor's 
compensation policy that results in a 
substantial increase in the contractor's 
level of compensation, particularly when 
it was concurrent with an increase in 
the ratio of Government contracts to 
other business, or any change in the 
treatment of allowability of specific 
types of compensation due to changes in 
the treatment of allowability of specific 
types of compensation due to changes in 
Government policy. No presumption of 
reasonableness will exist where major 
revision of existing compensation plans 
or new plans are introduced by the 
contractor; and the contractor— 

(i) Has not notified the cognizant 
contracting officer of the change either 
before their implementation or within a 
reasonable period after their 
implementation; and 

(ii) Has not provided the Government, 
either before implementation or within a 
reasonable period after it, an 
opportunity to review the 
reasonableness of the changes. 

(3) The contractor’s business is such 
that its compensation levels are not 
subject to the restraints that normally 
occur in the conduct of competitive 
business. 

(4) The contractor incurs costs for 
compensation in excess of the amounts 
which are deductible under the Internal 
Revenue Code and regulations issued it. 

(d) DOE Review and approval of 
compensation paid individual 
employees. In determining the 
reasonableness of compensation, the 
compensation of each individual 
contractor employee normally need not 
be subjected to review and approval. 
Generally, the compensation paid 
individual employees should be left to 
the judgment of contractors subject to 
the limitations of DOE-approved 
compensation policies, programs, 
classification systems, and schedules, 
and amounts of money authorized for 
wages and salary increases for groups of 
employees. However, all compensation 
due an individual of $50,000 or more 
shall require the contracting officer's or 
designee’s review and approval. In 
addition, it will often be necessary that 
employee compensation be subjected to 
review and approval on an individual 
basis at a level below $50,000, when the 
contracting officer finds it appropriate 
for the particular situation. The contract 
shall specifically provide for the 
approval by the contracting officer of 
the cost of compensating an individual 
contractor employee above the level 
determined by the contracting officer, if 
a total of 50 percent or more of such 
compensation is reimbursed under DOE 
cos-type contracts. For purposes of 
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determining the level for individual 
review and approval, total 
compensation as used in this paragraph 
includes only the employee's salary and 
bonus or incentive compensation. As in 
the case of other personnel and 
compensation costs, it is intended that 
contracting officer review and approval 
of individual compensation normally 
will be prior to incurrence of costs. 

(e) Labor-management agreements. 
Notwithstanding any other DOE 
requirements, costs of compensation are 
not allowable to the extent that they 
result from provisions of labor- 
management agreements that, as 
applied to work in performing 
Government contracts, are determined 
to be unreasonable because they are 
either unwarranted by the character and 
circumstances of the work or 
discriminatory against the Government. 
The application of the provisions of a 
labor-management agreement designed 
to apply to a given set of circumstances 
and conditions of employment (e.g., 
work involving extremely hazardous 
activities or work not requiring recurrent 
use of overtime) is unwarranted when 
applied to a Government contract 
involving significantly different 
circumstances and conditions of 
employment (e.g., work involving less 
hazardous activities or work continually 
requiring use of overtime). It is 
discriminatory against the Government 
if it results in employee compensation 
(in whatever form or name) in excess of 
that being paid for similar non- 
Government work under comparable 
circumstances. Disallowance of costs 
will not be made under this paragraph 
(e) unless— 

(1) The contractor has been permitted 
an opportunity to justify the costs; and 

(2) Due consideration has been given 
to whether unusual conditions pertain to 
Government contract work, imposing 
burdens, hardships, or hazards on the 
contractor’s employees, for which 
compensation that might otherwise 
appear unreasonable is required to 
attract and hold necessary personnel. 

(f) Salaries and wages. Salaries and 
wages for current services include gross 
compensation paid to employees in the 
form of cash, stock (see paragraph (h)(2) 
below regarding valuation), products or 
services, and are allowable. 

(g) Domestic and foreign differential 
pay. (1) When personal services are 
performed in a foreign country, 
compensation may also include a 
differential that may properly consider 
all expenses associated with foreign 
employment such as housing, cost of 
living adjustment, transportation, 
bonuses, additional Federal, state, local 





Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


or foreign income taxes resulting from 
foreign assignment, and other related 
expenses. 

(h) Bonuses and incentive 
compensation. Incentive compensation 
and cash bonuses based on production, 
cost reduction or efficent performance, 
suggestion awards, and safety awards 
are to the treated as allowable, to the 
extent that the contractor's overall 
compensation plan is determined to be 
reasonable and such costs are paid or 
accrued, pursuant to an agreement 
entered into in good faith between the 
contractor and the employees before the 
services were rendered, or pursuant to 
an established plan followed by the 
contractor so consistently as to imply, in 
effect, an agreement to make such 
payment (see 970.3101-6). In determining 
reasonableness, it will be necessary to 
take into account, not only bonuses and 
incentive compensation payments 
charged directly to the contract, but also 
payments charged indirectly to the 
contract through overhead. Bonuses, 
awards, and incentive compensation, 
when any of them are deferred, are to be 
treated as allowable to the extent 
provided in paragraph (m) of this 
section. 

(1) Bonuses and incentive 
compensation paid to employees other 
than those whose pay is directly 
reimbursed will not be made allowable 
in on-site construction and management 
and operating contracts, where home 
office general and administrative 
expense is unallowable. 

(2) When the costs of bonuses and 
incentive compensation are paid in the 
stock of the contractor or of an affiliate, 
the following additional restrictions 
apply: 

(i) Valuation placed on the stock shall 
be the fair market value on the 
measurement date (i.e., the first date the 
number of shares awarded is known) 
determined upon the the most objective 
basis available; and 

(ii) Accruals for the cost of stock 
before issuing the stock to the 
employees shall be subject to 
adjustment according to the possibilities 
that the employees will not receive the 
stock and that their interest in the - 
accruals will be forfeited. 

(3) When the bonus and incentive 
compensation payments are deferred, 
the costs are subject to the requirements 
of paragraph (h)(1) above and of 
paragraph (m) below. 

(i) Severance pay. (1) Severance pay, 
also commonly referred to as dismissal 
wages, is a payment in addition to 
regular salaries and wages by 
countractors to workers whose 
employment is being involuntarily 
terminated. Payments for early 


retirement incentive plans are covered 
in paragraph (11)(6) below. 

(2) Severance pay to be allowable 
must meet the general allowability 
criteria in paragraph (i}(2)(i) below, and, 
depending upon whether the severance 
is normal or abnormal, criteria in 
paragraph (i)(2)(ii) for normal 
serverance pay or paragraph (i)}(2)(iii) 
for abnormal serverance pay also apply. 

{i) Severance pay is allowable only to 
the extent that, in each case, it is 
required by (A) law, (B) employer- 
employee agreement, (C) established 
policy that constitutes, in effect, an 
implied agreement on the contractor's 
part, or (D) circumstances of the 
particular employment. Payments made 
in the event of employment with a 
replacement contractor where continuity 
of employment with credit for prior 
length of service is preserved under 
substantially equal conditions of . 
employment, or continued employment 
by the contractor at another facility, 
subsidiary, affiliate, or parent company 
of the contractor are not severance pay 
and are unallowable. Severance 
payments, or amounts paid in lieu 
thereof, are not allowable when paid to 
employees in addition to early or normal 
retirement payments. 

(ii) Actual normal turnover severance 
payments shall be allocated to all work 
performed in the contractor's plant, or 
where the contractor provides for 
accrual of pay for normal severances, 
that method will be acceptable if the 
amount of the accrual is reasonable in 
light of payments actually made for 
normal severances over a representative 
past period and if amounts accrued are 
allocated to all work performed at the 
facility. 

(iii) Abnormal or mass severance pay 
is of such a conjectural nature that 
measurement of costs by means of an 
accrual will not achieve equity to both 
parties. Thus, accruals for this purpose 
are not allowable. However, the 
Government recognizes its obligation to 
participate, to the extent of its fair 
share, in any specific payment. Thus, 
allowability will be considered on a 
case-by-case basis. 

(3) Subject to paragraph (a) of this 
section, the following standards apply in 
determining allowability of costs for 
severance pay plans of operating 
contractors: 

(i) Payments should be made only 
upon involuntary termination by 
reduction in force (RIF) of an employee 
which results in a permanent separation 
from the employment of the contractor. 
However, payments may also be made 


’ upon voluntary separation of an 


employee within a RIF grouping, but not 
otherwise scheduled for termination, 


which thereby eliminates the need for 
terminating another employee 
involuntarily. 

(ii) Payments should not be provided 
for in the event of temporary layoffs; 
employment or offer of employment 
with a replacement contractor 
(employer) where continuity of 
employment with credit for prior length 
of service is preserved under _ 
substantially equal conditions of 
employment; early or normal retirement; 
or continued employment by the 
contractor at another facility, 
subsidiary, affiliate, or parent company 
of the contractor. Contractor employees 
should not have the option of refusing 
employment to receive severance pay. 

(j) Backpay. (1) Backpay resulting 
from violations of Federal labor laws or 
the Civil Rights Act of 1964. Backpay 
may result from a negotiated settlement, 
order, or court decree that resolves a 
violation of Federal labor laws or the 
Civil Rights Act of 1964. Such backpay 
falls into two categories: one requiring 
the contractor to pay employees 
additional compensation for work 
performed for which they were 
underpaid, and the other resulting from 
other violations, such as when the 
employee was improperly discharged, 
discriminated against, or other 
circumstances for which the backpay 
was not additional compensation for 
work performed. Backpay resulting from 
underpaid work is compensation for the 
work performed and is allowable. All 
other backpay resulting from willful 
violation of Federal labor laws or the 
Civil Rights Act of 1964 is unallowable. 

(2) Other backpay. Backpay may also 
result from payments to union 
employees (union and non-union) for the 
difference in their past and current wage 
rates for working without a contract or 
labor agreement during labor 
management negotiations. Such backpay 
is allowable. Backpay to nonunion 
employee based upon results of union 
agreement negotiations is allowable 
only if (i) a formal agreement or 
understanding exists between 
management and the employees 
concerning these payments, or (ii) an 
established policy or practice exists and 
is followed by the contractor so 
consistently as to imply, in effect, an 
agreement to make such payment. 

(k) Stock options stock appreciation 
rights, and phantom stock plans. (1) The 
cost of stock options awarded to 
employees to purchase stock of the 
contractor or of an affiliate will be 
treated as deferred compensation and 
must comply with the requirements of 
paragraph (m) below and with the 
allowability criteria contained in 
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paragraph (k)(2) below. The allowable 
cost of stock appreciation rights, 
whether offered separately or combined 
with stock options, will be determined 
in the same manner as stock options. 

(2) The allowable costs of stock 
options and stock appreciation rights 
will be limited to the difference between 
the option price or stock-appreciation- 
right price and the market price of the 
stock on the measurement date {i.e., the 
first date on which both the number of 
shares and the option or stock- 
appreciation-right price are known). 
Accordingly, when the option or stock- 
appreciation-right price is equal to or 
greater than the market price on the 
measurement date, then no costs are 
allowed for contract costing purposes. 

(3) In phantom-stock-type plans, 
contractors assign or attribute 
contingent shares of stock to employees 
as if the employees own the stock, even 
though the employees neither purchase 
the stock nor receive title to it. Under 
these plans, an employee’s account may 
be increased by the equivalent of 
dividends issued and any appreciation 
in the market price of the stock over the 
price of the stock on the measurement 
date ({i.e., the first date the number of 
shares awarded is known). Such 
increases in employee accounts for 
dividend equivalents and market price 
appreciation are unallowable. 

(I) Pension costs. (1) A pension plan is 
a deferred compensation plan that is 
established and maintained by one or 
more employers to provide 
systematically for paying benefits to 
plan participants after their retirement, 
provided that the benefits are paid for 
life or are payable for life at the option 
of the employee. Additional benefits 
such as permanent and total disability 
and death payments and survivorship 
payments to beneficiaries of deceased 
employees may be treated as pension 
costs, provided the benefits are an 
integral part of the pension plan and 
meet all the criteria pertaining to 
pension costs. 

(2) Pension plans are normally 
segregated into two types of plans: 
defined benefit or defined contribution 
pension plans. Except as provided by 
other DOE directives, the cost of all 
defined benefit pension plans shall be 
measured, allocated, and accounted for 
in compliance with the provisions of 
CAS 412, Composition and 
Measurement of Pension Costs, and 
CAS 413, Adjustment and Allocation of 
Pension Cost. The costs of all defined 
contribution pension plans shall be 
measured, allocated, and accounted for 
in accordance with the provisions of 
CAS 412. Pension costs are allowable 
subject to directives issued by the Office 


of Labor Relations, Headquarters, the 
referenced standards and the cost 
limitations and exclusions set forth 
below in this paragraph and in 
paragraphs (1)(3), (4), (5), (6), and (7) 
below. 

(i) To be allowable in the current year, 
pension costs must be funded by the 
time set for filing the Federal income tax 
return or any extensicn thereof. Pension 
costs assigned to the current year, but 
not funded by the tax return time, shall 
not be allowable in any subsequent 
year. 

(ii) Pension payments must be 
reasonable in amount and be paid 
pursuant to (A) an agreement-entered 
into in good faith between the 
contractor and employees before the 
work or services are performéd and (B) 
the terms and conditions of the 
established plan. The cost of changes in 
pension plans which are discriminatory 
to the Government or are not intended 
to be applied consistently for all 
employees under similar circumstances 
in the future are not allowable. 

(iii) Except as provided for early 
retirement benefits in paragraph (1)(6) 
below, one-time-only pension 
supplements not available to all 
participants of the basic plan are not 
allowable as pension costs unless the 
supplemental benefits represent a 
separate pension plan and the benefits 
are payable for life at the option of the 
employee. 

(iv) Increases in payments to 
previously retired plan participants 
covering cost-of-living adjustments are 
allowable if paid in accordance with a 
policy or practice consistently followed. 

(3) Defined benefit pension plans. 
This paragraph covers pension plans in 
which the benefits to be paid or the 
basis of determining such benefits are 
established in advance and the 
contributions are intended to provide 
the stated benefits. The cost limitations 
and exclusions pertaining to defined 
benefit plans are as follows: 

(i) Normal costs of pension plans not 
funded in the year incurred, and all 
other components of pension costs (see 
CAS 412.40(a)(1)) assignable to the 
current accounting period but not 
funded during it, shall not be allowable 
in subsequent years (except that a 
payment made to a fund by the time set 
for filing the Federal income tax return 
or any extension thereof is considered 
to have been made during such taxable 
year). However, any part of a pension 
cost that is computed for a cost 
accounting period that is deferred 
pursuant to a waiver granted under the 
provisions of the Employee's Retirement 
Income Security Act of 1974 (ERISA) 
(see CAS 412.50(c)(3)), will be allowable 
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in those future accounting periods in 
which the funding does occur. The 
allowability of these deferred 
contributions will be limited to the 
amounts that would have been allowed 
had the funding occurred in the year the 
costs would have been assigned except 
for the waiver. 

(ii) Any amount paid or funded before 
the time it becomes assignable and 
allowable shall be applied to future 
years, in order of time, as if actually 
paid and deductible in those years. The 
interest earned on such premature 
funding, based on the evaluation rate of 
return, may be excluded from future 
years’ computations of pension costs in 
accordance with CAS 412.50{a)(7). 

{iii) Increased pension costs caused 
by delay in funding beyond 30 days after 
each quarter of the year to which they 
are assignable are unallowable. If a 
composite rate is used for allocating 
pension costs between the segments of a 
company and if, because of differences 
in the timing of the funding by the 
segments, an inequity exists, allowable 
pension costs for each segment will be 
limited to that particular segment’s 
calculation of pension costs as provided 
for in CAS 413.50(c)}(5). Determination of 
unallowable costs shall be made in 
accordance with the actuarial method 
used in calculating pension costs. 

(iv) Allowability of the cost of 
indemnifying the Pension Benefit 
Guaranty Corporation (PBGC) under 
ERISA section 4062 or 4064 arising from 
terminating an employee deferred 
compensation plan will be considered 
on a case-by-case basis; provided that if 
insurance was required by the PBGC 
under ERISA Section 4023, it was so 
obtained and the indemnification 
payment is not recoverable under the 
insurance. Consideration under the 
foregoing circumstances will be 
primarily for the purpose of appraising 
the extent to which the indemnification 
payment is allocable to Government 
work. If a beneficial or other equitable 
relationship exists, the Government will 
participate in the indemnification 
payment to the extent of its fair share. 

(4) Defined contribution pension 
plans. This subparagraph covers those 
pension plans in which the contributions 
to be made are established in advance 
and the level of benefits is determined 
by the contributions made. It also covers 
profit sharing, savings plans, and other 
such plans provided the plans fall within 
the definition of a pension plan in 
paragraph (1)(1) above. 

(i) The pension cost assignable to a 
cost accounting period is the net 
contribution required to be made for 
that period after taking into account 
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dividends and other credits, where 
applicable. However, any portion of 
pension cost computed for a cost 
accounting period that is deferred 
pursuant to a waiver granted under the 
provisions of ERISA (see CAS 
412.50(c)(3)) will be allowable in those 
future accounting periods when the 
funding does occur. The allowability of 
these deferred contributions will be 
limited to the amounts that would have 
been allowed had the funding been 
made in the year the costs would have 
been assigned except for the waiver. 

(ii) Any amount paid or funded to the 
trust before the time it becomes 
assignable and allowable shall be 
applied to future years, in order of time, 
as if actually paid and deductible in 
such years. 

(iii) The provisions of paragraph 
(1)(3)(vi) above concerning payments to 
PBGC apply to defined contribution 
plans. 

(5) Pension plans using pay-as-you-go 
methods. A pension plan using pay-as- 
you-go methods is a plan in which the 
contractor recognizes pension cost only 
when benefits are paid to retired 
employees or their beneficiaries. 
Regardless of whether the payment of 
pension benefits contribution can or 
cannot be compelled, allowable costs 
for these types of plans shall not exceed 
an amount computed as follows: 

(i) Compute, by using an actuarial cost 
method, the plan’s actuarial liability for 
benefits earned by plan participants. 
This entire liability is always unfunded 
for a pay-as-you-go plan. 

(ii) Compute a level which, including 
an interest equivalent, would amortize 
the unfunded actuarial liability over a 
period of no less than 10 or more than 40 
years from the inception of the liability. 

(iii) Compute, by using an actuarial 
cost method, a normal cost for the 
period. 

(iv) The sum of paragraphs (1) (ii) and 
(iii) above represents the amount of 
pension costs assignable to the current 
period. This amount, however, is limited 
to the amount paid in the year. 

(v) For purposes of determining 
contract cost where a pay-as-you-go 
plan is initiated as either a supplemental 
plan or an additional but separate plan 
to a basic funded plan, the plans will be 
treated as one plan; e.g., the actuarial 
cost method, past service amortization 
period, etc., of the basic plan will be 
used on the supplemental or additional 
pay-as-you-go plan in determining the 
proper costs assignable to the current 
period. Any costs in excess of those 
determined by using the actuarial cost 
method and assumptions of the basic 
plan are allowable. However, where 
assumption for salary progressions, 


mortality rates of the participants, and 
so forth are significantly different, the 
assumptions used for the basic and 
supplemental plan may be different. 

(vi) The requirements of paragraphs 
(1)(3) (i) through (iv) above are also 
applicable to pay-as-you-go plans. 

(6) Early retirement incentive plans. 
An early retirement incentive plan is a 
plan under which employees receive a 
bonus or incentive, over and above the 
requirement of the basic pension plan, to 
retire early. These plans normally are 
not applicable to all participants of the 
basic plan and do not represent life 
income settlements, and as such would 
not qaalify as pension costs. However, 
for contract costing purposes, early 
retirement incentive payments are 
allowable subject to pension costs 
criteria contained in paragraph (1)(3) (i) 
through (iv) provided— 

(i) The costs are accounted for and 
allocated in accordance with the 
contractor's system of accounting for 
pension costs (see paragraph (1)(5)(v) 
above for supplemental pension 
benefits); 

(ii) The payments are made in 
accordance with the terms and 
conditions of the contractor's plan; 

(iii) The plan is applied only to active 
employees. The cost of extending the 
plan to employees who retired or were 
terminated before the adoption of the 
plan is unallowable; and 

(iv) The total of the incentive 
payments to any employee may not 
exceed the amount of the employee's 
annual salary for the previous fiscal 
year before the employee's retirement. 

(7) Employee stock ownership plans 
(ESOP). (i) An ESOP is an individual 
stock bonus plan designed specifically 
to invest in the stock of the employer 
corporation. The contractor's 
contributions to an Employee Stock 
Ownership Trust (ESOT) may be in the 
form of cash, stock, or property. Costs of 
ESOP’s are allowable subject to the 
following conditions: 

(i) Contributions by the contractor in 
any one year may not exceed 15 percent 
(25 percent when a money purchase 
plan is included) of salaries and wages 
of employees participating in the plan in 
any particular year. 

(ii) The contribution rate (ratio of 
contribution to salaries and wages of 
participating employees) may not 
exceed the last approved contribution 
rate except when approved by the 
contracting officer based upon 
justification provided by the contractor. 
When no contribution was made in the 
previous year for an existing ESOP, or 
when a new ESOP is first established, 
and the contractor proposes to make a 
contribution in the current year, the 


contribution rate shall be subject to the 
contracting officer's approval. 

(iii) When a plan or agreement exists 
wherein the liability for the contribution 
can be compelled for a specific year, the 
expense associated with that liability is 
assignable only to that period. Any 
portion of the contribution not funded 
by the time set for filing of the Federal 
income tax return for that year or any 
extension thereof shall not be allowable 
in subsequent years. 

(iv) When a plan or agreement exists 
wherein the liability for the contribution 
cannot be compelled, the amount 
contributed for any year is assignable to 
that year provided the amount is funded 
by the time set for filing of the Federal 
income tax return for that year. 

(v) When the contribution is in the 
form of stock, the value of the stock 
contribution shall be limited to the fair 
market value of the stock on the date 
that titleis effectively transferred to the 
trust. Cash contributions shall be 
allowable only when the contractor 
furnishes evidence satisfactory to the 
contracting officer demonstrating that 
stock purchases by the ESOT are or will 
be at a fair market price; e.g., makes 
arrangements with the trust permitting 
the contracting officer to examine 
purchases of stock by the trust to 
determine that prices paid are at fair 
market value. When excessive prices 
are paid, the amount of the excess will 
be credited to the same indirect cost 
pools that were charged for the ESOP 
contributions in the year in which the 
stock purchase occurs. However, when 
the trust purchases the stock with 
borrowed funds which will be repaid 
over a period of years by cash 
contributions from the contractor to the 
trust, the excess price over fair market 
value shall be credited to the indirect 
cost pools pro rata over the period of 
years during which the contractor 
contributes the cash used by the trust to 
repay the loan. When the fair market 
value of unissued stock or stock of a 
closely held corporation is not readily 
determinable, the valuation will be 
made on a case-by-case basis taking 
into consideration the guidelines for 
valuation used by the IRS. 

(ii) Amounts contributed to an ESOP 
arising from either (A) an additional 
investment tax credit (see 1975 Tax 
Reduction Act—TRASOP’s); or (B) a 
payroll-based tax credit (see Economic 
Recovery Tax Act of 1981) are 
unallowable. 

(iii) The requirements of paragraph 
(1)(3)(ii) above are applicable to 
Employee Stock Ownership Plans. 

(m) Deferred compensation. (1) 
Deferred compensation is an award 





given by an employer to compensate an 
employee in a future cost accounting 
period or periods for services rendered 
in one or more cost accounting periods 
before the date of receipt of 
compensation by the employee. 
Deferred compensation does not include 
the amount of year-end accruals for 
salaries, wages, or bonuses that are paid 
within a reasonable period of time after 
the end of a cost accounting period. 
Subject to 970.3102-2{a), deferred 
awards are allowable when they are 
based on current or future services. 
Awards made in periods subsequent to 
the period when the work being 
remunerated was performed are not 
allowable. 

(2) The costs of deferred awards shall 
be measured, allocated, and accounted 
for in compliance with the provisions of 
CAS 415, Accounting for the Cost of 
Deferred Compensation. 

(3) Deferred compensation payments 
to employees under awards made before 
the effective date of CAS 415 are 
allowable to the extent they would have 
been allowable under prior acquisition 
regulations. 

(n) Fringe benefits. Fringe benefits are 
allowances and services provided by 
the contractor to its employees, as 
compensation, in addition to regular 
wages and salaries. Subject to the 
determination that total compensation is 
reasonable in accordance with this 
section 970.3102-2, costs of fringe 
benefits such as pay for vacations, 
holidays, sick leave, military leave, 
employee insurance, pension, retirement 
plans, and supplemental unemployment 
benefit plans are to be treated as 
allowable, provided such fringe benefits 
meet the following conditions; 

(1) The benefits contribute to the 
performance of contract work and are 
appropriate for reimbursement from 
public funds; 

(2) Such benefit plans as exist in the 
contractor's private operations that are 
inconsistent with DOE published 
requirements are appropriately modified 
or disallowed; 

(3) Employee benefit plans especially 
established to meet the particular needs 
of the contract are in conformity with 
published DOE policy and standards; 

(4) Appropriate controls under the 
contract are established to assure that 
employees on contract work are treated 
no more or no less favorably than 
employees in the contractor's private 
operation, except to the extent that 
paragraphs (n)(2) and (3) of this section 
a 


pply; 

(5) To the fullest extent possible, 
definite limitations or terminal points 
are established for each of the various 
benefit plans, so that DOE's full liability 


with respect thereto is established under 
the contract; and 

(6) DOE has access to all information 
necessary to complete understanding of 
the means of computing or determining 
the cost of the benefits afforded contract 
employees and their dependents under 
the benefit plans. 

(o) Training and education expenses. 
See 970.5204-13 and 970.5204-14. 


970.3102-3 Cost of money. 

Cost of money as an element of the (a) 
cost of facilities capital (CAS 414) and 
(b) cost of capital assets under 
construction (CAS 417) is not an 
allowable cost under DOE management 
and operating contracts. Under the 
provisions of CAS 414 and CAS 417, cost 
of money is an imputed cost applicable 
to contractor owned and financed 
tangible capital assets employed in 
contract performance or being 
constructed, fabricated, or developed for 
ultimate employment in contract 
performance. Cost of money is not 
applicable to DOE management and 
operating contracts since the 
Government provides for assets used, or 
under construction for use in 
performance of its contracts (such as 
through Government furnished or 
contractor-acquired Government 
property contract provisions and/or 
through granting cash advances, 
including letters-of-credit.) 


970.3102-4 Depreciation. 

(a) Depreciation is allowable subject 
to the following: 

(1) The charge represents normal 
depreciation on a contractor's plant and 
equipment. 

(2) The charge to current operations is 
a distribution of the cost of acquisition 
of a tangible capital asset, less 
estimated residual value, over the 
estimated useful life of the asset, in a 
systematic and logical manner. 

(3) Any generally accepted accounting 
method consistently applied to assets 
concerned having the approval of the 
Internal Revenue Service for Federal 
income tax purposes, if subject to the 
Internal Revenue Code of 1954, as 
amended, may be used including: 

(i) The straight-line method; 

(ii) The declining balance method, 
using a rate not exceeding twice the rate 
which would have been used-had the 
annual allowance been computed under 
the method described in paragraph 
(a)(3)(i) of this section; 

(iii) The sum-of-the-years digits 
method; 

(iv) Any other consistent method 
productive of an annual allowance 
which, when added to all allowances for 
the period commencing with the use of 
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the property and including the current 
year, does not, during the first two- 
thirds of the useful life of the property, 
exceed the total of such allowances 
which would have been used, had such 
allowances been computed under the 
method described in paragraph (a)}{3) of 
this section. 

(4) If a nonprofit or tax-exempt. 
organization, the method shall be such 
that it could have had the approval of 
the Internal revenue Service, had the 
organization been subject to the Internal 
Revenue Code of 1954, as amended. 

(5) The contractor must use the same 
approved method of depreciation for 
costing its contract work as for costing 
its other work at the same facility. 

(6) The method of depreciation shall 
produce equitable and reasonable 
results. 

(b) Depreciation of the following is 
unallowable: 

(1) Idle or excess facilities (machinery 
and equipment), other than reasonable 
standby facilities; 

(2) Assets fully amortized or 
depreciated on the contractor's books; 

(3) Unrealized appreciation of values 
of assets; and 

(4) Accelerated amortization under 
Certificates of Necessity or other system 
in excess of normal depreciation, as 
computed under paragraph (a) of this 
section. 

(c) In entering into contracts involving 
the use of “special facilities” under 
section 161 of the Atomic Energy Act of 
1954, as amended (section 7 of Pub. L. 
85-681 approved Aug. 19, 1958), the 
percentage of the total cost of such 
special facilities devoted to contract 
performance and chargeable to the DOE 
should not exceed the ratio between the 
period of contract deliveries and the 
anticipated useful life of such facilities. 


970.3102-5 Employee morale, health, 
welfare, food service, and dormitory costs. 
(a) Employee morale, health, and 
welfare activities are those services or 
benefits provided by the contractor to 
its employees to improve working 
conditions, employer-employee 
relations, employee morale, and 
employee performance. These activities 
include such items as house or employee 
publications, health or first-aid clinics, 
recreation, employee counseling 
services and, for the purpose of this 
section, food service and dormitory 
costs. However, these activities do not 
include, and should be differentiated 
from compensation for personal services 
as defined in 970-3102-2. Food and 
dormitory services include operating or 
furnishing facilities for cafeterias, dining 
rooms, canteens, lunch wagons, vending 





alt 
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machines, living accommodations, or 
similar types of services for the 
contractor’s employees at or near the 
contractor's facilities or site of the 
contract work. 

(b) Except as limited by paragraph (c) 
of this section, the aggregate of costs 
incurred on account of all activities 
mentioned in paragraph (a) of this 
section, less income generated by all 
such activities, is allowable to the 
extent that the net aggregate cost of all 
such activities, as well as the net cost of 
each individual activity, is reasonable 
and allocable to the contract work. 
Additionally, advance understandings 
with respect to the costs mentioned in 
paragraph (a) of this section are to be 
reached prior to the incurrence of these 
costs as required in 970.3101-6. 

(c) Losses from the operation of food 
dormitory services may be included as 
costs incurred under paragraph (b) of 
this section, only if the contractor's 
objectives is to operate such services at 
least on a break-even basis. Losses 
sustained because food services or 
lodging accommodations are furnished 
without charge or at prices or rates 
which obviously would not be 
conducive to accomplishment of the 
above objective, are not allowable, 
except in those instances where the 
contractor can demonstrate that unusual 
circumstances exist, such that, even 
with efficient management, operation of 
the services on a break-even basis 
would require charging inordinately high 
prices, or prices or rates higher than 
those charged by commercial 
establishments offering the same 
services in the same geographical areas. 
Typical examples of such unusual 
circumstances are: (1) Where the 
contractor must provide food or 
dormitory services at remote locations 
where adequate commercial facilities 
are not reasonably available, or (2) 
where it is necessary to operate facility 
at a lower volume than the facility could 
economically support. Cost of food and 
dormitory services shall include a 
allocable share of indirect expenses 
pertaining to these activities. 

(d) In those situations where the 
contractor has an arrangement 
authorizing an employee association to 
provide or operate a service such as 
vending machines in the contractor's 
plant, and retain the profits derived 
therefrom, such profits shall be treated 
in the same manner as if the contractor 
were providing the service (but see par. 
(e) of this section). 

(e) Contributions by the contractor to 
an employee organization, including 
funds set over from vending machines 
receipts or similar sources, may be 
included as cost incurred under 


paragraph (b) of this section, only to the 
extent that the contractor demonstrates 
that an equivalent amount of the costs 
incurrred by the employee organization 
would be allowable, if incurred by the 
contractor directly. 


970.3102-6 Facilities (plant and 
equipment). 


(a) Use of Goverment-owned 
facilities. If the Government furnished to 
the contractor, or the contractor 
acquires at Government expense, 
Government-owned equipment with 
which to do all or a significant amount 
of the work under the DOE contract, on 
which equipment the Government is 
bearing the expenses of depreciation, 
maintenance, insurance, and taxes, 
appropriate procedures must be 
established to avoid apportioning to 
DOE work performed with DOE-owned 
equipment, a share of the expenses of 
depreciation, maintenance, insurance 
and taxes on the contractor's equipment 
not used to preform such work. If the 
Government-owned equipment is placed 
in a segreated area, that area should be 
accounted for as a separate department. 
If the Government-owned equipment is 
not placed at the separate area, other 
steps must be taken to avoid what 
would amount to a double equipment 
burden on work performed with the 
Government-owned facilities. Such 
work should be so accounted for as to 
be relieved of charges for expenses 
related to contractor's equipment not 
used in its performance. 

(b) Contractor’s costs covering plant 
and equipment. Charges relating to 
contractor-owned plant and equipment 
should be restricted to the applicable 
costs, such as depreciation, 
maintenance, insurance, and taxes, and 
should not be on a rental basis. 
(Compensation in excess of cost is 
covered by the fixed fee.) Rentals of 
plant of equipment owned by third 
parties are normally allowable, if the 
rates are reasonable in the light of the 
type, value, condition of the property 
involved, and option and other 
provisions of the lease agreement. 
However, where the plant and 
equipment used by the contractor is 
rented by the contractor under a sale 
and lease-back agreement, only the 
normal costs (such as depreciation, 
maintenance, insurance, and taxes) that 
would have been incurred if the 
contractor had retained title to the 
facilities, should be allowed. 
Allowances for plant and equipment 
rented under agreements that are not 
arms-length transactions should be 
similarly restrictive. 


970.3102-7 Lobbying costs. 


(a) Lobbying is defined as any activity 
or communication that is intended or 
designed (1) to directly influence 
members of the U.S. Congress or state 
and local legislatures, their staffs or the 
staffs of committees of these bodies to 
favor or oppose pending, proposed, or 
existing legislation, appropriations, or 
other official actions of these bodies, 
their members, or their committees, or 
(2) to engage in any campaign to directly 
encourage others to do so. Except as 
provided in paragraph (c) below, 
lobbying includes, but is not limited to, 
appearances before any legislative 
committee or subcommittee and written 
or oral communications, including face- 
to-face decisions or conferences, 
telephone conversations, paid 
advertisements, and the sending of 
telegrams or letters. 

(b) The costs of lobbying, including 
the applicable portion of the salaries 
and fees to those individuals engaged in 
lobbying efforts on behalf of a 
contractor, whether or not the 
individuals are registered lobbyists 
render any applicable law, are 
unallowable. 

(c) Legislative liaison activities, such 
as attendance at committee hearings 
and gathering information regarding 
pending legislation, are not lobbying and 
are allowable. In addition, written or 
oral communications, appearances 
before legislative committees and 
subcommittees, and meetings with 
legislative representatives are allowable 
legislative liaison activities when such 
efforts are undertaken in conjunction 
with a legislative public hearing or 
meeting in response to a public notice, 
or a specific invitation or request from a 
legislative source, and the notice, 
invitation, or request from a legislative 
source, and the notice, invitation, or 
request is documented. However, for the 
costs to be allowable, the contractor 
shall maintain and make available to 
the Government records and 
documentation sufficient to identify the 
costs and clearly establish the nature 
and purpose of the legislative liaison 
activity to which the costs relate. 


970.3102-8 Membership In trade, business 
and professional organizations. 

(a) The costs of memberships in trade, 
business and technical organizations are 
unallowable, except as approved by the 
contracting officer. 

(b) In considering approval of 
membership dues, the contracting officer 
shall: 

(1) Ensure that dues payments to an 
organization are clearly justified and 





provide necessary and specific agency 
benefit; 

(2) Do not constitute payments for, or 
in support of partisan and political 
activity; and, 

(3) Are solely for purposes of 
enhancing trade, business, or technical 
knowledge necessary for, and related to, 
performance of DOE contracts. 


970.3102-9 Outside technical and 
professional consultants. 


Technical and professional 
consultants, as used here, refer to 
private individuals acting in their own 
behalf, who make their services 
available on a fee or per diem basis. It 
does not refer to employees of firms 
acting in the firm’s behalf whose 
services may be made available by the 
firm on, for example, a fixed rate basis. 
Consultant arrangements may permit 
bringing to contract work, the services 
of outstanding specialists who would 
not be available on a full-time basis, or 
whose employment on a full-time basis 
would not be economically feasible. 
Costs of such outside consultant 
services are normally allowable 
(however, see 970.4204-13 and 9705.204— 
14 regarding compensation of an 
individual who is employed by another 
contractor and concurrently performing 
work on a full-time annual basis under a 
DOE cost-type contract), provided that 
the services are essential to, and will 
make a material contribution to, the 
performence of contract work; the 
services may be preformed more 
economically or more successfully by a 
consultant than by the contractor's 
regular personnel; the fee or per diem 
charged is reasonable; and, when 
approved by the contracting officer. If 
the cost of such services is charged 
directly to the DOE contract, the cost of 
like items properly chargeable only to 
other work of the contractor must be 
eliminated from indirect costs allocable 
to the DOE contract (see $70.3101-2) 


$70.3102-10 Overtime, shift, and holiday 
premiums. 

(a) Overtime, shift, and holiday 
premiums are allowable only to the 
extent provided in the contract or 
approved by the contracting officer. The 
amount of such premiums charged to a 
DOE contract shall be equitable in 
relation to the amount of such cost 
charged to other work currently 
performed in the contractor's plant and 
the factors which necessitate incurrence 
of the costs. When the necessity for 
overtime, shift, and holiday work arises 
from inadequacy of the contractor's 
plant or department to perform its total 
workload on a purely straight-time 
basis, inclusions in overhead for 


apportionment to all work of the plant or 
department, as the case may be, appears 
appropriate. When particular work, 
DOE or other, is being specially 
expedited to a point that its fair share of 
the contractor’s purely straight-time 
efforts on a single-shift basis will not get 
the particular job completed within the 
time desired, direct charging of the 
related premiums appears appropriate. 

(b) When premiums for overtime, 
shift, and holiday work are charged 
direct to the work concerned, if the 
operating overhead of the plant or 
related department is distributed on the 
basis of direct labor (cost or hours}, the 
premiums should be excluded from the 
direct labor base for purposes of 
overhead distribution. That is, the direct 
labor base should be, as appropriate, 
direct labor straight-time costs or direct 
labor hours actually worked. While the 
premiums for authorized overtime, shift, 
and holiday work are acceptable as 
reimbursable costs, it is generally 
recognized that direct labor hours 
worked on an overtime, shift, or holiday 
basis should participate in indirect costs 
to the same extent as hours worked on a 
straight-time basis. 


970.3102-11 Page charges in scientific 
journais. 

It is a policy of the DOE to permit 
DOE contractors to budget for and pay 
page charges for scientific journal 
publication, as a necessary part of 
research costs, in all cases where: 

(a) The research papers report work 
supported by the Government. 

(b) The charges are levied impartially 
on all research papers published by the 
journal, whether by non-Government or 
by Government authors. 

(c) Payment of such charges is in no 
sense a condition for acceptance of 
manuscripts by the journal. 

(d) The journals involved are not 
operated for profit. 

(e) The author does not receive an 
emolument from the journal for the 
research paper. 


970.3102-12 Plant reconversion costs. 


Plant reconversion costs are those 
incurred in the restoration of the 
contractor's facilities to approximately 
the same condition existing immediately 
prior to the commencement of the 
contract work, fair wear and tear 
excepted. 


$70.3102-13 Precontract costs. 


Precontract costs are those incurred 
prior to the effective date of the contract 
directly pursuant to the negotiation and 
in anticipation of the award of the 
contract, where such incurrence is 
necessary to comply with the proposed 
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contract delivery schedule. Such costs 
are allowable to the extent that they 
would have been allowable if incurred 
after effective date of the contract. They 
do not include costs of preparing bids or 
of participation in the negotiation. The 
allowability of precontract costs is 
dependent upon appropriate coverage in 
the contract. 


$70.3102-14 Preparatory and make-ready 
costs. 


Since indirect costs are usually 
apportioned to individual jobs wholly or 
substantially on the basis of the direct 
labor applied to the particular job, a 
contract will absorb no overhead by 
apportionment prior to the inception of 
the actual performance of direct work 
on the contract. The effort of the 
contractor’s overhead organization in 
preparing for one job and in getting it 
underway, will thus be absorbed by jobs 
previously commenced and still being 
performed; later, the job, which in its 
initial stages of preparation and make- 
ready was relieved of expenses that 
were actually applicable to it, will 
partially absorb, through their 
apportionment as overhead, similar 
costs equally applicable in fact to other, 
subsequently undertaken jobs. This 
procedure is in accordance with 
generally accepted accounting practices 
and normally is reasonably equitable in 
its resulis. The initial advantages and 
subsequent disadvantages to the 
individual contract that result from 
consistent application of the procedure 
tend to offset each other and balance 
out. It is quite appropriate, however, the 
employ to direct charge method in 
connection with overhead costs in 
preparing for actual performance by 
segregating such preparatory and make- 
ready costs and identifying them 
specifically with the contract to which 
the effort actually pertains. However, if 
preparatory and make ready costs are 
charged direct to a DOE contract, care 
must be taken, as performance of the 
DOE contract work proceeds toward 
completion, to segregate sebsequent 
indirect expenses similarly applicable to 
the preparation for, and commencement 
of, other jobs and te account for them as 
direct charges to those other jobs. 


9$70.3102-15 Procurement: subcontracts 
and contractor-controlied sources. 


(a) Subcontracts. Award and 
management policies for subcontracts 
placed under operating contracts when 
necessary to the performance of the 
required services and work efforts of the 
management and operating contractor 
are set forth in Subpart 970.44. The cost 
of performing such subcontracts shall be 
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allowable under the DOE contract when 
(1) the award/ approval is otherwise in 
accord with the contract terms and 
conditions and the provisions of 970.44 
and (2) the reimbursement of 
subcontractor costs of the management 
and operating contractor is in 
accordance with the provisions of the 
DOE cost principles set forth in FAR 31. 
as appropriate to the type of 
subcontractor being selected; i.e., 
commercial, educational, state/local 
government, or nonprofit organization. 

(b) Procurement or transfer from 
contractor-controlled sources (See 
970.4404). Allowance for all equipment, 
materials, supplies, and services which 
are sold or transferred between any 
division, subsidiary, or affiliate of a 
management operating contractor under 
a common control shall be on the basis 
of cost incurred in accordance with the 
terms of the contract; except, when it is 
the established practice of the 
transferring organization to price inter- 
organization transfers of equipment, 
materials, supplies, and services at other 
than cost for commercial work of the 
contractor or any division, subsidiary, or 
affiliate of the contractor under a 
common control, allowance may be at a 
price when: * 

(1) It is based on an “established 
catalog or market price of commercial 
items sold in substantial quantities to 
the general public” in accordance with 
FAR 15.8 or 

(2) It is the result of “adequate price 
competition” in accordance with FAR 
15.8 and is the price at which an award 
was made to the affiliated organization, 
after obtaining quotations on an equal 
basis from such organization and one or 
more outside sources which normally 
produce the item or its equivalent in 
significant quantity, provided that in 
either case: 

(i) The price is not in excess of the 
transferor’s current sales price to its 
most favored customer (including any 
division, subsidiary, or affiliate of the 
contractor under a common control) for 
a like quantity under comparable 
conditions, and 

(ii) The price is not determined to be 
unreasonable by the contracting officer, 
provided, however; that if the price is 
determined unreasonable, such 
determination must be supported by an 
enumeration of facts on which it is 
based and approved at a level above the 
contracting officer. 

The price determined in accordance 
with paragraph (a) of this section should 
’ be adjusted, when appropriate, to reflect 
the quantities being procured and may 
be adjusted upward or downward to 
reflect the actual cost of any 


modifications necessary because of 
contract requirements. 


970:3102-16 Relocation costs. 


(a) Relocation costs are costs incident 
to the permanent change of duty 
assignment (for an indefinite peried or 
for a stated period of not less than 12 
months) of an existing employee or upon 
recruitment of a new employee. The 
following types of costs are allowable as 
noted, subject to provisions of 
paragraphs (b), (c), and (d) below. 

(1) Costs of travel of the employee and 
members of his/her immediate family 
and transportation of household and 
personal effects to the new location. 

(2) Costs of finding a new home, such 
as advance trips by employees and 
spouses to locate living quarters, and 
temporary lodging during the transition 
periods, not exceeding separate 
cumulative totals of 60 days for 
employees and 45 days for spouses and 
dependents, including advance trip time. 

(3) Closing costs (i.e., brokerage fees, 
legal fees, appraisal fees, points, finance 
charges, etc.) incident to the disposition 
of actual residence owned by the 
employee when notified of transfer; 
Provided that closing costs when added 
to the continuing costs described in 
(a)(6) below shall not exceed 14% of the 
sales price of the property sold. 

(4) Other necessary and reasonable 
miscellaneous expenses incident to 
relocation, such as disconnection and 
connecting household appliances; 
automobile registration; drivers license 
and use taxes; cutting and fitting rugs, 
draperies, and curtains; forfeited utility 
fees and deposits; and purchase of 
insurance against damage to or loss of 
personal property while in transit. 

(5) Costs incident to the acquisition of 
a home in a new location, except that 
these costs will not be allowable for 
existing employees or newly recruited 
employees who prior to the relocation 
were not homeowners and the total 
costs shall not exceed 5% of the 
purchase price of the new home. 

(6) Continuing costs of ownership of 
the vacant former actual residence being 
sold, such as maintenance of building 
and grounds (exclusive of fixing up 
expenses), utilities, taxes, property 
insurance, mortgage interest, etc., after 
settlement date or lease date of new 
permanent residence; Provided that 
when added to the closing costs 
described in (a}(3) above, the costs shall 
not exceed 14% of the sales price of the 
property sold. 

(7) Mortgage interest differential 
payments, except that these costs are 
not allowable for existing or newly 
recruited employees who prior to the 
relocation were not homeowners, and 


the total payments are limited-to an 
amount determined as follows: 

(i) Difference between the mortgage 
interest rates of the old and new 
residence times the current balance of 
the old mortgage times 3 years; and 

(ii) When mortgage differential 
payments are made on a lump sum basis 
and the employee leaves or is 
transferred again in less than 3 years, 
the amount initially recognized shall be 
proportionately adjusted to reflect 
payments only for the actual time of the 
relocation. 

(8) Rental differential payments 
covering situations where relocated 
employees retain ownership of a 
vacated home in the old location and 
rent at the new location. The rented 
quarters at the new location must be 
comparable to those vacated, and the 
allowable differential payment may not 
exceed the actual rental costs for the 
new home, less the fair market rent for 
the vacated home times 3 years. 

(9) Cost of canceling an unexpired 
lease. 

(b) The costs described in (a) above 
must also meet the following criteria to 
be considered allowable. 

(1) The move is for the benefit of the 
Government. 

(2) Reimbursement must be in 
accordance with an established policy 
or practice and program that is 
consistently followed and is designed to 
motivate employees to relocate 
promptly and economically. 

(3) Amounts to be reimbursed do not 
exceed the employee’s actual expenses, 
except that for miscellaneous costs of 
the type discussed in (a)(4), a flat 
amount, not to exceed $1,000, may be 
paid in lieu of actual costs. 

(c) The following types of costs are 
not allowable: 

(1) Loss on sale of a home. 

(2) Continuing mortgage principle 
payments on residence being sold. 

(3) Costs incident to the acquisition of 
a home in a new location as follows: 

(i) Real estate brokers fees and 
commissions; 

(ii) Costs of litigation; 

(iii) Real and personal property 
insurance against damage or loss of 
property; 

{iv) Mortgage life insurance; 

(v) Owner's title policy insurance 
when such insurance was not previousiy 
carried by the employees on the old 
residence (however, costs of a mortgage 
title policy is allowable) and; 

(vi) Property taxes and operating or 
maintenance costs. 

(4) Payments for employee's income 
taxes or FICA (social security taxes) 
incident to reimbursed relocation costs. 





(5) Costs incident to furnishing equity 
or nonequity loans to employees or 
making arrangements with lenders for 
employees to obtain lower-than-market 
rate mortgage loans. 

(d) If relocation costs for an employee 
have been allowed and the employee 
resigns within 12 months for reasons 
within the employee's control, it is 
expected the contractor shall refund or 
credit the relocation costs to the 
Government. 

(e) Contractor payments to an 
independent relocation assistance firm 
handling acquisitions and sales of 
houses of transferred employees are 
allowable in amounts which otherwise 
represent payment for itemized cost 
which are allowable in accordance with 
the provisions of this section. 


970.3102-17 Travel costs. 


(a) Air travel. It is the policy of the 
DOE to require the use of the lessor of 
(i) the lowest available discount fare 
which serves the missions purpose or (ii) 
other less than first-class air 
accommodations for all cost-reimbursed 
travel, except when less than first-class 
accommodations are not reasonably 
available to meet necessary mission 
requirements. For example, less than 
first-class accommodations are 
considered not reasonably available 
where less than first-class 
accommodations would: 

(1) Require circuitous routing. 

(2) Required travel during 
unreasonable hours, 

(3) Greatly increase the duration of 
the flight, 

(4) Result in additional costs which 
would offset the transportation savings; 
or 

(5) Offer accommodations which are 
not reasonably adequate for the medical 
needs of the traveler. 

The difference in cost between first- 
class air accommodations and less than 
first-class accommodations (such as 
discount fares or other less than first 
class accommodations) is an 
unallowable cost, except as provided for 
in this section. 

(b) Government-owned or commercial 
‘rental vehicles. Commercial rental 
automobile costs in excess of the cost of 
a Government-furnished automobile or, 
when a Government-furnished 
automobile is not available, the cost of a 
Government-contract rental automobile 
available under a GSA Federal Supply 
Schedule contract, is unallowable 
unless: 

(1) A Government-furnished or a 
Government contract rental automobile 
is not reasonably available to the 
traveler, or 


(2) The Traveler's use and the cost of 
a commercial rental automobile are 
justified and authorized as more 
advantageous to the Government. 


970.3102-18 Special funds in the 
construction industry. 


Costs of special “funds,” financed by 
employer contributions, in the 
construction industry for such purposes 
as methods and materials research, 
public and industry relations, market 
development, disaster relief, etc., are 
unallowable, except as specifically 
authorized by the contracting officer and 
provided for in the contract. 


970.3103 Contract clauses. 


Use the appropriate cost principles 
clause from 970.5204-13 or 970.5204—14. 


Subpart 970.32—Contract Financing 


970.3201 General. 


It is the policy of the DOE to finance 
management and operating contracts 
through advance payments. 


970.3202 Advance Payments. 


(a) The Head of the Contracting 
Activity, shall authorize advance 
payments without interest; and approve 
the findings, determinations and the 
contract terms and conditions 
concerning advance payments in 
accordance with the procedures set- 
forth in FAR 32.4, Advance Payments, as 
amended by 932.4 


(b) Advance payments shall be made 
under a letter-of-credit arrangement for 
deposit in a special bank account. 

(c) Prior to providing any advance 
payments, the contracting officer shall 
enter into an agreement with the 
contractor and a financial institution, 
regarding a special bank account where 
the advanced funds are to be deposited 
by the Government. Such agreement 
shall provide that DOE shall retain title 
to the unexpended balance of funds in 
the special bank account including 
revenues if any, deposited by the 
contractor; and that such title shall be 
superior to any claim or lien of the bank 
of deposit. Other deviations from these 
specified requirements must be 
approved by the Head of the 
Contracting Activity. 

(d) Letter-of-Credit arrangements shall 
be prepared in accordance with FAR 
32.406, Letters of Credit, and shall be 
coordinated between the procurement 
and finance organization. 


970.3270 Clauses. 


Use the clauses at 970.5204—16 and 
970.5204-17 when advances of funds are 
to be placed in a special bank account. 
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Subpart 970.36—Construction and A-E 
Contracts 


This subpart sets forth contracting 
procedures peculiar to construction 
work performed by management and 
operating contractors and their 
subcontractors. Provisions of FAR Part 
36 and DEAR Part 936 also apply. 


970.3601 Government estimates. 


A Government estimate of costs shall 
be prepared for construction 
subcontracts under operating contracts. 
The services of the architect-engineer, 
management and operating contractor, 
or construction contractor will be used 
as appropriate in the preparation of 
Government estimates. 


970.3602 Specifications. 


Management and operating 
contractors shall comply with the DOE 
publication entitled “Design Criteria,” in 
preparing specifications for construction 
work, 


970.3603 Labor standards. 


The provisions of FAR Subpart 22.4 
and DEAR Subpart 922.4 shall be 
followed in determining whether a 
management and operating contractor's 
procurement actions involve work 
covered under the Davis-Bacon Act. 


970.3604 Outline of agreement for rental 
of third-party owned construction 
equipment. 


This agreement, made and entered into this 
day of . 19 ——, by and 
between (“hereinafter called 
the lessor”) and ( ) (hereinafter 
called the “lessee”) Witnesseth: 

Whereas, the lessee has entered into a 
contract, dated . (hereinafter 
called the “construction contract”), with the 
United States of America (hereinafter called 
the Government"), represented by the U.S. 
Department of Energy hereinafter called 
“DOE”), for the performance of certain 
construction work in connection with the 
construction at ; and 

Whereas, the lessor is the owner of certain 
construction plant and equipment 
(hereinafter called the “equipment”), listed on 
the attached Schedule 1 attached to and 
made a part of this agreement; and 

Whereas, the lessee desires to rent the 
equipment for use in performing the 
construction contract. 

Now, therefore, in consideration of the 
mutual covenants and conditions herein set 
forth, it is agreed as follows: 

Article 1i—Equipment rented. The lessor 
agrees to furnish for use by the lessee in the 
performance of the construction contract the 
equipment itemized in Schedule 1 at time 
specified as follows: 

(Each item of equipment shall be clearly 
marked with the identification number 
assigned to it on Schedule 1. he lessor and 
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the lessee may from time to time amend 
Schedule 1 by deleting or adding items.) 

Article II—Payments. Payments shall be 
made by the lessee to the lessor at monthly 
gaia on invoices rendered by the lessor 

or: 

(a) Rental. Rental of equipment, for rental 
periods determined in accordance with the 
article entitled “Rental Period” and at the 
rates set forth in Schedule 1 applied in 
accordance with the article entitled 
“Application of Rates.” 

(b) Transportation. Transportation of 
equipment in accordance with the article 
entitled “Transportation.” 

(c) Repair. Maintenance, repair, and 
replacement of equipment to the extent 
provided in the articles entitled “Conditions 
of Equipment” and “Protection of 
Equipment—Steps to be Taken in Event of 
Loss.” 

Article III—Application of rates. The rates 
set forth in Schedule 1 shall be applied in 
accordance with the following rules: 

(a) Basis of rates. Rates are based upon 
one shift of 8 hours per day, 40 hours per 
week, or 176 hours per month [30 consecutive 
days). 

(b) Apportionment of rates. The monthly 
rate and its pro-rata share shall apply to all 
rental periods of 1 month or more. The 
weekly rate and its pro-rata share shall apply 
to all rental periods of 1 week or more up to 1 
month. The daily rate and its pro-rata share 
shall apply to all rental periods up to 1 week. 

(c) Overtime. If the equipment is rented by 
the day, the rate for overtime is one-sixteenth 
(6s) of the daily rate for each hour of use in 
any day in excess of 8 hours; if it is rented by 
the week, the rate for overtime is one- 
eightieth (%o) of the weekly rate for each 
hour of use in any week in excess of 40 hours; 
and if it is rented by the month, the overtime 
rate is one-three hundred and fifty-second 
(*452) of the monthly rate for hour of use in 
excess of 176 hours in any one 30- 
consecutive-day period. 

(d) Jnsurance. Rental rates include the cost 
of insurance or self-insurance covering loss of 
or damage to the equipment during rental 
periods as indicated in Schedule 1 and copy 
of policy attached. The lessor agrees to 
maintain this insurance coverage for loss or 
damage to the equipment during the entire 
term of this agreement. The lessor shal! 
waive any right of action against the 
contractor or the United States Government 
for loss, damage or destruction of the leased 
equipment to the extent that the lessor 
recovers from insurance applicable to loss, 
damage or destruction of the leased 
equipment. 

Note: When rates do not include the cost of 
insurance or self-insurance, substitute the 
following paragraph: 

“Rental rates do not include any factor 
representing the cost of insurance or self- 
insurance covering loss of or damage to the 
equipment during rental periods.” 

Article [V—Rental period. The rental 
period for which rental is payable for an item 
of equipment shall consist of a base period, 
beginning upon the date stipulated in a 
written notice from the lessee to the lessor 
that the lessee has accepted the item of 
equipment at the job site, and ending upon 


date stipulated in a written notice from the 
lessee to the lessor that use of the item of 
equipment is terminated, subject to the 
following additions, deductions, and 
conditions. 

(a) in-transit time. There shall] be added to 
the base period: 

(1) The actual in-transit time of inbound 
transportation from the point of shipment to 
the job site, not exceeding the time required 
for such transportation by commercial carrier 
via the most expeditious routing available, of 
any item of equipment subsequently accepted 
by the lessee. 

(2) The actual in-transit time of outbound 
return transportation from the job site to the 
original point of inbound shipment, or other 
destination at equal or less distance from the 
job site, not exceeding the time required for 
such transportation by commercial carrier via 
the most expeditious routing available, of any 
item of equipment whose use has been 
terminated by the lessee. 

(b) Trial period. If initial inspection by the 
lessee discloses that the condition of an item 
or equipment is doubtful, it will not be 
accepted by the lessee without a trial period 
of operation to prove such item upon terms 
and conditions agreed upon by the lessor and 
the lessee and approved by DOE. if the 
equipment is found unacceptable in the trial 
period, no rental, transportation, or other 
expenses will be due the lessor. 

(c) Delay due to repairs. {1} The time 
required for repair of equipment shall be 
deducted from the base period if such repair 
is necessitated by willful misconduct or lack 
of good faith on part of the lessor, of an 
individual, or the partners or corporate - 
officers of the lessor, or a supervising 
representative of the lessor, or made 
necessary by defects not reasonably 
ascertainable on initial inspection by the 
lessee. 

(2) If arrangements are made for the lessor 
to repair an item of equipment the 
withdrawal of such item from work for 
necessary repairs (due to causes other than 
those mentioned in the preceding paragraph) 
subsequent to acceptance of the item by the 
lessee shall not interrupt the running of the 
base period, unless the lessee or DOE finds 
that due diligence in affecting the repairs or 
in returning the item to use has not been 
exercised. In the latter event, the time found 
to have been excessive shall be deducted 
from the base period. 

(d) Time for repairs on termination. In the 
event the lessee, in accordance with the 
article entitled “Condition of Equipment,” 
elects to effect repair or replacement of an 
item of equipment prior to scheduled return 
shipment of the item, the time required for 
such repair or replecement shall be added to 
the base period. 

Article V—Transportation. Inbound 
transportation of equipment, f.0.b. cars to the 
original point of shipment or to another 
destination selected by the lessor at equal or 
less distance from the job site, shall be at the 
expense of the lessee, subject to the following 
conditions: 

(a) Limitation on return transportation. The 
lessee shall not bear any expense for 
outbound return transportation in excess of 
the amount paid for inbound transportation 


to the job site, except additional amounts 
approved by DOE representing or equivalent 
to increase in freight rates applicable to the 
route to the original point of shipment. 

(b) Limitation on long distance 
transportation. Transportation over a 
distance in excess of 500 miles shall be 
subject to the approval of the lessee and 
DOE. 

(c) Transportation by other than common 
carrier. The expense borne by the lessee 
hereunder for transportation by a method 
other than common carriers shall be the 
actual expense of such transportation as 
shown by evidence satisfactory to the lessee 
and DOE, but shall in no case exceed the 
amount which would be paid for such 
transportation by a suitable and available 
common carrier, unless otherwise authorized 
by the lessee and DOE. 

(d) Loading and unloading. Only such costs 
of loading and unloading equipment as are 
incurred at the job site shall be borne by the 
lessee. 

{e) Equipment not in required condition. 
The lessee shall not bear the expense of 
transportation of any item of equipment 
which arrives at the job site in a condition 
which does not fulfill the requirements of the 
article entitled “Condition of equipment” and 
which is not placed in the condition required 
under that article by the lessee at the lessor’s 
expense within a reasonable time. 

Article ViI—Condition of equipment. 

(a) Condition on delivery. The equipment 
shall, on delivery at the job site, be in good 
operating condition to render efficient, 
economical, and continuous service and shall 
be equipped with necessary and required 
safety devices according to ICC regulations 
and other applicable Federal and state laws. 
Each item of the equipment shall have been 
registered by the lessor at the lessor’s own 
expense with all Federal, State, and local 
authorities requiring registration, and 
registration plates or other evidence of 
registration shall be displayed in accordance 
with the requirements of the registering 
authority. The cost of subsequent registration 
shall also be borne by the lessor. If any item 
of equipment on arrival at the job site is not 
in the condition required by this paragraph, 
its use on the work shall not be permitted 
unless and until it is placed in the condition 
required by this paragraph at the lessor’s 
expense and within a reasonable time. If any 
such item is not placed in the condition 
required by this paragraph within a 
reasonable time, the lessee may reject the 
item and require its removal from the job site, 
and in that event, the lessee shall not be 
liable for rental, transportation, or any other 
expense in connection with such item. 

(b) Condition on the job. Maintenance and 
repair necessary to keep accepted equipment 
in the condition required for its operation 
until use of the equipment is terminated by 
the lessee, and replacement (at the value 
agreed upon by the lessor and the lessee with 
the approval of DOE at or prior to the time of 
acceptance by the lessee and set forth in the 
initial inspection report, less depreciation) of 
accepted equipment, lost or destroyed during 
such time, shall be at the expense of the 
lessee. Except, however, such maintenance, 





repair, or replacement will not be at the 
expense of the lessee if it is made necessary 
by loss or damage covered by any policy of 
insurance (or self-insurance), or cause by 
willful misconduct or lack of good faith on 
the part of the lessor, of an individual, or the 
partners or corporate officers of the lessor, of 
a supervising representative of the lessor, or 
is made necessary by defect not reasonably 
ascertainable on initial inspection by the 
lessee. 

(c) Condition on termination. Upon 
termination by the lessee of the use of any 
item of equipment, the item shall be returned 
by the lessee to the lessor at the job site in as 
good conditions as when received by the 
lessee (as shown by the initial inspection 
report), less normal wear and tear, except for 
any loss or damage which is due to willful 
misconduct or lack of good faith on the part 
of the lessor, of an individual, or the partners 
or corporate officers of the lessor or 
supervising representative of the lessor, or 
defects not reasonably ascertainable on 
initial inspection by the lessee, or which is 
covered by any policy of insurance (or self- 

. insurance). If the inspection report is to be 
made immediately prior to the scheduled 
return shipment of an item of equipment 
discloses the necessity for repairs or 
replacements, the cost of which is the 
responsibility of the lessee under this 
paragraph, the lessee may, at its election, 
either (1) effect such repairs or replacements, 
or (2) with the approval of DOE, allow the 
lessor the agreed estimated reasonable cost 
of.such repairs (or the agreed value less 
depreciation, if replacement is required), and 
a sum in lieu of rental for the time estimated 
by the lessee to be necessary for such repairs. 

(d) Inspection. For the purpose of 
establishing the condition, the equipment 
shall be inspected, tested, and inventoried by 
representatives of the lessee and, at the 
lessor’s option, together with representatives 
of the lessor (and of DOE, if DOE so elects), 
prior to its aceptance by the lessee and 
immediately prior to scheduled return 
shipment. The results of such inspections and 
tests, and the inventories compiled, shall be 
incorporated in reports, submitted to the 
lessor and to the lessee (and to DOE if DOE 
so requires). For any item of equipment which 
the lessor has failed to inspect, test, and 
inventory, or has failed to report as provided 
herein, the lessor agrees that the report 
submitted hereunder by a representative of 
the lessee shall be conclusive evidence of the 
condition as the date of inspection. 

(e) Excessive repairs. DOE may require the 
lessee to deduct from payments otherwise 
due the lessor any amounts previously 
allowed the lessor under this agreement for 
repairs made at the lessee’s expense which 
DOE finds to have been in excess of the 
requirements of this agreement. 

Article ViI—Protection of equipment— 
Steps to be taken in event of loss. 

(a) The lessee shall take all reasonable and 
necessary precautions to safeguard and 
protect the equipment. Any loss of or damage 
to the equipment will be at the lessor's risk to 
the extent that such loss or damage is 
required to be covered by insurance under 
Article IlI(d) of this agreement. 


Note: When Article III(d) of the ageement 
provides that rental rates do not include any 


factor representing the cost of insurance or 
self-insurance covering loss of or damage to 
the equipment during rental periods, the 
following paragraph (a) shall be used: 

“(a) The lessee shall take all reasonable 
and necessary precautions to safeguard and 
protect the equipment. Any loss of or damage 
to the equipment will be at the lessor's risk to 
the extent that such loss or damage is 
covered by any policy of insurance (or self- 
insurance).” 

(b) Upon the happening of any loss or 
damage which is at the risk of the lessee 
under this agreement, the lessee shall 
immediately notify the lessor of the occasion 
and extent thereof, and the lessor shall 
thereupon, at the lessee’s request, effect an 
assignment and subrogation in favor of the 
lessee or the Government of all the lessor’s 
rights and claims (except those against the 
lessee or the Government) arising out of any 
such loss or damage, shall, if required by the 
lessee or the Government, authorize 
representatives of the lessee or the 
Government to settle or prosecute to final 
judgment any such claims, and shall furnish 
to the lessee or the Government on request 
all reasonable assistance in obtaining 
recovery. 

Article ViI—Liquidation of indebtedness. 
The lessor warrants full and complete title 
and right to possession of all the equipment, 
subject only to those liens, encumbrances or 
claims to title or possession securing the 
indebtedness detailed on Schedule 1, Part 2. 
The lessor agrees to apply such portion of the 
rental payable hereunder as may be 
necessary for the prompt discharge of such 
indebtedness. If at any time, any person 
holding a lien, encumbrance, or claim against 
any item of the equipment shall submit to the 
lessee evidence that the lessor is not 
discharging the indebtedness secured thereby 
in accordance with the terms under which the 
indebtedness is payable or dischargeable, the 
lessee shall have the right upon three day’s 
written notice to the lessor to impound such 
part of the unpaid rental hereunder as the 
lessee, with the approval of DOE, deems 
necessary until the rights of the lessor and 
any such person are determined and all just 
and proper claims of such person are 
satisfied, provided that nothing contained in 
this paragraph shall be construed to require 
the lessor to pay to such person any sum not 
required to be paid by the terms under which 
the indebtedness was incurred or to pay any 
sum prior to the time it becomes due. 

Article X—Taxes. Unless otherwise 
directed by DOE, the lessor shall at the 
lessor's own expense pay and discharge any 
and all taxes levied upon any item of 
equipment. 

Article X—Definition. As used herein the 
term “DOE” means the U.S. Department of 
Energy or any duly authorized representative 
thereof, including the contracting officer 
under the construction contract. 

In witness thereof, the lessor and the lessee 
have executed this agreement as of the day 
and year above written. 


(Lessor) 
By— 


(Title) 
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(Lessee) 
By— 


(Title) 

Note: The following articles shall be 
inserted along with the required socio- 
economic articles: 


Examination of Records 
Covenant against contingent fees 
Schedule 1 


Part 1—Items and Rental Rates 
Item No.— 


Item description (equipment No.; type of 
equipment; serial No.; manufacturer; year of 
model; original point of shipment; etc.) 


Description of any insurance coverage for 
loss or damage to equipment 


Item Rental Rates— 


Attach certified copy of insurance policy. 
(Continue, if necessary, on reverse side or on 
separate sheets.) 


Part 2—Liens, Encumbrances and Claims 

The following is a complete and correct 
statement of the amount of any and all 
indebtedness secured by liens or other 
encumbrances of any nature, legal or 
equitable, which are held by any person, firm 
or corporation against the equipment, items 
Nos. 1 through ——. 


(Contractor) 


Name and address of present creditor 


Present unpaid balance— 


Amounts and date of future payments 


(Continue, if necessary, on the reverse side or 
on separate sheets.) 


970.3605 Davis-Bacon Act. 

Subcontracts subject to the Davis- 
Bacon Act under management and 
operating contracts shall include the 
applicable clauses in FAR 22.406 and 
shall be modified to delete reference to 
a prime contract subject to the Davis- 
Bacon Act. 


The article in 970.5204-38 shall be 
used in prime contracts when the prime 
contractor will not perform covered 
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work with its own forces but may 
procure construction by subcontract. 


970.3607 Architect-engineer/construction 
services. 


Combinations in or subcontracts for 
architect-engineer and construction 
services, which may result in self- 
inspection of construction work, tend to 
prevent a contractor from rendering 
unbiased decisions, or create difficulties 
in segregating costs between contracts, 
and should be avoided. However, it is 
recognized that sometimes it is 
advantageous under carefully 
circumscribed conditions to obligate a 
single firm to perform both architect- 
engineer and construction management 
services which may include 
performance of a segment of the 
construction work with the contractor’s 
own forces. Unless otherwise authorized 
by the Procurement Executive, the 
following combinations of subcontracts 
shall not be awarded to the same firm or 
to affiliated companies: 

(a) In the event that the performance 
of any portion of the work under either a 
proposed cost-type or fixed-price 
contract is to be performed on different 
projects concurrently with and in the 
same general locations, then both the 
cost-type contract and the proposed 
fixed-price contract shall not be 
awarded to the same firm or affiliated 
companies. This restriction applies to 
contracts for construction services, 
architect-engineer services, or 
construction and architect-engineer 
services. 


(b) A fixed-price contract or contracts, 
for both architect-engineer and 
construction services on the same 
construction project, or a cost-type 
contract for architect-engineer services 
and a fixed-price contract for 
construction services on the same 
construction project. If a firm is to be 
responsible under such contractual 
arrangements for both design and 
construction services, title III architect- 
engineer services shall be performed by 
another organization selected by DOE. 

(c) A cost-type contract for both 
architect-engineer and construction 
services on the same construction 
project (engineer-constructor contract). 
If this contractual arrangement is used, 
the contract shall provide for 
performance of the title III architect- 
engineer services by contractor's 
engineering personnel who are not . 
responsible to the contractor's 
construction personnel, or the title III 
services shall be performed by another 
organization selected by DOE. 


970.3608 inspection. 

(a) Inspection services may be 
performed by the architect-engineer 
responsible for the design. Inspection 
services may not be procured from a 
fixed-price construction contractor with 
respect to its own work. Under cost- 
reimbursement type subcontracts where 
the construction contractor and 
architect-engineer contractor are the 
same, some degree of self-inspection 
may be permitted, but shall not 
constitute final inspection and 
acceptance by the Government. 

(b) When one contractor is to inspect 
the work of another, the inspecting 
contractor will be given written 
instructions defining its responsibilities 
and stating that it is not authorized to 
modify the terms and conditions of the 
contract, direct additional work, waive 
any requirements of the contract, or 
settle any claims or dispute. Copies of 
the instructions will be given to the 
contractor who is to be inspected, with a 
request to acknowledge receipt on one 
copy and return it to the contracting 
officer. In this manner, both contractors 
are on notice as to the authority and 
limitations on the authority of the 
inspecting contractor. 


Subpart 970.44—Contractor 
Procurement 


970.940.4401 General. 


Contracting activities of management 
and operating contractors are governed 
by contract provisions. The Federal 
Acquisition Regulation generally is not 
directly applicable. There are, however, 
requirements of certain Federal Laws, 
Executive Orders and regulations 
including Federal Acquisition 
Regulations which pertain to 
procurements by these contractors. 
These requirements, together with 
implementing DOE Acquisition 
Regulations which apply to contractor 
procurement are identified in this 
subpart and other subparts or part 970. 


970.4402 Responsibility of contracting 
officers. 


Contracting officers are responsible 
for assuring that procurement by 
management and operating contractors 
conforms to contract requirements and 
provides effective and timely support to 
agency programs. In carrying out this 
responsibility, contracting officers shall: 
(a) Assure that contracts include those 
provisions required by law or 
regulations, and such other provisions 
as are appropriate to implement DOE 
policies and requirements; (b) review 
contractor procurement systems 
(including policies) as required by Part 
917.44 and in accordance with the 


provisions of their contracts; (c) review 
individual procurement actions of 
certain types or above stated dollar 
level; and (d) make periodic appraisals 
of the contractor's management of the 
procurement function in accordance 
with criteria established by the 
Procurement Executive. 


970.4403 Policies. 


The following policies apply to 
contractor procurement. Within these 
policies it is expected that procurement 
systems and methods will vary 
according to the types and kinds of 
procurement to be made, the needs of 
the particular programs, and the 
experience, methods, and practices of 
the particular contractor. 

(a) Procurement systems and methods 
used for DOE contract work should be 
well defined, consistently applied, and 
follow good business practices 
appropriate for the requirement and 
amount of procurement involved. 

(b) Procurement should be effected in 
the manner most advantageous to the 
Government—price, quality, and other 
factors considered. In order to assure 
this objective and the award of 
subcontracts on an impartial basis, 
procurement (from other than 
Government sources) shall be effected 
by methods calculated to assure such 
full and free competition as is consistent 
with securing the required supplies and 
services. Generally, procurement actions 
are carried out through one of the 
following methods: 

(1) Firm Price Competitive offers or 
quotations and award. The competitive 
offer or quotation and award method of 
procurement, which normally assures 
the greatest degree of full and free 
competition, generally involves the 
following basic steps and objectives: 

(i) Preparation of a solicitation 
document setting forth contract terms 
and conditions and describing the 
requirement clearly, accurately, and 
completely, avoiding unnecessarily 
restrictive specifications or 
requirements. 

(ii) Publicizing such solicitations by 
distribution to a reasonable number of 
prospective offerors and by such other 
means as may be appropriate, in 
sufficient time to permit the preparation 
and submission of offers before the time 
set for receipt of offers. This time shall 
be uniform for all. 

(iii) Handling solicitations in a manner 
which provides fair and equal treatment 
to all prospective contractors. 

(iv) Making an award to the 
prospective contractor whose offer, in 
response to the solicitation, will be most 
advantageous to the Government. price 





and other factors considered. However, 
if upon evaluation, it is determined to be 
in the best interests of the Government 
to enter into negotiations with 
prospective contractors before award, 
such negotiations should be conducted 
in accordance with (b}(2) below with 
respect to according fair and equal 
treatment to prospective contractors. 

(2) Negotiation. Procurement by this 
method normally should be conducted 
by competitive negotiations through the 
solicitation and evaluation of proposals, 
from an adequate number of qualified 
sources, to assure effective competition, 
consistent with securing the required 
supplies or services. Negotiated 
procurement involves advance planning, 
description of procurement and delivery 
requiremenis, and consideration of the 
effect these requirements may have on 
prices and competition. Requests for 
proposals should describe the property 
or services required as completely as 
possible, allow sufficient time for 
submission of proposals; and establish a 
closing data for receipt of proposals. 
Proposals should be handled in a 
manner which provides fair and equal 
treatment to all prospective offerors. 

(c) Price of cost analyses shall be 
performed in accordance with the 
requirements of FAR 15.8 and 915.8. 
Profit and fee and negotiation objectives 
shall be consistent with quidance in 
FAR 15.8 and 915.9. Allowable cost shall 
be determined in accordance with the 
cost principles of FAR Part 31 
appropriate for they type of organization 
to which the subcontract is awarded. 

(d) Supplies and services normally 
should be procured through the use of 
specifications standards, or purchase 
descriptions which clearly and 
accurately describe the supplies or 
services to be procured. If such 
specifications, standards, or purchase 
descriptions are not available and it is 
impractical and uneconomical to 
prepare them, “brand name or equal” 
description may be used, provided the 
particular physical functions or other 
characteristics of the brand name item 
which are deemed essential are clearly 
identified and described. 

(e) The need for access authorizations 
to classified information shail not be a 
limiting factor in obtaining competition 
except where time will not permit 
securing additional access 
authorizations. 

(f) Awards shall be made only to 
responsible responsive prospective 
contractors. Awards shall not be made 
to firms or individuals on the DOE List 
of Disqualified Bidders and Ineligible 
Contractors, unless it is determined that 
is is in the best interests of the 
Government to do so, Such 


determination shall be forwarded to the 
Procurement Executive, for concurrence 
prior to issuance of the contract. 

(g) Selection of the type of contract to 
be used should be based on 
consideration of the nature of the 
supplies and services required and other 
circumstances surrounding the 
procurement. The cost-plus-a- 
percentage-of-cost system of contracting 
shall not be used in any event. 

(h) Small purchases (purchases not in 
excess of $10,060} should be made by 
methods designed to (1) obtain fair and 
reasonable prices, (2) reduce 
administrative costs of making such 
purchases to the minimum required to 
establish the propriety of placing the 
order at the price paid with the supplier 
concerned, and (3) improve 
opportunities for small and minority 
business concerns within the local trade 
area to obtain a fair proportion of 
purchases. 


970.4404 Procurement from contractor- 
controlied sources. 


(a}‘When a management and 
operating contractor maintains a 
separate procurement function for 
performance of work in DOE facilities 
on DOE sites, procurement from 
contractor-controlled sources (any 
division, subsidiary, or affiliate of the 
contractor under a common control) 
may be treated in the same manner as 
procurement from other sources 
provided the procurement is made: 

(1) Under the same terms and 
conditions as would apply if the 
purchase were from a third party; 

(2) In accordance with policies and 
procedures particularly designed to 
permit fair and open competition which 
have been approved by the contracting 
officer; and 

(3) In a manner which results in 
legally enforceable terms and 
conditions. 

(b) Subcontracts for performance of 
contract work itself (as distinguished 
from procurement of supplies and 
services needed in connection with the 
performance of work) require DOE 
authorization which may involve an 
adjustment of the contractor's fixed fee. 
If the contractor seeks authorization to 
have some part of the contract werk 
performed by a contractor-controlled 
source, and the contractor's 
performance of that work was a factor 
in the negotiated fixed fee, DOE 
approval would normally require (1) that 
the contractor-controlled source perform 
such work on a basis without profit, or 
(2) an equitable downward adjustment 
to the contractor's (i.e., the contracting 
component's) fixed fee. 
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(c) Determination on cost of money 
allowance as prescribed in Cost/Pricing 
at FAR 31.203-10 shall be treated as 
follows: 

(1) When a procurement from a 
contractor-controlied source with the 
provisions and conditions of {a)(1)(2) 
and (3) of this section, the contractor- 
controlled source may include cost of 
money as an allowable element of the 
costs of its goods or services provided to 
the contractor; provided (i) the 
procurement is based on cost as set 
forth in 970.3103-15 and (ii) the cost of 
money amount is computed in 
accordance with FAR 31.205-10 and 
related procedures (see 930.70). 

{2) When a procurement from a 
contractor-controlled source is 
authorized in accordance with 970.4408 
of this section, cost of money shall not 
be considered an allowable element of 
the cost of the contractor-controlled 
source procurement. 


970.4405 Procedures for handling 
mistakes under management and operating 
contractor procurement. 


(a) Heads of Contracting Activities 
may authorize the withdrawal of offers 
and the correction of mistakes in 
contracts awarded by contractors in 
accordance with this section. 

(1) Contractors may permit the 
withdrawal of offers upon a showing of 
clear and convincing evidence of the 
alleged mistake. 

(2) Contractors may correct obvious 
clerical errors in offers disclosed prior to 
award, regardless of amount. 

(3) Except as provided in paragraph 
(a)(4) of this section, contractors may 
correct other mistakes in bids and 
contracts as provided in this section. 

(4) The Head of the Contracting 
Activity approval shall be required for: 

(i) Any corrections of mistakes which 
would cause the proposed or contract 
price {A) to exceed that of the second 
low offer, or (B) to displace one or more 
lower acceptable offers; 

(ii) Any corrections of mistakes in 
offers, other than obvious clerical errors, 
in procurement actions which require 
DOE approval; 

(iii) Any correction of mistakes which 
exceed $10,000 disclosed after award: 
and 

(iv) Any recision of a contract. 

(b) Corrections of mistakes are 
authorized under paragraph (a) (3) and 


~ (4) of this section when: 


(1) There is clear and convincing 
evidence to support both the assertion 
of a mistake and the amount thereof; 

(2) The mistake was made in good 
faith; 
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(3) The mistake is of such a nature 
that correction thereof is justified by 
considerations of fair dealings; and 

(4) The mistake is of the type that 
would be corrected under the 
contractor's private procurement 
practices, or with respect to mistakes in 
excess of $10,000, or which require 
approval of the Head of the Contracting 
Activity, a determination is made that 
relief would be granted under applicable 
Federal law. 

(c) The authority of this section may 
not be used to make an offer responsive. 
(d) Where recision is an appropriate 

remedy, the Head of the Contracting 
Activity may authorize a modification in 
a specific amount, or approve revisions 
in other terms and conditions, in lieu of 
recision. 

(e) Where a contract is executed or 
work is continued after assertion of a 
mistake, the alleged mistake may be 
considered on its merits as of the time it 
was asserted, provided the contract was 
executed or the work continued 
pursuant to an understanding that such 
action did not constitute a waiver of any 
rights. 

(f} Corrections of mistakes or other 
remedial actions taken pursuant to this 
section shall be documented by a 
written statement setting forth the 
circumstances and basis for such action 
and shall be made a part of the 
procurement file. 

(g) When correction of mistakes or 
other relief cannot be granted under the 
criteria of this section, the Head of the 
Contracting Activity may deny the 
request or forward the file to the 
Procurement Executive with 
recommendation for action. 


§ 970.4406 Disputes [Reserved] 


970.4407 Review and approval. 

(a) Heads of contracting activities 
shall require contractors to obtain the 
approval of the contracting officer 
before entering into any subcontracts or 
purchase orders within the following 
categories: 

(1) Specified contract types. Approval 
shall be required before entering into 
cost reimbursement, labor-hour, and 
time-and-materials type subcontracts in 
excess of $500. 

(2) Specified dollar amounts. 
Approval shall be required before 
entering into subcontracts or purchase 
above specified dollar amounts. Dollar 
limits will be established at the 
discretion of Heads of Contracting 
Activities, taking into consideration 
such factors as the nature of work under 
each contract, the estimated cost of 
work under the contract, the 
contractor’s procurement organization, 


other controls exercised over the 
contractor’s procurement operations, 
and policies with respect to approvals 
established by Headquarters or field 
offices. Except as provided in 
paragraphs (a)(5) (i) and (ii) of this 
section, subcontracts or purchase orders 
in excess of the following amounts shall 
require prior DOE approval: — 

(i) Construction and A-E, $10,000; 

(ii) Off-site R&D, $10,000; and 

(iii) All others, $25,000. — 

(3) Contracts entered into under 
section 41 of the Atomic Energy Act of 
1954 relating to the operation of nuclear 
production facilities. Prior approval 
shall be required for the subcontracting 
of any work a contractor is obligated to 
perform under a contract entered into 
under section 41 of the Atomic Energy 
Act of 1954, as amended. 

(4) Specified materials, equipment, or 
services, Heads of Contracting 
Activities shall take such action as may 
be required to insure compliance with 
the procedure for purchase from 
contractor-controlled sources or the 
procurement of specific items, or classes 
of items which by the terms of the 
contract may require DOE approval. 

(5) Exceptions. 

(i) In the event application of any of 
the dollar amount limitations 
established in paragraph (a) (1) and (2) 
above would impair the DOE program or 
the field office or would be 
impracticable under the circumstances, 
or such higher levels would be in the 
Government's best interest, the Head of 
the Contracting Activity may, upon 
making such detemination, establish a 
dollar amount up to $100,000 subject to 
advance notification limitations set forth 
in 970.4408. Requests to establish dollar 
levels in excess of $100,000 shall be 
submitted to the Procurement Executive 
for approval and contain the applicable 
information required in 970.4408. 
Advance notification required in 970.44— 
8 shall be applicable to all such higher 
levels established. 

(ii) When a review has been made of 
the contractor's procurement system in 
accordance with FAR Subpart 917.44 
and the contractor’s procurement system 
has been approved, the Head of the 
Contracting Activity may raise the 
dollar limitations in paragraph (a) (1) 
and (2) above as follows (subject to 
advance notification): to the lower of 
(A) limits established by the performing 
activity, or (B) the amount of the HCA’s 
delegated authority, provided approval 
has been obtained as required. 

(6) Emergency approvals. 

(i) Heads of Contracting Activities 
may, up to the limits of their delegated 
authority, give oral approval (or 
approval by telephone or teletype) to 


any subcontract or purchase order 
requiring DOE approval in instances of 
compelling or unusual urgency, such as 
circumstances under which an DOE 
program would be seriously hampered 
or delayed if supplies or services are not 
obtained by a certain date and time 
does not permit the obtaining of formal 
approval. Such emergency approvals 
shall be confirmed in writing. 

(ii) The contractors shall be required 
to justify procurements in writing, 
setting forth the information and data 
used in determining that the 
procurements are in the best interests of 
the Government. The scope and detail of 
this documentation shall be consistent 
with the nature, dollar value, and 
complexity of the procurement. 

(A) Contracting officers shall assure 
that the contractors establish and 
maintain procurement files which 
contain those documents essential to 
present an accurate and adequate 
record of the transaction. 

(B) Field Offices will establish files for 
the review and approval of contractor 
procurement actions, including among 
other necessary documentation, an 
appraisal of the proposed action and a 
copy of suggestions, deficiencies, or 
improvements forwarded to the 
contractor. 


§970.4408 Advance notification. 

(a) This provision only applies to 
former AEC functions now being 
performed by DOE pursuant to section 
603(d)13 of the Federal Property and 
Administrative Services Act of 1949, as 
amended. The limitation in section 
304(b) of that act concerning advance 
notification is not applicable, provided 
the contractors procurment methods and 
systems have been reviewed and 
approved, except that advance 
notification shall be required for all 
proposed contracts or solicitation where 
the procurement is: 

(1) Noncompetitive and over $25,000; 

(2) A intracompany transfer or 
payment over $10,000; 

(3) Will result in direct reimbursement 
of costs over $500; 

(4) For consulting work over $10,000. 

(b) The advance notice shall contain, 
as a minimum, a description of work, 
estimated cost, type of contract or 
reimbursement provisions, and extent of 
anticipated competition, or justification 
for a noncompetitive procurement. The 
contracting officer may at any time 
request additional information that must 
be furnished promptly and prior to 
award of the subcontract. 





§ 970.4409 Nuclear material transfers. 


(a) Management and operating 
contractors, in preparing contracts or 
other agreements in which monetary 
payments or credits depend on the 
quantity and quality of nuclear material, 
shall assure that each such contract or 
agreement contains a: 


(1) Description of the material to be 
transferred; 

(2) Provision specifying the method by 
which the quantities are to be measured 
and reported; 

(3) Provision specifying the 
procedures to be used in resolving any 
differences arising as a result of such 
measurements; 

(4) Provision providing for the use of 
an umpire to settle unresolved 
differences in the analytical samples; 
and 

(5) Provision specifying in detail 
which part shall bear the costs of 
resolving a difference and what 
constitutes such costs. 

(b) The provisions providing for 
resolution of measurements differences 
must be such that resolution is always 
accomplished, while at the same time 
minimizing any advantage one party 
may have over the other. 


Subpart $70.46—Inspection and 
Acceptance 


970.4601 Contract articies. 


Articles relating to inspection and 
acceptance, used in subcontracts and 
purchase orders by management and 
operating contractors, should provide no 
less protection for the Government than 
are provided by the contract articles in 
the prime contracts. 


Subpart 970.49—Termination 


970.4901 General principles. 


(a) All management and operating 
contracts, regardless of whether they 
are for production, research and 
development, supplies or services, shall 
contain appropriate termination 
provisions. 

(b) Subcontracts and purchases 
awarded by the management and 
operating contractor shall include 
termination and settlement provisions of 
FAR Part 49. 


$70.4905 Termination ciause. 


The clause at 970.52-04—45 shall be 
inserted into management and operating 
contracts. 


Subpart $70.51—Special and Directed 
Sources of Supply 


970.5101 Use of government sources of 
supply. 

(a) Management and operating 
Contractors should meet their 
requirements from Government sources 
of supply, if these sources are made 
available to them and if it is 
economically advantageous or 
otherwise in the best interest of the 
Government. The provisions of FAR 51.1 
and 951.1 apply. 

(b) Contracting Officers may authorize 
contractors and there subcontractors 
with cost-reimbursement type 
subcontractors, where all higher-tier 
subcontracts are cost-reimbursement 
types, to acquire materials and services 
directly from such Government sources 
of supply in accordance with the 
requirements of this subpart or the 
consent of agencies involved. 

(c) Materials, supplies, and equipment 
procured from Government sources of 
supply under the procedures described 
herein must be used exclusively in 
connection with Government work, 
except as otherwise authorized by 
Heads of Contracting Activities. 

(d) Many supply facilities and 
contracts of the Department of Defense 
are made available to DOE and its 
management and operating contractors. 

(1) Field offices will be notified by the 
Procurement Executive, or designee, 
when such contracts and facilities are 
made available. Inquiries in connection 
with these sources may be directed to 
the Procurement Executive. Requisitions 
or purchase orders shall be submitted 
directly to these sources, unless 
otherwise specified. 

(2) Contractor’s requisitions submitted 
to Defense Logistics Centers shouid . 
include the following statement. “The 
consignee of the supplies and materials 
requisitioned herein is acting in behalf 
of and as agent for the Department of 
Energy with respect to the expenditure 
of Government funds.” Orders 
submitted directly to DOD contractors 
shall be accompanied by an 
authorization substantially similar to 
that in FAR 51.103. t 

(d) Contracting officers, when 
reviewing the procurement systems and 
methods of contractors that have been 
authorized to use Government sources 
of supply, shall assure that provision is 
made for documenting the justification 
of procurements from commercial 
sources of items available from 
Government sources of supply. 

(e) Direct procurement by DOE, rather 
than by a contractor, shall be required 
where deemed necessary by the Head of 
the Contracting Activity in order te 
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carry out special requirements of 
appropriation acts or other applicable 
laws relating to particular items. 

(f) The Procurement Executive, shail 
be informed of instances in which 
Government sources of supply are not 
used because of the quality of the items 
available or when a Federal Supply 
Schedule contractor refuses to honor an 
order. 


970.5102 Excess personal property. 


The provisions of FAR 8.1, FPMR 101- 
43, and DOE-PMR 109-43 apply. 


$70.5103 Interagency motor pool vehicles 


and related services. 


The provisions of FAR 51.2, FPMR 
101-39, and DOE-PMR 109-39 apply. 


970.5104 Leasing of motor vehicies. 

The provisions of FAR 8.11 and 908.11 
apply. 
970.5105 Strategic and critical materiais. 


Contractors which use strategic and 
critical materials shall fulfill their 
requirements in accordance with 908.70. 


970.5106 Procurement of special items. 
The following items are to be 

procured in accordance with the 

provisions of the DEAR as shown. 


Item 





Op RIOT WINNT oa nsincssssccscccrvisicccecocsscteeoed 908.7101. 
(bd) Aircraft | 908.7102 
(c) Office machines ... .| 908.7103. 
(d) Office furniture an .| 908.7104. 
(e) Filing cabinets . 
(f) Security cabinet 
(g) Alcohoi......... 
Be ROI eccapcesencncecit snatcechsaertarmanonntinintenn 
(i) Fuels and packaged petroleum prod- 

ucts. 


(k) Arms and ammunition................0-cc00+ 

() Materiais handiing equipment re- 
placement standards. 

(m) Calibration services 

(nr) Wiretapping and eavesdropping 
equipment. 

(0) Government fOrMs.............ccsccereceeceveeeee]| 908.7115. 

(p) Electronic data processing tapes ... 

(q) Rental of post office boxes 

(r) Gas masks and cannisters 

(s) Masking devices 

(t) Precious meitais..... 

(u) Reserved 

(v) Heavy water. 

Ca I rises visodiseebcsnrnsnncectencrcebcsinccly SE a Ta 

(x) Products made in Federal penal and | FPMR 101-26.702. 
correctional institutions. 

(y) Products and services of the blind | FPMR 101-26.701 
and other severely handicapped. 


908.7113. 
908.7114. 


970.5107 Purchase or lease 
determinations. 

The guidelines in FPMR 101-25.5 for 
making purchase or lease 
determinations shall be applied to the 
acquisition of all types of equipment. 
These guidelines shall be used in 
making lease-versus-purchase 
determinations at time of original 
acquisition, when lease renewals ere 





Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 43937 


being considered, or at other times as 
circumstances warrant. 


Subpart 970.52—Contract Clauses for 
Management and Operating Contracts 
970.5201 General policy. 


The clauses set forth in appropriate 
subparts of FAR Part 52 and DEAR 952 
generally apply to management and 
operating contracts. The clauses in this 
subpart are to be used in addition to or 
in place of the FAR or the DEAR 
counterpart contract clauses where 
appropriate. Further modifications and 
notes to certain FAR clauses are also 
prescribed, in addition to those set forth 
in 952. 


970.5202 Deviations. 


Deviations from the standard contract 
clauses and modifications to FAR 
clauses set forth herein, as well as from 
the standard contract clauses prescribed 
in FAR Part 52 and DEAR 952, shall be 
made only in accordance with the 
deviation procedures of 904. Minor 
changes in wording which may become 
necessary in the course of negotiations 
are not considered deviations, provided 
Counsel determines that the change is 
not prohibited by statue, executive 
order, or administative regulation and 
does not alter the meaning, intent, or 
basic principles expressed in these 
clauses. 


970.5203 Modifications and notes to FAR 
clauses. 


970.5203-1 Covenant against contingent 
fees. 


See FAR 52.203-5. 


Note.—Modify this article by addng the 
following paragraph: 

(c) Subcontracts and purchase orders. 
Unless otherwise authorized by the 
Contracting Officer in writing, the contractor 
shall cause provisions similar to the foregoing 
to be inserted in all subcontracts and 
purchase orders entered into under this 
contract. 


970.5203-2 Examination of records by 
Comptrolier General. 


See FAR 52.215-1. Also, see Note A 
below for required addition to the 
clause. 


Note A.—The following paragraph (e} 
should be included in management and 
operating contracts when the clause at FAR 
52.215-1 is required. It may be omitted only 
with the approval of the Procurement 
Executive, upon a specific determination, 
based on consultation with the Office of the 
Controller and the Office of the General 
Counsel, that nothing in the contract purports 
to preclude an audit by the General 
Accounting Office of any transaction 
thereunder. 

(e) Nothing in this contract shall be deemed 
to preclude an audit by the General - 


Accounting Office of any transaction under 
this contract. 


970.5203-3 Buy American Act. 

(a) See FAR 52.225-3. 

(b) Substitute “used” for “delivered” 
in paragraph (bj. 


970.5204 Clauses to be used in addition to 
or in place of the contract clauses set forth 
in FAR Part 52 and DEAR Part 952. 


970.5204-1 Security. 
(See 952.2041 Security). 


970.5204-2 Safety and health 
(government-owned or leased). 

(a) The clause set forth herein shall be 
included in ali contracts and 
subcontracts for, and be made 
applicable to, work to be performed at a 
government-owned or leased facility 
were DOE has elected to assert its 
statutory authority to establish and 
enforce occupational safety and health 
standards applicable to the work 
conditions of contractor and 
subcontractor employees, and to the 
protection of the public health and 
safety. 


Safety and Health (Government Owned or 
Leased) 


The contractor shall take all reasonable 
precautions in the performance of the work 
under this contract to protect the safety and 
health of employees and of members of the 
public and shall comply with all applicable 
safety and health regulations and 
requirements (including reporting 
requirements) of DOE. The Contracting 
Officer shall notify the contractor, in writing, 
of any noncompliance with the provisions of 
the clause and the corrective action to be 
taken. After receipt of such notice, the 
contractor shall immediately take corrective 
action. The contractor shal} submit a 
management program and implementation 
plan to the Contracting Officer for review and 
approval within 30 days after the date of 
award of this contract. In the event that the 
contractor fails to comply with said 
regulations or requirements of DOE, the 
Contracting Officer may, without prejudice to 
any other legal or contractual rights of DOE, 
issue an order stopping all or any part of the 
work; thereafter, a start order for resumption 
of the work may be issued at the discretion of 
the Contracting Officer. The contractor shall 
make no claim for an extension of time or for 
compensation or damages by reason of, or in 
connection with, such work stoppage. 


(b) The clause set forth in 952.223—72 
shall be included in those contracts or 
subcontracts for, and be made 
applicable to, work to be performed at a 
facility where DOE does not eleet to 
assert its statutory authority to enforce 
occupational safety and health 
standards applicable to the working 
conditions of contractor and 
subcontractor employees, but does need 
to enforce radiological safety and health 


standards pursuant to provisions of the 
contract or subcontract rather than by 
reliance upon Nuclear Regulatory 
Commission licensing requirements 
(including agreements with states under 
section 274 of the Atomic Energy Act). 
970.5204-3 Buy American Act 
(construction). 

Use the clause at FAR 52.225-5 when 
the contract contains construction. 


970.5204-4 [Reserved]. 


970.5204-5 Disclosure of information. 


The clause at 952.2044 may be used 
in place of the clauses entitled 
“Security,” and “Classification,” in 
subcontracts with educational 
institutions for off-site research which 
could but is not likely to produce 
Restricted Data or classified 
information. 

970.5204-6 Nuclear hazards indemnity. 

(See 952.2501} 

970.5204-7 Nuclear hazards indemnity— 
product lability. 

(See 952.250-2} 


(See 952.250-3} 
970.5204-9 Accounts, records, and 
inspection. 


(a) Accounts. The contractor shall 
maintain a separate and distinct set of 
accounts, records, documents, and other 
evidence showing and supporting all 
allowable costs, incurred, revenues or 
other applicable credits, fixed-fee 
accruals, and the receipt, use, and 
disposition of all Government property 
coming into the possession of the 
contractor under this contract. The 
system of accounts employed by the 
contractor shall be satisfactory to DOE 
and in accordance with generally 
accepted accounting principles 
consistently applied. 

Note: If the contract includes the clause for 
“price reduction for defective cost or pricing 
data” set forth at FAR 52.215-22, paragraph 
(a) above should be modified by adding the 
words “or anticipated te be incurred” after 
the words “allowable costs incurred.” 


(b) Inspection and audit of accounts 
and records. All books of account and 
records relating to this contract shall be 
subject to inspection and audit by DOE 
at all reasonable times, before and 
during the period of retention provided 
for in (d} below, and the contractor shall 
afford DOE proper facilities for such 
inspection and audit. 





(c) Audit of subcontractors’ records. 
The contractor also agrees, with respect 
to any subcontracts (including lump-sum 
or unit price subcontracts or purchase 
orders) where, under the terms of the 
subcontract, costs incurred are a factor 
in determining the amount payable to 
the subcontractor of any tier, to either 
conduct an audit of the subcontractor's 
costs or arrange for such an audit to be 
performed by the cognizant government 
audit agency through the Contracting 
Officer. 

(d) Disposition of records. Except as 
agreed upon by the Government ard the 
contractor, all financial and cost reports, 
books of account and supporting 
documents, and other data evidencing 
costs allowable, revenues, and other 
applicable credits under this contract, 
shall be the property of the Government, 
and shall be delivered to the 
Government or otherwise disposed of by 
the contractor either as the Contracting 
Officer may from time to time direct 
during the progress of the work or, in 
any event, as the Contracting Officer 
shall direct upon completion or 
termination of this contract and final 
audit of accounts hereunder. Except as 
provided in this contract, all other 
records in the possession of the 
contractor relating to this contract shall 
be preserved by the contractor for a 
period of three years after final payment 
under this contract or otherwise 
disposed of in such manner as may be 
agreed upon by the Government and the 
contractor. 

{e) Reports. The contractor shall 
furnish such progress reports and 
schedules, financial and cost reports, 
and other reports concerning the work 
under this contract as the Contracting 
Officer may from time to time require. 

(f) Inspections. The DOE shall have 
the right to inspect the work and 
activities of the contractor under this 
contract at such time in such manner as 
it shall deem appropriate. 

(g) Subcontracts. The contractor 
further agrees to require the inclusion of 
provisions similar to those in paragraphs 
(a) through this paragraph (g) of this 
clause in all subcontracts (including 
lump sum or unit-piece subcontracts or 
purchase orders) of any tier entered into 
hereunder where, under the terms of the 
subcontract, costs incurred are a factor 
in determining the amount payable to 
the subcontractor. 

Note: If the prime contract contains a 
“defective cost or pricing data” clause, this 
paragraph (g) shall be modified by adding the 
following: 

The contractor further agrees to include an 
audit clause, the sustance of which is the 
“Audit” clause set forth at FAR 52.215-22, in 
each subcontract which does not include 


provisions similar to those in paragraph (a) 
through this paragraph (g) of this clause, but 
which contains a “defective cost or pricing 
data” clause. 

(h) Internal audit. The contractor 
agrees to conduct an internal audit and 
examination satisfactory to DOE of the 
records, operations, expenses, and the 
transactions with respect to costs 
claimed to be allowable under this 
contract annually and at such other 
times as may be mutually agreed upon. 
The results of such audit, including the 
working papers, shall be submitted or 
made available to the Contracting 
Officer. _ 

Note: This paragraph (h) shall be included 
in (a) all cost-type contracts (or subcontracts) 
involving an estimated cost exceeding $5 
million and expected to run more than 2 
years, and (b) any other cost-type contract 
(or subcontract) where deemed advisable by 
the Head of the Contracting Activity and 
when the contractor (or subcontractor) 
already has an established internal audit 
organization. 


970.5204-10 Foreign Ownership Control 
or Influence over Contractors (FOCI). 


(a) The requirements of 952.272-1 are 
applicable to the solicitation for 
management and operating conffacts 
and solicitations issued by them. 


(b) The requirements of 952.272-2 are 
applicable to management and operating 
contractors and their subcontractors. 


970.5204-11 Changes. 


(a) Changes and adjustment of fee. 
The Contracting Officer may at any time 
and without notice to the sureties, if 
any, issue written directions within the 
general scope of this contract requiring 
additional work or directing the 
omission.of, or variation in, work 
covered by this contract. If any such 
direction results in a material change in 
the amount or character of the work 
described in the clause entitled 
“Statement of work,” an equitable — 
adjustment of the fee, if any, shall be 
made in accordance with the agreement 
of the parties and the contract shall be 
modified in writing accordingly. Any 
claim by the contractor for an 
adjustment under this clause must be 
asserted in writing within 30 days from 
the date of receipt by the contractor of 
the notification of change; provided, 
however, that the Contracting Officer, if 
he decides that the facts justify such 
action, may receive and act upon any 
such claim asserted at any time prior to 
final payment under this contract. A 
failure to agree on an equitable 
adjustment under this clause shall be 
deemed to be a dispute within the 
meaning of the clause entitled 
“Disputes.” 
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(b) Work to continue. Nothing 
contained in this clause shall excuse the 
contractor from proceeding with the 
prosecution of the work in accordance 
with the requirements of any direction 
hereunder. 


970.5204-12 Contractor's organization. 


(a) Organization chart. As promptly 
as possible after the execution of this 
Contract, the contractor shall furnish to 
the Contracting Officer a chart showing 
the names, duties, and organization key 
personnel to be employed in connection 
with the work, and shall furnish from 
time to time supplementary information 
reflecting changes therein. 

(b) Supervising representative of 
contractor. Unless otherwise directed by 
the Contracting Officer, a competerit 
full-time resident supervisory 
representative of the contractor 
satisfactory to the Contracting Officer 
shall be in charge of the work at the site 
at all times. This also applies to off-site 
work. 

(c) Control of employees. The 
contractor shall be responsible for 
maintaining satisfactory standards of 
employee competency, conduct, and 
integrity and shall be responsible for 
taking such disciplinary action with 
respect to his employees as may be 
necessary. In the event the contractor 
fails to remove any employee from the 
contract work whom DOE deems 
incompetent, careless, or insubordinate, 
or whose continued employment on the 
work is deemed by DOE to be contrary 
to the public interest, the Government 
reserves the right to require the 
contractor to remove the employee. 

Note: In contracts identified in 970.2270.4, 
the following paragraph shall be subsititued 
for (c) above: 


(c) The contractor shall be responsible 
for maintaining satisfactory standards of 
employee compeiency, conduct, and 
integrity and shall be responsible for 
taking such disciplinary action with 
respect to its employees as may be 
necessary. The contractor shall 
establish such standards and procedures 
as are necessary to implement 
effectively the provisions set forth in 
970.2270.4, and such standards and 
procedures shall be subject to the 
approval of the Contracting Officer. 


970.5204-13 Allowable costs and fixed-fee 
(CPFF management and operating 
contracts). 


(a) Compensation for contractor's 
service. Payment for the allowable costs 
as hereinafter defined, and of the fixed- 
fee, if any, as hereinafter provided, shall 
constitute full and complete 
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compensation for the performance of the 
work under this contract. 

(b) Fixed-fee. The fixed-fee payable to 
the contractor for the performance of the 
work under this contract is $———. 
There shall be no adjustment in the 
amount of the contractor’s fixed-fee by 
reason of diferences between any 
estimate of cost for performance of the 
work under this contract and the actual 
costs for performance of that work. 

Note: This provision may be appropriately 
changed to cover situations where the fee is 
for a period of time or different fees are 
allowed for various phases of the work. 

(c) Allowable costs. The allowable 
cost of performing the work under this 
contract shall be the costs and expenses 
that are actually incurred by the 
contractor in the performance of the 
contract work in accordance with its 
terms, that are necessary or incident 
thereto, and are determined to be 
allowable pursuant fo this paragraph (c). 
The determination of the allowability of 
cost hereunder shall be based on: (1) 
Reasonableness, including the exercise 
of prudent business judgment; (2] 

’ consistent application of generally 
accepted accounting principles and 
practices that result in equitable charges 
to the contract work; and (3) recognition 
of all exclusion and limitations set forth 
in this clause or elsewhere in this 
contract as to types or amounts of items 
of cost. Allowable costs shall not 
include the cost of any item described as 
unallowable in paragraph (e) of this 
clause except as indicated therein. 
Failure to mention an item of cost 
specifically in paragraph (d) or 
paragraph (e) shall not imply either that 
it is allowable or that it is unallowable. 

(d) Examples of items of allowable 
cost. Subject to the other provisions of 
this clause, the following examples of 
items of cost of work done under this 
contract shall be allowable to the extent 
indicated: 

(1) Bonds and insurance, including 
self-insurance, as provided in the clause 
entitled “Required bonds and 
insurance—exclusive of Government 
property.” 

‘ (2) Communication costs, including 
telephone services, local and long- 
distance calls, telegrams, cablegrams, 
postage, and similar items. 

(3) Consulting services (including legal 
and accounting), and related expenses, 
as approved by the Contracting Officer, 
except as made unallowable by 
paragraph (e)(26). 

(4) Litigation expenses, including 
reasonable Counsel fees, incurred in 
accordance with the clause of this 
contract entitled “Litigation and claims.” 

(5) Losses and expenses (including 
settlements made with the consent of 


the Contracting Officer) sustained by 
the contractor in the performance of this 
contract and certified in writing by the 
contracting Officer to be reasonable, 
except the losses and expenses 
expressly made unallowable under 
other provisions of this contract. 

(6) Materials, supplies, and 
equipment, including freight 
transportation, material handling, 
inspection, storage, salvage, and other 
usual expenses incident to the 
procurement, use and disposition 
thereof, subject to approvals required 
under other provisions of this contract. 

(7) Patents, purchased design, and 
royalty payments to the extent expressly 
provided for under other provisions in 
this contract or as approved by the 
Contracting Officer, and preparation of 
invention disclosures, reports and 
related documents, and searching the art 
to the extent necessary to make such 
invention disclosures in accordance 
with the Patent Rights clause of this 
contract. 

(8) Personnel costs and related 
expenses incurred in accordance with 
the personnel appendix which is hereby 
incorporated by reference and made a 
part of this contract. It is specifically 
understood and agreed that said 
personnel appendix sets forth in detail 
personnel costs and related expenses to 
be allowable under this contract and is 
intended to document those personnel 
policies, practices and plans which have 
been found acceptable by the 
Contracting Officer. It is further 
understood and agreed that the 
contractor will advise DOE of any 
proposed changes in any matters 
covered by said policies, practices or 
plans which relate to this item or cost, 
and that the personnel appendix may be 
modified from time to time in writing by 
mutual agreement of the contractor and 
DOE without execution of an 
amendment to this contract for the 
purpose of effectuating any such 
changes in, or additions to, said 
personnel appendix as may be agreed 
upon by the parties. Such modifications 
shall be evidenced by execution of ~ 
written numbered approval! letters from 
the Contracting Officer or his 
representative. Examples of personnel 
costs and related expenses to be 
incorporated into the personnel 
appendix, or amendments thereto, are as 
follows: 

(i) Salaries and wages; bonuses and 
incentive compensation; overtime, shift 
differential, holiday, and other premium 
pay for time worked; nonwork time, 
including vacations, holidays, sick, 
funeral, military, jury, witness, and 
voting leave; salaries and wages to 
employees in their capacity as union 


stewards and committeemen for time 
spent in handling grievances, or serving 
on labor management (contractor) 
committees, provided, however, that the 
Contracting Officer’s approval is 
required in each instance of total 
compensation to an individual employee 
at an annual rate of $———- or more, 
when it is proposed that a total of 50 
percent or more of such compensation 
be reimbursed under DOE cost-type 
contracts. Total compensation, as used 
here, includes only the employee's base 
salary, bonus, and incentive 
compensation payments; 

{ii) Legally required contributions to 
old-age and survivors’ insurance, 
unemployment compensation plans, and 
workmen’s compensation plans, 
(whether or not covered by insurance}; 
voluntary or agree-upon plans providing 
benefits for retirement, separation, life 
insurance, hospitalization, medical- 
surgical and unemployment (whether or 
not such plans are covered by 
insurance); 

(iii) Travel (except foreign travel, 
which requries specific approval by the 
Contracting Officer on a case-by-case 
basis); incidental subsistence and other 
allowances of contractor employees, in 
connection with performance of work 
under this contract (including new 
employees reporting for work and 
transfer of employees, the transfer of 
their household goods and effects and 
the travel and subsistence of their 
dependents); 

(iv) Employee relations welfare, 
morale, etc.; programs including 
incentive or suggestion awards; 
employee counseling sevices, health or 
first-aid clinics; house or employee 
publications; 

(v) Personnel training (except special 
education and training courses and 
research assignments calling for 
attendance at educational institutions 
which require specific approval by the 
Contracting Officer on a case-by-case 
basis); including apprenticeship training 
programs designed to improve efficiency 
and productivity of contract operations, 
to develop needed skills, and to develop 
scientific and technical personne! in 
specialized fields required in the 
contract work; 

(vi) Recruitment of personnel 
{including help-wanted advertisement), 
including service of employment 
agencies at rates not in excess of 
standard commercial rates, employment 
office, travel of prospective employees 
at the request of the contractor for 
employment interviews; and 

(vii} Net cost of operating plant-site 
cafeteria, dining rooms, and canteens 





attributable to the performance of the 
contract. 

Note: In appropriate circumstances, the 
lead sentence in subparagraph (8) may be 
changed to read as follows: “Personnel costs 
and related expenses incurred in accordance 
with established policies, programs, and 
schedules, and any changes thereto during 
the contract term, applicable to the 
contractor's private operations and 
consistently followed throughout his 
organization, as approved by the Contracting 
Officer, such as”. 

(9) Repairs, maintenance, inspection, 
replacement, and disposal of 
Government-owned property and the 
restoration clean-up of site and facilities 
to the extent directed or approved by 
the Contracting Officer. 

(10) Subcontracts and purchase 
orders, including procurements from 
contractor-controlled sources, subject to 
approvals required by other provisions 
of this contract. 

(11) Subscriptions to trade, business, 
technical, and professional periodicals, 
as approved by the Contracting Officer. 

(12) Taxes, fees, and charges levied by 
public agencies which the contractor is 
required by law to pay, except those 
which are expressly made unallowable 
under other provisions of this contract. 

(13) Utility services, including 
electricity, gas, water, and sewerage. 

(14) Indemnification of the Pension 
Benefit Guaranty Corporation, pursuant 
to the Employee Retirement Income 
Security Act of 1974, in accordance with 
FAR 31.205-6(j)(3)(iv). 

(15) Establishment and maintenance 
of bank accounts in connection with the 
work hereunder, including, but not 
limited to, service charges, the cost of 
disbursing cash, necessary guards, 
facilities and arrangements for cashing 
checks may be provided without 
expense to the employees, subject to the 
approval of the Contracting Officer. 

The following additional examples are 
for use when the contractor performs 
construction. 

(16) Camp operations, to the extent 
approved by the Contracting Officer. 

(17) Maintenance, inspection, repair, 
replacement, and transportation of 
construction plant and equipment to the 
extent not covered by rentals or 
insurance and as provided in rental 
agreements approved by the Contracting 
Officer or in Appendix B to this 
contract. 

(18) Rental for (i) construction plant 
and equipment rented by the contractor 
from others at rates and under written 
agreements approved by the Contracting 
Officer, and (ii) construction plant and 
equipment owned and furnished by the 
contractor under Appendix B to this 
contract. 


(e) Example of unallowable costs. The 
following examples of items of cost are 
unallowable under this contract to the 
extent indicated: 

(1) Advertising, except (i) help-wanted 
advertising, and (ii) other advertising 
(such as costs of participation in 
exhibits) approved by the Contracting 
Officer as clearly in futherance of work 
performed under the contract. 

(2) Bad debts (including expenses of 
collection) and provisions for bad debts 
arising out of other business of the 
contractor. 

(3) Proposal expenses and costs of 
proposals. 

(4) Bonuses and similar compensation 
under any other name, which (i) are not 
pursuant to an agreement between the 
contractor and employee prior to the 
rendering of the services or an 
established plan consistently followed 
by the contract, (ii) are in excess of 
those costs which are allowable by the 
Internal Revenue Code and regulations 
thereunder, or (iii) provide total 
compensation to an employee in excess 
of reasonable compensation for the 
services rendered. 

(5) Central and branch office expenses 
of the contractor, except as specifically 
set forth in the contract. 

(6) Commissions, bonuses, and fees 
(under whatever name) in connection 
with obtaining or negotiating for a 
Government contract or a modification 
thereto, except when paid to bona fide 
employees or bona fide established 
selling orgainzations maintained by the 
contractor for the purpose of obtaining 
Government business. 

(7) Contingency reserves, provisions 
for. 

(8) Contributions and donations. 

(9) Depreciation in excess of that 
calculated by application of methods 
approved for use by the Internal 
Revenue Code of 1954, as amended, 
including the straight-line, declining 
balance (using a rate not exceeding 
twice the rate which would have been 
used had the depreciation been 
computed under the straight line 
method), or sum-of-the-years digits 
method, on the basis of expected useful 
life, to the cost of acquisition of the 
related fixed assets less estimated 
salvage or residual value at the end of 
the expected useful life. 

(10) Dividend provisions or payments 
and, in the case of sole proprietors and 
partners, distributions of profit. 

(11) Entertainment costs, except the 
costs of such recreational activities for 
on-site employees as may be approved 
by the Contracting Officer or provided 
for elsewhere in this contract. 

(12) Fines and penalties, including 
assessed interest, resulting from 
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violations of, or failure of, the contractor 
to comply with Federal, state, or local 
laws or regulations, except when 
incurred in accordance with the written 
approval of the Contracting Officer or as 
a result of compliance with the 
provisions of this contract. 

(13) Government-furnished property, 
except to the extent that cash payment 
therefor is required pursuant to 
procedures of DOE applicable to 
transfers of such property to the. 
contractor from others. 

(14) Insurance (including any 
provisions of a self-insurance reserve) 
on any person where the contractor 
under the insurance policy is the 
beneficiary, directly or indirectly, and 
insurance against loss of or damage to 
Government property as defined in 
Clause : 

(15) Interest, however represented 
(except interest incurred in compliance 
with the clause entitled “State and local 
taxes”), bond discounts and expenses, 
and costs of financing and financing and 
refinancing operations. 

(16) Legal, accounting, and consulting 
services and related costs incurred in 
connection with the preparation and 
issuance of stock, rights, organization or 
reorganization, prosecution or defense 
of antitrust suites, prosecution of claims 
against the United States, contesting 
actions of proposed actions of the 
United States, and prosecution or 
defense of patent infringement litigation. 

(17) Losses (including litigation 
expenses, Counsel fees, and 
settlements) on, or arising from the sale, 
exchange, or abandonment of capital 
assets, including investments; losses on 
other contracts, including the 
contractor's contributed portion under 
cost-sharing contracts; losses in 
connection with price reductions to and 
discount purchases by employees and 
other from any source; and losses where 
such losses or expenses: 

(i) Are compensated for by insurance 
or otherwise or which would have been ° 
compensated by insurance required by 
law or by written direction of the 
Contracting Officer but which the 
contractor failed to procure or maintain 
through its own fault or negligence; 

(ii) Result from willful misconduct or 
lack of good faith on the part of any of 
the contractor's directors, corporate 
officers, or a supervising representive of 
the contractor, as defined in Clause 

of this contract. 

(iii) Represent liabilities to third } 
persons from which the contractor has 
expressly responsibility under other 
terms of this contract. 

(18) Maintenance, depreciation, and 
other costs incidental to the contractor's 
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idle or excess facilities (including 
machinery and equipment), other than 
reasonable standby facilities. 

Note: May be omitted when no contractor- 
owned equipment is being utilized in the 
performance of the contract. 

(19) Membership in trade, business, 
and professional organizations, except 
as approved by the Contracting Officer. 

(20) Precontract costs, except as 
expressly made allowable under the 
provisions in this contract. 

(21) Research and development costs, 
unless specifically provided for 
elsewhere in this contract. 

(22) Selling costs, except to the extent 
they are determined to be reasonable 
and to be allocable to the contract. 
Allocability of selling costs to the 
contract will be determined in the light 
of reasonable benefit to the agency 
program arising from such activities as 
technical, consulting, demonstration, 
and other services performed for such 
pruposes as applying or adapting the 
contractor's product for agency use. 

(23) Storage of records pertaining to 
this contract after completion of 
operations under this contract, 
irrespective of contractual or statutory 
requirement for the preservation of 
records. 

(24) Taxes, fees, and charges in 
connection with financing, refinancing, 
or refunding operations, including listing 
of securities on exchanges, taxes which 
are paid contrary to the clause entitled 
“State and local taxes,” federal taxes on 
net income and excess profits, special 
assessments on land which represent 
capital improvement and taxes on 
accumulated funding deficiencies of, or 
prohibited transactions involving, 
employee deferred compensation plans 
pursuant to Section 4971 or Section 4975 
of the Internal Revenue Code of 1954, as 
amended, respectively. 

(25) Travel expenses of the officers, 
proprietors, executives administrative, 
heads and other employees of the 
contractor's central office or branch 
office organizations concerned with the 
general managment, supervisions, and 
conduct of the contractor's business as a 
whole, except to the extent that 
particular travel is in connection with 
the contract and approved by the 
Contracting Officer. 

(26) Salary or other compensation 
(and expenses related thereto of any 
individual employed under this contract 
as a consultant or in another 
comparable employment capacity who 
is an employee of another organizational 
and concurrently performing work on a 
full-time annual basis for that 
organization under a cost-type contract 
with DOE, except to the extent that cash 
payment therefore is required pursuant 


to the provisions of this contract or 
procedure of DOE applicable to the 
borrowing of such an individual from 
another cost-type contractor. 

(27) First-class air travel in excess of 
the cost of less than first-class air 
accommodations, except when less than 
first-class accommodations are not 
reasonably available to meet necessary 
mission requirements, such as where 
less than first-class accommodations 
would: 

(i) Require circuitous routing, 

(ii) Require travel during 
unreasonable hours, 

(iii) Greatly increase the duration of 
the flight, 

(iv) Result in additional costs which 
would offset the transportation savings, 
or 

(v) Offer accommodations which are 
not reasonably adequate for the medical 
needs of the traveler. 

(28) Special construction industry 
“funds” financed by employer 
contributions for such purposes as 
methods and materials research, public 
and industry relations, market 
development, and disaster relief, except 
as specifically provided elsewhere in 
this contract. 

(29) Late premium payment charges 
related to employee deferred 
compensation plan insurance. 

(30) Facilities capital cost of money. 
(CAS—414 and CAS 417). 

(31) Lobbying cost. 

(32) Commercial automobile rental 
expenses unless approved by the 
Contracting Officer. 


970.5204-14 Allowable costs and fixed-fee 
(support contracts). 

(a) Compensation for contractor's 
services. Payment for the allowable cost 
as hereinafter defined, and of the fixed- 
fee, if any, as hereinafter provided, shall 
constitute full and complete 
compensation for the performance of the 
work under this contract. 

(b) Fixed-fee. The fixed-fee payable to 
the contractor for the performance of the 
work under this contract is 

. There shall be no 
adjustment in the amount of the 
contractor's fixed-fee by reason of 
differences between any estimate of 
cost for performance of the work under 
this contract and the actual cost of 
performance of that work. 

Note: This provision may appropriately be 
changed to cover situations where the fee is 
for a period of time, or different fees are 
allowed for various phases of the work. 

(c) Allowable cost. The allowable 
costs for performing the work under this 
contract shall be the costs and expenses 
that are actually incurred by the 
contractor, are applicable and properly 


chargeable, either as directly incident or 
as allocable through appropriate 
distribution or apportionment, to the 
performance of the contract work in 
accordance with its terms, and are 
determined to be allowable pursuant to 
this paragraph (c). The determination of 
the allowability of cost hereunder shall 


. be based on (1) reasonableness, 


including the exercise of prudent 
business judgment, (2) consistent 
application of generally accepted 
accounting principles and practices that 
result in equitable charges to the 
contract work, and (3) recognition of all 
exclusions and limitations set forth in 
this clause or elsewhere in this contract 
as to types of amounts of items of costs. 
Allowable cost shall not include costs of 
any item described as unallowable in 
paragraph (e) of this clause, except as 
indicated therein. Failure to mention an 
item of cost specifically in paragraph (d) 
of paragraph (e) shall not imply either 
that it is allowable or that it is 
unallowable. 

(d) Examples of items of allowable 
cost. Subject to the other provisions of 
this clause, the following examples of 
items of cost of work under this contract 
shall be allowable to the extent 
indicated: 

(1) Bonds and insurance (including 
self-insurance) as provided in the clause 
entitled “Required bonds and 
insurance—exclusive of Government 
property.” 

(2) Communication costs, including 
telephone services, local and long- 
distance telephone calls, telegrams 
cablegrams, radiograms, postage, and 
similar items. 

(3) Consulting services (including legal 
and accounting) and related expenses, 
as approved by the Contracting Officer, 
except as made unallowable by 
paragraph (e)(24). 

(4) Litigation expenses, including 
reasonable Counsel fees, incurred in 
accordance with the clause of this 
contract entitled “Litigation and 
Claims.” 

(5) Losses and expenses (including 
settlements made with the consent of 
the Contracting Officer) sustained by 
the contractor in performance of this 
contract and certified in writing by the 
Contracting Officer to be just and 
reasonable, except the losses and 
expenses expressly made unallowable 
under other provisions of this contract. 

(6) Materials and supplies (including 
those withdrawn from common stores 
costed in accordance with any generally 
recognized methods that is consistently 
applied by the contractor and 
productive of equitable results). 





(7) Patents, purchased design, and 


royalty payments to the extent expressly 


provided for under other provisions in 
this contract or as approved by the 
Contracting Officer; and preparation of 
invention disclosures, reports, and 
related documents, and searching the art 
to the extent necessary to make such 
invention disclosures in accordance 
with the Patent Rights clause of this 
contract. 

(8) Personnel costs and related 
expenses incurred in accordance with 
the personnel appendix which is hereby 
incorporated by reference and made a 
part of this contract. It is specifically 
understood and agreed that said 
personnel appendix sets forth, in detail, 
personnel costs and related expenses to 
be aliowable under this contract and is 
intended to document those personnel 
policies, practices and plans which have 
been found acceptable by the 
Contracting Officer. It is further 
understood and agreed that the 
contractor will advise DOE of any 
proposed changes in any matters 
covered by said policies, practices, or 
plans which relate to this item of costs, 
and that the personnel appendix may be 
modified from time to time in writing by 
mutual agreement of the contractor and 
DOE without execution of an 
amendment to this contract for the 
purpose of effectuating and such 
changes in, or additions to, said 
personnel appendix, as may be agreed 
upon by the parties. Such modifications 
shall be evidenced by execution of ” 
written numbered approval letters from 
the Contracting Officer or his 
representative. Examples of personnel 
costs and related expenses to be 
incorporated into the personnel 
appendix, or amendments thereto, are as 
follows: 

(i) Salaries and wages; bonuses and 
incentive compensation; overtime, shift 
differential, holiday, and other premium 
pay for time worked; nonwork time 
including vacations, holiday, sick, 
funeral, military, jury, witness, and 
voting leave; salaries and wages to 
employees in their capacity as union 
stewards and committeemen for time 
spent in handling grievances, or 
servicing on labor managment 
(contractor) committees, provided, 
however, that the Contracting Officer's 
approval is required in each instance of 
total compensation to an individual 
employee at an annual rate of 

(See 970.3202-2) or more, 
when it is proposed that a total of 50 
percent or more of such compensation 
be reimbursed under DOE cost-type 
contracts. Total compensation, as used 
here, includes cnly the employee's base 


salary and bonus and incentive 
compensation payments. 

(ii) Legally required contributions to 
old-age and survivor's insurance, 
unemployment, compensation plans, 
and workmen’s compensation plans 
(whether or not covered by insurance); 
voluntary or agreed-upon plans 
providing benefits for retirement, 
separation, life insurance, 
hospitalization, medical-surgical and 
employment (whether or not such plans 
are covered by insurance); 

{iii) Travel (except foreign-travel 
which requires specific approval by the 
Contracting Officer on a case-by-case - 
basis); incidental subsistence and other 
allowances of contractor employees, in 
connection with performance of work 
under this contract (including new 
employees reporting for work and 
transfer of employees, the transfer of 
their household goods and effects, and 
the travel and subsistence of their 
dependents); 

(iv) Employee relations, welfare, 
morzie, etc., programs, including 
incentive or suggestion awards, 
employee counseling services, health or 
first-aid clinics, and house or employee 
publications; 

(v) Personnel training (except special 
education and training courses and 
research assigments calling for 
attendance at educational insitutions 
which require specific approval by the 
Contracting Officer on a case-by-case 
basis) including services of 
employement agencies at rates not in 
excess of standard commercial rates, 
employment office, travel of prospective 
employees at the request of the 
contractor for employment interviews; 
and 

(vi) Recruitment of personnel 
(including help-wanted advertisement) 
including services of employment 
agencies at rates not in excess of 
standard commercial rates, employment 
office, travel of prospective employees 
at the request of the contractor for 
employment interviews; and 

(vii) Net cost of operating plant-site 
cafeterias, dining rooms, and canteens 
attributable to the performance of the 
contract. 

Note: In appropriate circumstances that 
lead sentence in subparagraph (8) may be 
changed to read as follows: “Personnel costs 
and related expenses incurred in accordance 
with established policies, programs, and 
schedules, and any changes thereto during 
the contract term, applicable to the 
contractor's private operations and 
consistently followed through its 
organization, as approved by the Contracting 
Officer, such as:" 

(9) Rentals and leases of land, 
building, and equipment owned by third 
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parties where such items are used in the 
performance of the contract, except that 
such rentals and leases directly 
chargeable to the contract shall be 
subject to approval by the Contracting 
Officer. 

(10) Repairs, maintenance, inspection, 
replacement, and disposal of 
Government-owned property to the 
extent directed or approved by the 
Contracting Officer. 

(11) Repairs, maintenance, and 
inspection of contractor-owned property 
used in connection with the performance 
of this contract, including reasonable 
standby facilities, which are due to 
ordinary wear and tear from use and the 
action of the elements, provided such 
maintenance and repairs keep the 
property in efficient operating condition 
and do not add to its permanent value or 
appreciably prolong its intended useful 
life; and major repair (including 
replacement) to such property, as 
directed or approved by the Contracting 
Officer when charged directly to the 
contract. 

(12) Special tooling, including jigs, 
dies, fixtures, molds, patterns, design 
and drawings, tools and equipment of a 
specialized nature generally useful to 
the contractor only in the performance 
of this contract. 

Note: ltemize any additional specia) 
equipment which may be appropriate, sych 
as loops, mockups, experimental setups, etc. 

(13) Subcontracts, purchase orders, 
and procurement from contractor- 
controlled sources, subject to approvals 
required by other provisions of this 
contract. 

(14) Subscriptions to trade, business, 
technical, and professional periodicals, 
as approved by the Contracting Officer 
when charged directly to the contract. 

(15) Taxes, fees, and charges levied by 
public agencies which the contractor is 
required by law to pay, except those 
which are expressly made unallowable 
under other provisions of this contract. 

(16) Utility services, including 
electricity, gas, water, steam, and 
sewerage. 

(17) [Reserved]. 

(18) [Reserved]. 

(19) Indemnification of the Pension 
Benefit Guaranty Corporation pursuant 
to the Employee Retirement Income 
Security Act of 1974, in accordance with 
FAR 31.205-6(j). 

(e) Examples of items of unallowable 
costs. The following examples of items 
of costs are unallowable under this 
contract to the extent indicated: 

(1) Advertising, except (i) help-wanted 
advertising, and (ii) other advertising 
(such as costs of participation in 
exhibits) approved by the Contracting 
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Officer as clearly in furtherance of work 
performed of this contract. 

(2) Bad debts (including expenses of 
collection) and provisions for bad debts 
not arising out of the performance of this 
contract. i 

(3) Bonuses and similar conpensation 
under any other name, which (i) are not 
pursuant to an agreement between the 
contractor and employee prior to the 
rendering of the services or an 
established plan consistently followed 
by the contract, (ii) are in excess of 
those costs which are allowable by the 
Internal Revenue Code and regulations 
thereunder, or (iti) provide total 
compensation to an employee in excess 
of reasonable compensation for the 
services rendered. 

(4) Commissions, bonuses, and fees 
(under whatever name) in connection 
with obtaining or negotiating for a 
Government contract or a modification 
thereto, except when paid to bona fide 
employees or bona fide established 
selling organizations maintained by the 
contractor for the purpose of obtaining 
Government business. 

(5) Contingency reserves, provisions 
for (except provisions for reserves under 
a self-insurance program to the extent 
that the type, coverage, rates, and 
premiums would be allowable if 
commercial insurance were purchased 
to cover the same risk, as approved by 
the Contracting Officer). 

(6) Contributions and donations. 

(7) Depreciation in excess of the 
calculated by application of methods 
apporved for use by the Internal 
Revenue Service under the Internal 
Revenue Code of 1954, as amended, 
including the straight-line declining 
balance (using a rate not exceeding 
twice the rate which would have been 
used had the depreciation been 
computed under the straight-line 
method) or sum-of-the-years digits 
method, on the basis of expected useful 
life, to the cost of acquisition of the 
related fixed assets less estimated 
salvage or residual value at the end of 
the expected useful life. 

Amortization or depreciation of 
unrealized appreciation of values of 
assets or of assets fully amortized or 
depreciated on the contractor's books of 
account is unallowable. 

(8) Dividend provisions or payments 
and, in the case of sole proprietors and 
partners, distributions of profits. 

(9) Entertainment costs, except the 
costs of such recreational activities for 
on-site employees as may be approved 
by the Contracting Officer or provided 
for elsewhere in this contract. 

(10) Fines and penalties, including 
assessed interest, resulting from 
violations of, or failure of, the contractor 


to comply with Federal, State, or local 
laws, or regulations, except when 
incurred in accordance with written 
approval of the Contracting Officer or as 
a result of compliance with the 
provisions of this contract. 

(11) Government-furnished property, 
except to the extent that cash payment 
therefore is required pursuant to 
procedures of the DOE applicable to 
transfers of such property to the 
contractor from others. 

(12) Insurance (including any 
provision of a self insurance reserve) on 
any person where the contractor under 
the insurance policy is the beneficiary, 
directly or indirectly, and insurance 
against loss or damage to Government 
property. 

(13) Interest, however represented 
(expected interest incurred in 
compliance with the Clause entitled 
“State and Local Taxes,”) bond 
discounts and expenses, and costs of 
financing and refinancing operations. 

(14) Legal, accounting, and consulting 
services, and related costs incurred in 
connection with the preparation of 
prospectuses, preparation and issuance 
of stock rights, organization or 
reorganization, prosecution or defense 
of antitrust suits, prosecution of claims 
against the United States, contesting 
actions or proposed actions of the 
United States, and prosecution or 
defense of patent infringement litigation. 

(15) Losses, including litigation 
expenses, Counsel fees, and settlement 
on, or arising from the sale, exchange, or 
abandonment of capital assets, 
including investments; losses on other 
contracts, including the contractor's 
contributed portion under cost-sharing 
contracts; losses in connection with 
price reduction to and discount 
purchases by employees and others 
from any sources; and losses where such 
losses or expenses: 

(i) Are compensated for by insurance 
or otherwise, or which would have been 
compensated by insurance required by 
law or by written direction of the 
contracting officer, but which the 
contractor failed to procure or maintain, 
through its own fault or negligence, or 
which could have covered by 
premissible insurance in keeping with 
ordinary business practice, but which 
the contractor failed to secure or 
maintain; 

(ii) Result from willful misconduct or 
lack of good faith on the part of any of 
the contractor's directors, corporate 
officers, or a supervising representative 
of the contractor. 

(iii) Represent liabilities to third 
persons for which the contractor has 
expressly accepted responsibility under 
other terms of this contract. 


(16) Maintenance, depreciation, and 
other costs incidental to the contractor's 
idle or excess facilities (including 
machinery and equipment) other than 
reasonable standby facilities. 

(17) Membership in trade, business, 
and professional organizations except 
as approved by the contracting officer. 

(18) Precontract costs, except as 
expressly make allowable under other 
provisions in this contract. 

(19) Reconversion, altertion, 
restoration, or rehabilitation of the 
contractor's facilities, except as 
expressly provided elsewhere in this 
contract. 

(20) [Reserved]. 

(21) Selling costs, except to the extent 
they are determined to be reasonable 
and to be allocable to the contract. 
Allocability of selling cost to the 
contract will be determined in the light 
of reasonble benefit to the agency 
program arising from such purposes as 
applying or adapting the contractor's 
product for agency use. 

(22) Storage or records pertaining to 
this contract after completion of 
operations under this contract 
irrespective of contract or statutory 
requirement for the preservation of 
records. 

(23) Taxes, fees, and charges in 
connection with financing, refinancing 
or refunding operations, including the 
listing of securities on exchanges; taxes 
which are paid contrary to the clause 
entitled “State and local taxes;” Federal 
taxes on net income and excess profits; 
special assessments on land which 
represent capital improvement and 
taxes on accumulated funding 
deficiencies or, of prohibited 
transactions involving, employee 
deferred compensation plans pursuant 
to Section 4971 or Section 4975 of the 
Internal Revenue Code of 1954, as 
amended, respectively. 

(24) Salary or other compensation 
(and expenses related thereto) of any 
individual employed under this contract 
as a consultant or in another 
comparable employment capacity who 
is an employee of another organization 
and concurrently performing work on a 
full-time annual basis for that 
organization under a cost-type contract 
with DOE, except to the extent that cash 
payment thereto is required pursuant to 
the provisions of this contract or 
procedures of the DOE applicable to the 
borrowing of such an individual from 
another cost-type contractor. 

(25) First-class air travel in excess of 
the cost of less then first-class air 
accommodations, except when less than 
first-class accommodations are not 
reasonably available to meet necessary 





mission requirements, such as, where 
less than first-class accommodations 
would: 

(i) Require circuitous routing, 

{ii) Require travel during — 
unreasonable hours, 

(iii) Greatly increase the duration of 
the flight, 

(iv) Result in additional costs which 
would offset the transportation savings, 
or 

(v) Offer Accommodations which are 
not reasonably adequate for the medical 
needs of the traveler. 

(26) Late premium payment charges 
related to employee deferred 
compensation plan insurance, in 
accordance with FAR 31.205 

(27) Research and development costs, 
unless specifically provided for 
elsewhere in this contract. 

(28) Bidding expenses and costs of 


proposals. 

(29) Facilities capital cost of money 
(CAS+414 and CAS-417). 

(30) Lobbying costs. 

(31) Commercial automobile rental 
costs unless approved by the contracting 
officer. 


970.5204-15 Obligation of funds. 


(a) Obligations of funds. The amount © 
presently obligated by the Government 
with respect to this contract is 

dollars ($————}. Such 
amount may be increased unilaterally 
by DOE by written notice to the 
contractor and may be increased or 
decreased by written agreement of the 
parties (whether or not by formal 
modification of this contract). Estimated 
revenues and receipts from others for 
work and services to be performed 
under this contract are not included in 
this amount obligated with 
respect to this contract. Such revenues 
and receipts, to the extent actually 
received by the contractor shall be 
available and used for the payment of 
allowable costs as provided in the 
article entitled “Payments and 
Advances.” Nothing is this paragraph 
(a) is to be construed as authorizing the 
contractor to exceed limitations stated 
in financial plans established by DOE 
and furnished to the contractor from 
time to time under this contract. 

(b) Limitation on payment by the 
Government. Except as otherwise 
provided in this contract and except for 
costs which may be incurred by the 
contractor pursuant to the article 
entitled “Termination,” or costs of 
claims allowable under the contract 
occurring after completion or 
termination and not released by the 
contractor at the time of financial 
settlement of the contract in accordance 
with the article entitled “Payments and 


advances,” payment by the Government 
under this contract on account of 
allowable costs shall not, in the 
aggregate, exceed the amount obligated 
with respect to this contract, less the 
contractor's fixed fee. Unless expressly 
negated in this contract, payment on 
account of those costs excepted in the 
preceding sentence which are in excess 
of the amount obligated with respect to 
this contract shall be subject to the 
availability of (1) revenues and receipts 
deposited to the Government's account 
as provided in the article entitled 
“Payments and advances,” and (2) other 
funds with DOE may legally use for such 
purpose, provided DOE will use its best 
efforts to obtain the appropriation of 
funds for this purpose if not otherwise 
available. 

(c) Notices—Contractor excused from 
further performance. The contractor 
shall notify DOE in writing whenever 
the unexpended balance of funds 
(including revenues and receipts) 
available under paragraph (a) above, 
plus the contractor’s best estimate of 
revenues and receipts to be received 
during the day period 
hereinafter specified, is in the 
contractor's best judgment sufficient to 
continue contract operations at the 
programmed rate for only 
days and to cover the contractor's 
unpaid fixed fee, and outstanding 
commitments and liabilities on account 
of costs allowable under the contract at 
the end of such period. Whenever the 
unexpended balance of funds {including 
revenues and receipts) available under 
paragraph (a) above, less the amount of 
the contractor's fixed fee then earned 
but not paid, is in the contractor's best 
judgment either sufficient only to 
liquidate outstanding commitments and 
liabilities on account of costs allowable 
under this contract or is equal to zero, 
the contractor shall immediately notify 
DOE and shall make no further 
commitments or expenditures (except to 
liquidate existing commitments and 
liabilities), and, unless the parties 
otherwise agree, the. contractor shall be 
excused from further performance 
(except such performance as may 
become necessary in connection with 
termination by the Government) and the 
performance of all work hereunder will 
be deemed to have been terminated for 
the convenience of the Government in 
accordance with the provisions of the 
article entitled “Termination.” 

(d) Financial plans; cost and 
commitment limitations. In addition to 
the limitations provided for elsewhere in 
this contract, DOE may, through 
financial plans or other directives issued 
to the contractor, establish controls on 
the costs to be incurred and 
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commitments to be made in the 
performance of the contract work. Such 
plans and instruction may be amended 
or supplemented from time to time by 
DOE. The contractor hereby agrees to 
comply with the specific limitations 
(ceilings) on costs and commitments set 
forth in such plans and directives, to use 
its best efforts to comply with other 
requirements of such plans and 
directive, and to promptly notify DOE in 
writing, whenever it has reason to 
believe the authorized financial levels of 
costs and commitments will be 
exceeded or substantially underrun. 

Note: This paragraph (d} may be omitted in 
contracts which expressly or otherwise 
provided a contractual basis for equivalent 
controls in a separate article. 


(e) Government's right to terminate 
not affected. The giving of any notice 
under this article shall not-be construed 
to waive or impair any right of the 
Government to terminate the contract 
under the provisions of the article 
entitled “Termination.” 


970.5204-16 Payments and advances. 


(a) Installments of fixed-fee. Ninety 
percent (90%) of the fixed-fee shall 
become due and payable in periodic 
installments in amounts based on the 
proportion of the work then completed, 
as determined by the Contracting 
Officer, and the balance upon 
completion and acceptance of all work 
under this contract. 

Note A: For operating contracts use: “The 
fixed-fee provided for in Clause 
shall be paid in equal monthly installments 
as it accrues.” ~ 

Note B: Where a separate fixed-fee is 
provided for a separate item of work, this 
subparagraph should be modified to permit 
payment of the entire fixed-fee upon 
completion of that item. 


(b) Payments on Account of 
Allowable Costs. The Contracting 
Officer and the contractor shall agree as 
to the extent to which payment for 
allowable costs or payments for other 
items specifically approved in writing by 
the Contracting Officer shall be made 
from advances of Government funds. 
When pension contributions are paid by 
the contractor to the retirement fund 
less frequently than quarterly, accrued 
costs therefor shall be excluded from 
costs for payment purposes until such 
costs are paid. If pension contributions 
are paid on a quarterly or more frequent 
basis, accrual therefor may be included 
in costs for payment purposes, provided 
that they are paid to the fund within 30 
days after the close of the period 
covered. If payments are not made to 
the fund within such 30-day period, 
pension contribution costs shall be 
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excluded from cost for payment 
purposes until payment has been made. 

(c) Special bank account—use. All 
advances of Government funds shall be 
withdrawn pursuant to a letter of credit 
in favor of the contractor or, in the 
option of the Government, shall be made 
by check payable to the contractor, and 
shall be deposited only in the Special 
Bank Account referred to in the 
Agreement for Special Bank Account, 
which is attached hereto and 
incorporated into this contract as an 
appendix. The contractor shall likewise 
deposit in the Special Bank Account any 
other revenues received by the 
contractor in connection with the work 
under this contract. No part of the funds 
in the Special Bank Account shall be (1) 
mingled with any funds of the contractor 
or (2) used for a purpose other than that 
of making payments for costs allowable 
under this contract or payments for 
other items specifically approved in 
writing by the Contracting Officer. If the 
Contracting Officer shall at any time 
determine that the balance on such bank 
account exceeds the contractor's current 
needs, the contractor shall promptly 
make such disposition of the excess as 
the Contracting Officer may direct. 

Note: For Special bank account agreement, 
see 970.5204-17. 

(d) Title to funds advanced. Title to 
the unexpended balance of any funds 
advanced and of any bank account 
established pursuant to this clause shall 
remain in the Government and be 
superior to any claim or lien of the bank 
of deposit or others. It is understood that 
an advance to the contractor hereunder 
is. not a loan to the contractor, and will 
not require the payment of interest by 
the contractor, and that the contractor 
acquires no right, title or interest in or to 
such advance other than the right to 
make expenditures therefrom, as 
provided in this clause. 

(e) Review and approval of costs 
incurred. The contractor shall prepare 
and submit annually as of September 30, 
a voucher for the total of net 
expenditures accrued {i.e., net costs 
incurred) for the period covered by the 
voucher, and DOE, after audit and 
appropriate adjustment, will approve 
such voucher. This approval by DOE 
will constitute an acknowledgment by 
DOE that the net costs incurred are 
allowable under the contract and that 
they have been recorded in the accounts 
maintained by the contractor in 
accordance with DOE accounting 
policies, but will not relieve the 
contractor of responsibility for DOE's 
assets in its care, for appropriate 
subsequent adjustments, or for errors 
later becoming known to DOE. 


Note: This paragraph (e) should be omitted 
in contracts with nonintegrated contractors. 

(f) Financial settlement. The 
Government shall promptly pay to the 
contractor the unpaid balance of 
allowable costs and fixed fee upon 
termination of the work, expiration of 
the term of the contract, or completion 
of the work and its acceptance by the 
Government after (1) compliance by the 
contractor with DOE’s patent clearance 
requirements, and (2) the furnishing by 
the contractor of: 

(i) An assignment of the contractor's 
rights to any refunds, rebates, 
allowances, accounts receivable, or 
other credits applicable to allowable 
costs under the contract; 

(ii) A closing financial statement; 

(iii) The accounting for Government- 
owned property required by the clause 
entitled “Property;” and 

(iv) A release discharging the 
Government, its officers, agents, and 
employees from all liabilities, 
obligations, and claims arising out of or 
under this contract subject only to the 
following exceptions: 

(A) Specified claims in stated amounts 
or in estimated amounts where the 
amounts are not susceptible to exact 
statement by the contractor; 

(B) Claims, together with reasonable 
expenses incidental thereto, based upon 
liabilities of the contractor to third 
parties arising out of the performance of 
this contract; provided that such claims 
are not known to the contractor on the 
date of the execution of the release; and 
provided further that the contractor 
gives notice of such claims in writing to 
the Contracting Officer not more than 
six (6) years after the date of the release 
or the date of any notice to the 
contractor that the Government is 
prepared to make final payment, 
whichever is earlier; and 

(C) Claims for reimbursement of costs 
(other than expenses of the contractor 
by reason of any indemnification of the 
Government against patent liability), 
including reasonable expenses 
incidental thereto, incurred by the 
contractor under the provisions of this 
contract relating to patents. 

In arriving at the amount due the 
contractor under this clause, there shall 
be deducted, (1) any claim which the 
Government may have against the 
contractor in connection with this 
contract, and (2) deductions due under 
the terms of this contract, and not 
otherwise recovered by or credited to 
the Government. The unliquidated 
balance of the Special Bank Account 
may be applied to the amount due and 
any balance shall be returned to the 
Government forthwith. 


(g) Claims. Claims for credit against 
funds advanced for payment shall 
accompanied by such supporting 
documents and justification as the 
Contracting Officer shall prescribe. 

(h) Discounts. The contractor shall 
take and afford the Government the 
advantage of all known and available 
cash and trade discounts, rebates, 
allowances, credits, salvage, and 
commissions unless the Contracting 
Officer finds that action is not in the 
best interest of the Government. 

(i) Revenues. All revenues other than 
the contractor’s fixed fee or fees, if any, 
accruing to the contractor in connection 
with the work under this contract shall 
be Government property and shall be 
deposited in the Special Bank Account 
to be available for payment of allowable 
cost under this contract. 

(j) Direct payment of charges. The 
Government reserves the right, upon ten 
day’s written notice from the 
Contracting Officer to the contractor, to 
pay directly to the persons concerned, 
all amounts due which otherwise would 
be allowable under this contract. Any 
payment so made shall discharge the 
Government of all liability to the 
contractor therefor. 


970.5204-17 Special bank account 
agreement. 

Agreement entered into this —— day of 
———_, 19, between the United 
States of America (hereinafter called the 
Government) represented herein by the 
Department of Energy (hereinafter called the 
“DOE”), and (hereinafter called 
the “Contractor,” a corporation under the 
laws of the State of ——————-,, and 
——_—_—__, (hereinafter called the 
“Bank,”) a banking corporation under the 
laws of ———————, located at 


Recitals 


(a) On the date of .19—, 
DOE and the Contractor entered into 
Contract(s) No. . or a Supplemental 
Agreement thereto, providing for the making 
of advances of Government funds to the 
contractor a copy of such advance provisions 
has been furnished to the Bank. 

(b) DOE requires that amounts advanced to 
the Contractor under said contract or 
Supplemental Agreement be deposited in a 
Special Bank Account or accounts with a 
bank designated by the. Treasury Department 
as depositary and financial agent of the 
Government (Section 10 of the Act of June 11, 
1942, 56 Stat. 356; 12 U.S.C. 265), separate 
from any of the Contractor's general or other 
funds; and, the Bank being such a bank, the 
parties are agreeable to so depositing said 
amounts with the Bank. 

(c) This Special Bank Account shall be 
designated “ (Name of 
Contractor), ——————— (Contract Number), 
Department of Energy Special Bank 
Account.” 
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Covenants 


In consideration of the foregoing, and for 
other good and valuable considerations, it is 
agreed that, 

(1) The Government shall have title to the 
credit balance in said account to secure the 
return of all advances made to the contractor, 
which title shall be superior to any lien or . 
claim of the Bank or others with respect to 
such account. 

(2) The Bank will be bound by the 
provisions of said contract or contracts 
relating to the deposit and withdrawal of 
funds in the above Special Bank Account, but 
shall not be responsible for the application of 
funds properly withdrawn from said account. 
After receipt by the Bank of written 
directions from the Contracting Officer, or 
from the duly authorized representative of 
the Contracting Officer, the Bank shall act 
thereon and shall be under no liability to any 
party hereto for any action taken in 
accordance with the said written directions. 

(3) The Government, or its authorized 
representatives, shall have access to the 
books and records maintained by the Bank 
with respect to such Special Bank Account at 
all reasonable times and for all reasonable 
purposes, including, without limitation, the 
inspection or copying of such books and 
records and any and all memoranda, checks, 
correspondence, or documents pertaining 
thereto. Except as agreed upon by the 
Government and the Bank, all books and 
records pertaining to the Special Bank 
Account in the possession of the Bank 
relating to the Special Bank Account 
agreement shall be preserved by the Bank for 
a period of three (3) years after final payment 
under the.contract to which the Special Bank 
Account agreement pertains or otherwise 
disposed of in such manners as may be 
agreed upon by the Government and the 
Bank. 

(4) In the event of the services of any writ 
of attachment, levy of execution, or 
commencement of garnishment proceedings 
with respect to the Special Bank Account, the 
Bank will promptly notify the Head of 
Contracting Activity, DOE. 

In witness whereof the parties hereto have 
caused this Agreement to be executed, as of 
the day and year first above written. 


(Signatures and Official Titles) 


970.5204-18 Payments (cost-type 
contracts where funds are not advanced by 
DOE). 

(See 952.2321). 


970.5204-19 Printing. 


(a) Contractors operating a 
Government Printing Office authorized 
printing plant shall conduct such 
operations in accordance with the 
Government Printing and Binding 
Regulations, Title 44 of the U.S. Code, 
and DOE Directives relative thereto. 

(b) If there is no authorized printing 
plant operation, use clause at DEAR 
952.208-1. 


970.5204-20 Disputes [Reserved]. 


970.5204-21- Property. 

(a) Furnishing of Government 
property. The Government reserves the 
right to furnish any property or services 
required for the performance of the work 
under this contract. 

+ (b) Title to property. Except as 
otherwise provided by the Contracting 
Officer, title to all materials, equipment, 
supplies, and tangible personal property 
of every kind and description purchased 
by the contractor, for the cost of which 
the contractor is entitled to be 
reimbursed as a direct item of cost 
under this contract, shall pass directly 
from the vendor to the Government. The 
Government reserves the right to 
inspect, and to accept or reject, any item 
of such property. The contractor shall 
make such disposition of rejected items 
as the Contracting Officer shall direct. 
Title to other property, the cost of which 
is reimbursable to the contractor under 
this contract, shall pass to and vest in 
the Government upon (i) issuance for 
use of such property in the performance 
of this contract, or (ii) commencement of 
processing or use of such property in the 
performance of this contract, or [iii) 
reimbursement of the cost thereof by the 
Government, whichever first occurs. 
Property furnished by the Government 
and property purchased or furnished by 
the contractor, title to which vests in the 
Government, under this paragraph are 
hereinafter referred to as Government 
property. Title to Government property 
shall not be affected by the 
incorporation of the property into or the 
attachment of it to any property not 
owned by the Government, nor shall 
such Government property or any part 
thereof, be or become a fixture or lose 
its identity as personality by reason of 
affixation to any realty. 

(c) Identification. To the extent 
directed by the Contracting Officer, the 
contractor shall identify government 
property coming into the contractor's 
possession or custody, by marking and 
segregating in such a way, satisfactory 
to the Contracting Officer, as shall 
indicate its ownership by the 
Government. 

(d) Disposition. The contractor shall 
make such disposition of Government 
property which has come into the 
possession or custody of the contractor 
or under this contract as the Contracting 
Officer during the progress of the work 
or upon completion or terminaton of this 
contract, the contractor may, upon such 
terms and conditions as the Contracting 
Officer may approve, sell, or exchange - 
such property, or acquire such property 
at a price agreed upon by the 
Contracting Officer and the contractor 


as the fair value thereof. The amount 
received by the contractor as the result 
of any disposition, or the agreed fair 
value of any such property acquired by 
the contractor, shall be applied in 
reduction of cost allowable under this 
contract or shall be otherwise credit 
allowable under this contract or shall be 
otherwise credit to account to the 
Government, as the Contracting Officer 
may direct. Upon completion of the 
work or the termination of this contract, 
the contractor shall render an 
accounting, as prescribed by the 
Contracting Officer, of all government 
property which had come into the 
possession or custody of the contractor 
under this contract. 

(e) Protection of government 
property—Classified Materials. The 
contractor shall take all reasonable 
precautions, as directed by the 
Contracting Officer, or in the absense of 
such direction in accordance with sound 
industrial practice, to safeguard and 
protect government property in the 
contractor's possession or custody. 
Special measures shall be taken by the 
contractor in the protection of and 
accounting for any classified or special 
materials involved in the performance of 
this contract, in accordance with the 
regulations and requirements of DOE. 

(f) Risk of loss of government 
property. The contractor shall not liable 
for loss or destruction of or damage to 
government property in the contractor's 
possession unless such loss, destruction 
or damage results from willful 
misconduct or lack of good faith on the 
part of the contractor's managerial 
personnel, or unless such loss, 
destruction or damage results from a 
failure on the part of the contractor's 
managerial personnel to take all 
reasonable steps to comply with any 
appropriate written directive of the 
Contracting Officer to safeguard such 
property under paragraph (e) hereof. 
The term “contractor's managerial 
personnel” as used herein means the 
contractor's directors, officers and any 
of tis managers, superintendents, or 
other equivalent representatives who 
have supervision or direction of (1) all or 
substantially all of the contractor's 
business; or (2) all or substantially all of 
the contractor's operation at any one 
plant or separate location at which this 
contract is being performed; or (3) a 
separate and complete major industrial 
operation in connection with the 
performance of this contract; or (4) a 
separate and complete major 
construction, alteration or repair 
operation in connection with 
performance of this contract. 
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(g) Steps to be taken in event of loss. 
Upon the happening of any loss or 
destruction of or damage to government 
property in the possession or custody of 
the contractor, the contractor shall 
immediately inform the Contracting 
Officer of the occasion and extent 
therof, shall take all reasonable steps to 
protect the property remaining, and shall 
repair or replace the lost, destroyed, or 
damaged property, if and as directed by 
the Contracting Officer, but shall take 
no action prejudicial to the right of the 
Government to recover therefor and 
shall furnish to the Government, on 
request, all reasonable assistance in 
obtaining recovery. 

(h) Government property for 
Government use only. Government 
property shall be used only for the 
performance of this contract. 

(i) Property Management. The 
contractor shall maintain and 
administer a property management 
system, subject to the approval of the 
Contracting Officer, of accounting for 
and control, utilization, maintenance, 
repair, protection and preservation of 
Government property in its possession 
under the contract. The contractor's 
property management system shall be 
maintained and administered in 
accordance with sound business 
practice, and in accordance with 
Department of Energy Property 
Management Regulations and such 
directives or instructions which the 
Contracting Officer may from time to 
time prescribe. 


970.5204-22 Contractor procurement. 


(a) DOE reserves the right at any time 
to require that the contractor submit for 
approval any or all procurements under 
this contract. The contractor shall not 
procure any item whose purchase is 
expressly prohibited by the written 
direction of DOE and shall use such 
special and directed procurement 
sources as may be expressly required by 
DOE. The contractor shall (see A below) 
provide information concerning 
procurement methods, practices, and 
procedures used or proposed to be used 
and shall use methods, practices, and 
procedures which are acceptable to 
DOE. Procurement arrangements under 
this contract (see B below) shall not 
relieve the contractor of any obligation 
under this contract (including, among 
other things, the obligation supervise to 
properly administer, and coordinate the 
work of subcontractors) and shall be in 
such form and contain such provisions 
as are required by this contract or as 
DOE may prescribe. 

‘(b) In addition to, and without 
derogation of any rights under 
paragraph (a) of this section and any 


other provisions in this contract the 
contractor shail require subcontractors 
to furnish cost or pricing data, and shall 
include in such subcontracts the 
appropriate clause set forth in 970.5204- 
24 except as otherwise directed or 
approved by DOE. 

(c) Procurement or transfer of 
equipment, materials, supplies, or 
services from a contractor-controlled 
source (any division or other 
organizational component of the prime 
contractor, exclusive of the contracting 
component, and any subsidiary or 
affiliate of the contractor under a 
common control) shall be considered a 
procurement for the purpose of this 
article. 

Note A: When appropriate, the words, “if 
required by the Contracting Officer,” may be 
inserted here. 

Note B: When appropriate, the words, 
“shall be made in the name of the contractor, 
shall not bind nor purport to bind the 
Government” may be inserted here. 


9$70.5204-23 Taxes. 


The following clause is suggested for 
use in operating contracts: 


State and Local Taxes 


(a) The contractor agrees to notify the 
Contracting Officer of any State or local tax, 
fee, or charge levied or purported to be levied 
on or collected from the contractor with 
respect to the contract work, any transaction 
thereunder, or property in the custody or 
control of the contractor and constituting an 
allowable item of cost if due and payable, but 
which the contractor has reason to believe, or 
the Contracting Office has advised the 
contractor, is or may be inapplicable or 
invalid; and the contractor further agrees to 
refrain from paying any such tax, fee, or 
charge unless authorized in writing by the 
Contracting Officer. Any State or local tax, 
fee, or charge paid with the approval of the 
Contracting Officer or on the basis of advice 
from the Contracting Officer that such tax, 
fee, or charge is applicable and valid, and 
which would otherwise be an allowable item 
of cost, shall not be disallowed as an item of 
cost by reason of any subsequent ruling or 
determination that such tax, fee, or charge 
was in fact inapplicable or invalid. 

(b) The contractor agrees to take such 
action as may be required or approved by the 
Contracting Officer to cause any State or 
local tax, fee, or charge which would be an 
allowable cost to be paid under protest; and 
to take such action as may be required or 
approved by the Contracting Officer to seek 
recovery of any payments made, including 
assignment to the Government or its designee 
of all rights to an abatement or refund 
thereof, and granting permission for the 
Government to join with the contractor in 
any proceedings for the recovery thereof or to 
sue for recovery in the name of the 


* Requirement for notice may be broadened to 
include all State and local taxes which may be 
claimed as allowable costs when considered to be 
appropriate. 
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contractor. If the Contracting Officer directs 
the contractor to institute litigation to enjoin 
the collection of or to recover payment of any 
such tax, fee, or charge referred to above, or 
if a claim or suit is filed against the 
contractor for a tax, fee, or charge it has 
refrained from paying in accordance with this 
article, the procedures and requirements of 
the article entitled “Litigation and Claims” 
shall apply and the costs and ex 

incurred by the contractor shall be allowable 
items of costs, as provided in this contract, 
together with the amount of any judgment 
rendered against the contractor. 

(c) The Government shall hold the 
contractor harmless from penalties and 
interest incurred through compliance with 
this article. All recoveries or credits in 
respect of the foregoing taxes, fees, and 
charges (including interest) shall inure to and 
be for the sole benefit of the Government. 


970.5204-24 Subcontractor costs or 
pricing data. 

(a) The following clause shall be 
inserted in all subcontracts where such 
subcontracts are over $500,000 and any 
modification over $500,000 to such 
subconiracts, even though the original 
amount of the subcontract is $500.00 or 
less: 


Certified Cost or Pricing Data 


(1) The subcontractor shall require under 
the situations described in (2) below, unless 
exempted under the exceptions set forth in 
(3) below, each sub-subcontractor under this 
subcontract to submit cost or pricing data to 
certify that, to the best of his knowledge and 
belief, such cost or pricing data are accurate, 
complete and current. : 

(2) Except as provided in (3) below, 
certified cost or pricing data shall be 
submitted prior to (i) the award of each sub- 
subcontract, the price of which is expected to 
exceed $500,000, and (ii) the negotiation of 
the price of each change or modification to a 
sub-subcontract under this subcontract for 
which the price adjustment is expected to 
exceed $500,000. 

(3) Certified cost or pricing data need not 
be furnished pursuant to this paragraph (a) 
where (i) the subcontractor has not been 
required to furnish cost or pricing data; or (ii) 
the price adjustment is based on adequate 
price competition, established catalog or 
market prices of commercial items sold in 
substantial quantities to the genera! public, or 
the prices are set by law or regulation; and 
the subcontractor states in writing the basis 
for applying this exception. 

(4) In submitting the cost or pricing data, 
the sub-subcontractor shall use the form of 
certificate set forth in paragraph (b) below 
and shall certify that the data are accurate, 
complete, and current. Such certificate and 
data (actual or identified, as provided in the 
certificate prescribed below) shall be 
submitted by sub-subcontractors to the next 
higher-tier sub-subcontractor or the 
subcontractor, as applicable, for retention. 


(b) The certificates required by this 


clause shall be in the form set forth 
below. 





Subcontractor’s Certificate of Current Cost or 
Pricing Data ! J 

This is to verify that, to the best of my 
knowledge and belief, cost or pricing data 
submitted in writing, or specifically identified 
in writing if actual submission of the data is 
impracticable (see FAR 804-6), to the 
contractor in support of are accurate, 
complete, and current as of 
Firm 
Name 
Title 

(c) For purposes of verifying that 
certified cost or pricing data submitted 
in conjunction with the negotiation of 
this subcontract change or other 
modification involving an amount in 
excess of $500,000 were accurate, 
complete, and current, DOE shall, until 
the expiration of 3 years from the date 
of final payment under this subcontract, 
have the right to examine those books, 
records, documents, papers, and other 
supporting data which involve 
transactions related to this subcontract 
or which will permit adequate 
evaluation of the cost or pricing data 
submitted, along with the computations 
and projections used therein. 

(d) If the original price of this 
subcontract exceeds $500,000 or the 
price of any change or other 
modification to this subcontract is 
expected to exceed $500,000, the 
subcontractor agrees to furnish the 
contractor certified cost or pricing data, 
using the certificate set forth in 
paragraph (b) above, unless the price is 
based on adequate price competition, 
established catalog or market prices of 
commercial items sold in substantial 
quantities to the general public, or prices 
set by law or regulation. 

{e) The requirement for submission of 
certified cost or pricing data with 
respect to any change or other 
modification does not apply to any sub- 
subcontract change or other 
modification, at any tier, where the 
subcontract is firm fixed-price or fixed- 
price with escalation unless such change 
or other modification result from a 
change or modification to the 
subcontract, nor does it apply to a sub- 
subcontract change or modification, at 
any tier, where the subcontract is not 
firm fixed-price or fixed-price with 
escalation unless the price for such 
change or other modification becomes 
reimbursable under the subcontract. 

(f} The subcontractor agrees to insert 
paragraph (c) without change and the 
substance of paragraphs (a), (b), (d), (e), 
and (f) of this clause in each sub- 
subcontract hereunder in excess of 
$500,000 and in each sub-subcontract of 
$500,000 or less, at the time of making a 
change or other modification thereto in 
excess of $500,000. 


(g) If the prime contractor determines 
that any price, including profit or fee, 
negotiated in connection with this 
subcontract or any cost reimbursable 
under this subcontract was increased by 
any significant sums because the 
subcontractor, or any sub-subcontractor 
pursuant to this clause or any sub- 
subcontract clause herein required, 
furnished incomplete or inaccurate cost 
or pricing data or data not current as 
certified in the subcontractor's 
certificate of current cost or pricing 
data, then such price or cost shall be 
reduced accordingly and the contract 
shall be modified in writing to reflect 
such reduction. 

(h) Failure of the contractor and the 
subcontractor to agree on any of the 
matters in paragraph (g) above shall be 
a dispute concerning a question of fact 
subject to the Disputes provisions of this 
subcontract. 

Note: Since the subcontract is subject to 
reduction under this clause by reason of 
defective cost or pricing data submitted in 
connection with ceriain sub-subcontracts, it 
is expected that the subcontractor may wish 
to include a clause in each such sub- 
subcontract requiring the sub-subcontractor 
to appropriately indemnify the subcontractor. 
It is also expected that any sub-subcontractor 
subject to such indemnification will generally 
require substantially similar indemnification 
for defective cost or pricing data required to 
be submitted by its lower-tier sub- 
subcontractors. 

(a) This clause may also be used for 
subcontracts of $500,000 or less for 
which a certificate of cost or pricing 
data is obtained and, if so used, the 
$500,000 amount stated in the clause 
should be appropriately modified. 

(b) The Head of a Contracting 
Activity, for contracts estimated to be 
within the limits of delegated authority, 


may, without power of redelegation, 


approve the waiver cited in FAR 15.804~ 
3. 
970.5204-25 Workmanship and materials. 

(a) Grade of workmanship and 
materials. Unless otherwise directed by 
the Contracting Officer or expressly 
provided for by specifications issued 
under this contract: 

(1) All workmanship shall be first 
class; and 

(2) All articles, equipment and 
materials incorporated in the work are 
to be: F 

(i) New and of the most suitable grade 
of their respective kinds for the purpose; 

(ii) In accordance with any applicable 
drawings and specifications; and 

(iii) Installed to the satisfaction and 
with the approval of the Contracting 
Officer. 

Where equipment, materials, or 
articles are referred to in the 
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specifications as “equal to” any 
particular standard, the Contracting 
Officer shall decide the question of 
equality. 

(b) Samples and test results. If the 
Contracting Officer so requires, the 
contractor shall submit for approval 
samples of or test results on any 
materials proposed to be incorporated in 
the work before making any 
commitment for the purchase of such 
materials. 


970.5204-26 Nuclear facility safety 
applicability. 


The clause set forth below shall be 
included in all contracts and 
subcontracts for, and be made 
applicable to, work to be performed at 
or involving the construction, startup, 
operation, and decommissioning of 
DOE-owned nuclear facilities deemed to 
be exempt from nuclear regulatory 
licensing requirements. Any deviation in 
substance affecting the meaning, intent, 
or basic principles of this clause must be 
referred to the Procurement Executive, 
for approval. 


Nuclear Safety 


(a) The activities under this contract 
include the operation of nuclear facilities. 
The contractor recognizes that such operation 
involves the risk of a nuclear incident which, 
while the chances are remote, could 
adversely affect the public health and safety 
as well as the environment. Therefore, the 
contractor will exercise a degree of care 
commensurate with the risk involved. 

(b) The contractor shall comply with all 
applicable regulations of DOE concerning 
nuclear safety and with those requirements 
(including reporting requirements and 
instructions) of DOE concerning nuclear 
safety of which it is notified in writing by the 
Contracting Officer. 

(c) Prior to the initial startup of any nuclear 
facility under this contract and prior to any 
subsequent startup following a change which 
represents a significant deviation from the 
procedures, equipment, or analyses described 
in the safety analysis reports or other 
hazards summary reports for that facility, the 
contractor shall: 

(1) Prepare a safety analysis report 
including technical specifications and 
detailed plans and procedures designed to 
assure the safe operations and maintenance 
of the facility in accordance with applicable 
DOE regulations and directives. 

(2) Establish nuclear safety control 
procedures to be used within the contractor's 
organization to insure competent independent 
review and internal approval of the safety 
analysis report and the detailed plans and 
procedures specified in (1) above. 

(3) Submit to the Contracting Officer for his 
approval such procedures relating to nuclear 
safety as may be designated by him. 

(4) Carry out a program of initial training 
and periodic requalification designed to 
assure that all personnel who will be engaged 
in nuclear operations or maintenance 
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understand the approved plans and 
procedures for nuclear safety and are 

a to perform their assigned functions; 
an 

(5) Obtain the approval of the Contracting 
Officer prior to start-up of the facility. 

(d) In the operation and maintenance of 
any nuclear facility under this contract, the 
contractor shall: 

(1) Use all reasonable efforts to assure that 
all operational and maintenance activities 
are performed by qualified and adequately 
trained personnel, and except as otherwise 
agreed in writing, are conducted under the 
supervision of personnel who are qualified 
and authorized to evaluate any emergency 
condition and take prompt effective action 
with respect thereto. 

(2) Operate the facility within the technical 
specifications or operational safety 
requirements which are approved by the 
Contracting Officer. 

(3) Follow strictly the procedures relating 
to nuclear safety approved by the 
Contracting Officer in (c)(3) above, and 
submit to the Contracting Officer for his 
approval, any proposed changes in such 
procedures. 

(4) Establish an auditable, well-defined, 
internal safety review and inspection system 
approved by the Contracting Officer 
(including review and inspection reports by 
competent technical personnel) that will: (i) 
provide frequent and periodic checks of 
facility performance and of the qualifications 
and training of operating and maintenance 
personnel, and (ii) provide for investigation of 
any unusual or unpredicted conditions that 
might affect safe operation. 

(5) Report promptly to the Contracting 
Officer any change in the physical condition 
of the facility or its operating characteristics 
that might, in the judgment of the contractor, 
affect the safe operation of the facility. 

(6) Terminate operations at the facility 
immediately whenever so instructed by the 
Contracting Officer, or whenever, in the 
judgment of the contractor, the risk of a 
nuclear incident endangering persons or 
property warrants such action. 

(7) Prepare, in cooperation with other 
services and facilities available at the site 
and with the approval of the Contracting 
Officer, a plan for minimizing the effects of a 
nuclear incident upon the health and safety 
of all persons on the site; cooperate with the 
Contracting Officer in his preparation of a © 
plan to-protect the public off-site; instruct its 
personne! as to their participation in such 
plans and any personal risk to such personnel 
that may be involved; and participate in such 
practice exercises as may be desirable to 
assure the effectiveness of such plans. 

(8) At an appropriate time as determined 
by the Contracting Officer, prepare and 
submit to the Contracting Officer for his 
approval, shutdown, decommissioning, 
decontamination and property management 
plans leading to orderly and safe program 
disposition of the nuclear facility and any 
associated nuclear wastes or other hazardous 
material. 

(9) In the event that the contractor fails to 
comply with said standards and requirements 
of DOE, the Contracting Officer may, without 
prejudice to any other legal or contractual 


rights of DOE, issue an order stopping all or 
any part of the work; thereafter a start order 
for resumption of the work may be issued at 
the discretion of the contracting officer. The 
contractor shall make no claim for an 
extension of time or for compensation or 
damages by reason of or in connection with 
such work stoppage. 


970.5204-27 Consultant or other 
comparable employment services of 
contractor employees. 

(a) The following clause shall be 
included in all cost-reimbursement type 
contracts identified in 970.2270-4(b)(3). 


The contractor shall require all employees 
who are employed full-time (an individual 
who performs work under the cost-type 
contract on a full-time annual basis) or part- 
time (50 percent or more of regular annual 
compensation received under terms of a 
contract with DOE) on the contract work to 
disclose to the contractor all consultant or 
other comparable employment services 
which the employees propose to undertake 
for others. The contractor shall transmit to 
the Contracting Officer all information 
obtained from such disclosures. The 
contractor will require any employee who 
will be employed full-time on the contract to 
agree, as a condition of his participation in 
such work, that he will not perform 
consultant or other comparable employment 
services for another DOE contractor under its 
contract with DOE, except with the prior 
approval of the contractor. 


(b) The following clause shall be 
included in all contracts identified in 
970.2270-4(b)(4). 


The contractor shall require all employees 
who are employed full-time (an individual 
who performs work under the cost-type 
contract on a full-time annual basis) or part- 
time (50 percent or more of regular annual 
compensation received under terms of a 
contract with DOE) on the contract work to 
disclose to the contractor all consultant or 
other comparable employment services 
which the employees propose to undertake 
for others. The contractor shall transmit to 
the Contracting Officer all information 
obtained from such disclosures. The 
contractor will require any employee who 
will be employed full-time on the contract - 
work to agree, as a condition of his 
participation in such work, that he will not 
perform consultant or other comparable 
employment services for another DOE 
contractor in the same or related energy field 
or another organization except with the prior 
approval of the contractor. If the contractor 
belives, with respect to any employee who is 
employed full-time on the contract work, that 
any proposed consultant or other comparable 
employment service for an organization in the 
atomic energy field other than a DOE cost- 
type contractor may involve: (1) A rate of 
remuneration significantly in excess of the 
employee's regular rate of remuneration; (2) a 
significant question concerning possible 
conflict with DOE's policies regarding 
conduct of employees of DOE’s contractors; 
(3) the contractor's responsibility to report 
fully and promptly to DOE all significant 


research and development information; or (4) 
the patent provisions of the contractor's 
contract with DOE, the contractor shall 
obtain the prior approval of the Contracting 
Officer for such consultant or other 
comparable employment service. 


970.5204-28 Assignment. 


Neither this contract nor any interest 
therein nor claim thereunder shall be 
assigned or transferred by the 
contractor except as expressly 
authorized in writing by the Contracting 
Officer. 


970.5204-29 Permits. 


Except as otherwise directed by the 
Contracting Officer, the contractor shall 
procure all necessary permits or licenses 
and abide by all applicable laws, 
regulations, and ordinances of the 
United States and of the state, territory, 
and political subdivision in which the 
work under this contract is performed. 


970.5204-30 Notice of labor disputes. 


Whenever an actual or potential labor 
dispute is delaying or threatening the 
performance of the work, the contractor 
shall immediately notify the Contracting 
Officer in writing. Such notice shall 
include all relevant information 
concerning the dispute and its 
background. 


§ 970.5204-31 Litigation and claims. 

(a) Initiation of litigation. The 
contractor may, with the prior written 
authorization of the Contracting officer, 
and shall, upon the request of the 
Government, initiate litigation against 
third parties, including proceedings 
before administrative agencies, in 
connection with this contract. The 
contract shall proceed with such 
litigation in good faith and as directed 
from time to time by the Contracting 
Officer. 

(b) Defense and settlement of claims. 
The contractor shall give the 
Contracting Officer immediate notice in 
writing (1) of any action, including any 
proceeding before an administrative 
agency, filed against the contractor 
arising out of the performance of this 
contract, and (2) of any claim against 
the contractor, the cost and expense of 
which is allowable under the clause 
entitled “Allowable Costs.” Except as 
otherwise directed by the Contracting 
Officer, in writing, the contractor shall 
furnish immediately to the Contracting 
Officer copies of all pertinent papers 
received by the contractor with respect 
to such action of claim. To the extent 
not in conflict with any applicable 
policy, of insurance, the contractor may 
with the Contracting Officer's approval, 
settle any such action or claim, shall 





effect at the Contracting Officer's 
request an assignment and subrogation 
in favor of the Government or all of the 
contractor's rights and claims (except 
those against the Government) arising 
out of such action or claim against the 
contractor, and if required by the 
Contracting Officer, shall authorize 
representatives of the Government to 
settle or defend any such action or claim 
and to represent the contractor in, or to 
take charge of, any action. If the 
settlement or defense of an action or 
claim against the contractor is 
undertaken by the Government, the 
contractor shall furnish all reasonable 
assistance in effecting a settlement or 
asserting a defense. Where an action 
against the contractor is not covered by 
a policy of insurance, the contractor 
shall, with the approval of the 
Contracting Officer, proceed with the 
defense of the action in good faith and 
in such event-the defense of the action 
shall be at the expense of the 
Government, provided, however, that 
the Government shall not be liable for 
such expense to the extent that it would 
have been compensated for by 
insurance which was required by law or 
by the written direction of the 
Contracting Officer, but which the 
contractor failed to source or maintain 
through its own fault or negligence. 


970.5204-32 Required bonds and 
insurance-excilusive of Government 
property (cost-type contracts). 

The contractor shall procure and 
maintain such bonds and insurance as 
are required by law or by the written 
direction of the Contracting Officer. The 
terms and conditions of any such bonds 
and insurance shall conform to the 
directions of the Contracting Officer. In 
view of the provisions of the article 
entitled “Property,” the contractor shall 
not procure or maintain for its own 
protection any insurance covering loss 
or destruction of or damage to 
Government-owned property. 


970.5204-33 Priorities, allocations, and 
allotments. 

(a) The following clause may be used 
only in contracts and orders for military 
and atomic energy production and 
directly related activity, and supply 
contracts directly related thereto, where 
the programs have been authorized 
pursuant to the Atomic Energy Act of 
1954, as amended. 


Priorities, Allocations, and Allotments 


The contractor shall follow the rules, 
regulations, and procedures of the Defense 
Priorities System and the Defense Materials 
System, Regulation L, and all other applicable 
regulations and orders of the International 
Trade Administration, Department of 


Commerce, in obtaining controlled materials 
and other products and materials needed to 
fill this order. 


(b) Other contracts may be eligible for 
priorities and allocations support if their 
purpose is to maximize domestic energy 
supplies. Eligibility is dependent on an 
executive decision on a case by case 
basis: Guidance is provided by DOE 
Publication PR-0042, “Priorities and 
Allocations Support for Energy: Keeping 
Energy Programs on Schedule,” dated 
August 1980, as it may from time to time 
be revised. If the purpose of the contract 
is to maximize domestic energy 
resources, include the following clause: 
Priorities, Allocations, and Allotments— 
Special Clause 

This contract may be eligible for priorities 
and allocations support, as provided for by 
Section 101(c) of the Defense Production Act 
of 1950, as amended by the Energy Policy and 
Conservation Act (Pub. L. 94-163, 42 U.S.C. 
6201 et seg.) if its purpose is to maximize 
domestic energy supplies. Eligibility is 
dependent on an executive decision on a case 
by case basis with the decision being jointly 
made by the Departments of Commerce and 
Energy. 

DOE Regulations regarding Material 
Allocation and Priority Performance under 
Contracts or Orders to Maximize Domestic 
Energy Supplies can be found at Part 216 of 
Title 10 of the Code of Federal! Regulations 
(10 CFR Part 216). 

Additional guidance is provided by DOE 
Publication PR-0042, “Priorities and 
Allocations Support for Energy: Keeping 
Energy Programs on Schedule,” dated August 
1980, as it may from time to time be revised. 
Copies may be obtained by written request 
to: 

Department of Energy 

Technical Information Center (TIC) 

Post Office Box 62 

ak Ridge, Tennessee 37830 


970.5204-34 Sensitive Foreign Nations 
Control. 


See 952.204-3. 


970.5204-35 Controls in the national 
interest (unclassified contracts with 
educational! institutions). 


The contractor agrees to comply with 
the requirements of DOE specified in 
Attachment to this 
contract, and to such other DOE 
requirements of the same general nature 
as the parties may agree to from time to 
time; these requirements relate to 
unclassified work, and they shall not be 
construed to limit or affect in any way 
the contractor's obligation to conform to 
all security regulations and 
requirements of DOE pertaining to 
classified work. 
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970.5204-36 Organizational conflicts of 
interest (contracts with universities where 
DOE has major investments In facilities but 
does not own or lease the land. 


The parties agree that the university 
has adopted policies and procedures, 
designed to avoid conflict-of-interest 
situations, which are in substantial 
conformance with the Joint Statement of 
the Council of American Association of 
University Professors and the American 
Council on Education of December 1964, 
entitled, “On Preventing Conflicts of 
Interest in Government-Sponsored 
Research at Universities,” which 
policies and procedures will be applied 
in connection with this contract. 


970.5204-37 Statement of work 
(management and operating contracts). 


(a) While it is not feasible to set forth 
the standard language which would fit 
every cost-type contract situation, 
language for this clause must be 
designed to describe clearly the work 
being undertaken; the controls, as 
appropriate, to be exercised by DOE 
over the performance of that work; and 
the relationship contemplated between 
the parties. 

(b} This clause shail also include the 
following language with respect to 
subcontracting performance of the work 
described pursuant to (a) above. The 
contractor shall, when directed by DOE 
and may, but only when authorized by 
DOE, enter into subcontracts for the 
performance of any part of the work 
under this article. 

(c) In management and operating 
contracts when the contractor is 
expected to perform no Davis-Bacon 
work with his own forces, the special 
clause in 970.5204—38 shall be included 
in this clause. 


970.5204-38 Special clause for 
procurement of construction. 


The following article is for use in 
prime contracts when the prime 
contractor is to perform no covered 
work with his own forces but may 
procure construction by subcontract: 


Upon request of the Contracting Officer 
and acceptance thereof by the contractor, the 
contractor shall procure, by subcontract, the 
construction of new facilities or the alteration 
or repair of Government-owned facilities at 
the plant. Any subcontract entered into under 
this paragraph shall be subject to the written 
approval of the Contracting Officer and shall 
contain the provisions relative to labor and 
wages required by law to be included in 
contracts for the construction, alteration, 
and/or repair, including painting and 
decorating, on a public building or public 
work. 
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Preservation of individual 
radiation exposure records. 
(See 952.223-75.) 


970.5204-42 Key personnel. 

It having been determined that the 
employees whose names appear (below 
or in Appendix —-————_}, or 
persons approved by the Contracting 
Officer as persons of substantially equal 
abilities and qualifications, are 
necessary for the successful 
performance of this contract, the 
contractor agrees to assign such 
employees or persons to the 
performance of the work under this 
contract and shall not reassign or 
remove any of them without the consent 
of the Contracting Officer. Whenever, 
for any person, one or more of the 
aforementioned employees is ~ 
unavailable for assignment for work 
under the contract, the contractor shall, 
with the approval of the Contracting 
Officer, replace such employee with an 
employee of substantially equal abilities 
and qualifications. 


970.5204-43 Other contracts. 

The Government may undertake or 
award other contracts for additional 
work, and the contractor shall fully 
cooperate with such other contractors 
and Government employees and 
carefully fit its own work to.such 
additional work as may be directed by 
the Contracting Officer. The contractor 
shall not commit or permit any act 
which will interfere with the 
performance of work by any other 
contractor or by Government 
employees. 


970.5204-44 [Reserved] 


970.5204-45 Termination Ciause for 
Management and Operating Contracts. 

The clauses set forth in FAR 49.501 
are not required to be used in 
management and operating contracts. 
However, all management and operating 
contracts, regardless of whether they 
are for production, research and 
development, or services, should contain 
an appropriate termination clause 
approved by Counsel. The following is 
suggested for use in operating contracts: 


(a) This contract shall continue until 
—————— unless sooner terminated in 
accordance with the provisions which follow: 

(1) The performance of work under this 
contract may be terminated by the 
Government in whole, or from time to time in 
part, (i) whenever the contractor shall default 
in performance, and shall fail to cure the fault 
or failure within such period as the 
Contracting Officer may allow after receipt 
from the Contracting Officer ofa notice 
specifying the fault or failure, or (ii) 
whenever, for any reason, the Contracting 
Officer shall determine any such termination 


970.5204-41 
occupational 


is for the best interest of the Government. 
Termination of the work hereunder shall be 
effected by delivery of a notice of termination 
specifying whether termination is for default 
of the contractor or for the convenience of the 
Government, the extent to which 
performance of work under the contract shall 
be terminated, and the date upon which such 
termination shall become effective. Any such 
termination shall be without prejudice to any 
claim which either party may have against 
the other. If, after notice of termination under 
the provisions of (a)(1)(i) above, it is 
determine for any reason that the contractor 
was not in fault, such notice of default shall 
be deemed to have been issued pursuant to 
(a)(1)(ii) above, and the rights and obligations 
of the parties hereto shall in such event be 
governed accordingly. 

(2) Upon receipt of notice of termination, in 
accordance with (1) above, the contractor 
shall, to the extent directed in writing by the 
Contracting Officer, discontinue the 
terminated work and the placing of orders for 
materials, facilities, supplies, and services in 
connection therewith, and shall proceed, if, 
and to the extent required by the Contracting 
Officer, to cancel promptly and settle with 
the approval of the Contracting Officer, 
existing orders, subcontracts, and 
commitments insofar as such orders, 
subcontracts, and commitments pertain to 
this contract. 

(b) Upon the termination of this contract, 
full and complete settlement of all claims of 
the contractor and of DOE arising out of this 
contract shall be made as follows: 

(1) The Government shall have the right in 
its discretion to assume sole responsibility 
for any or all obligations, commitments, and 
claims that the contractor may have 
undertaken or incurred, the cost of which are 
allowable in accordance with the provisions 
of this contract; and the contractor shall, as a 
condition of receiving the payments 
mentioned in this article, execute and deliver 
all such papers and; take all such steps as the 
Contracting Officer may require for the 
purpose of fully vesting in the Government 
any rights and benefits the contractor may 
have under or in connection with such 
obligations, commitments, or claims. 

(2) The Government shall treat as 
allowable costs all expenditures made in 
accordance with and allowable under the 
article entitled “Allowable Costs and Fixed 
Fee,” not previously so allowed or otherwise 
credited for work performed prior to the 
effective date of termination, together with 
expenditures as may be incurred for a 
reasonable time thereafter with the approval 
of, or as directed by, the Contracting Officer. 

(3) The Government shall treat as 
allowable costs, to the extent not included in 
(b)(2) above, the costs of settling and paying 
claims arising out of the termination of work 
under orders, subcontracts, and commitments 
as provided in (a)(2) above. 

(4) The Government shall treat as 
allowable costs the reasonable costs of 
settlement, including accounting, legal, 
clerical, and other expenses reasonably 
necessary for the preparation of settlement 
claims and supporting data with respect to 
the termination of the contract and for the 
termination and settlement of orders and 
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subcontracts thereunder, together with such 
further expenditures made by the contractor 
after the date of termination for the 
protection or disposition of Government 
property as are approved or required by the 
Contracting Officer; however, that 
if the termination is for default of the 
contractor, there shall not be included any 
amount for preparation of the contractor's 
settlement proposal. 

(5) If performance of work under this 
contract is terminated in whole by the 
Government, the fixed fee of the contractor 
shall be prorated to and including the 
effective date of such termination. In 
addition, if the termination is for the 
convenience of the Government, the 
contractor shall be paid a fixed fee in an 
amount to be agreed upon as compensation 
for its services in closing out the work under 
this contract after the effective date of such 
termination. The additional fixed fee is to be 
negotiated as soon as practicable after 
service of notice of termination, shall take 
into account the estimate of the cost of the 
services and managerial effort to be rendered 
under this article after the effective date of 
termination, and shall be provided for in a 
supplement or amendment to this contract 
prior to final settlement hereunder. Pending 
agreement as to the amount of such fee, the 
contractor shall diligently proceed with the 
performance of the services required under 
this article. No additional fee will be paid if 
the contract is terminated due to the default 
of the contractor. In the event of a partial 
termination by the Government, an equitable 
adjustment shall be made in the fixed fee if 
such termination results in a material 
decrease in the level of the contractor's 
management effort. Any failure to agree on 
the right to or the amount of any adjustment 
shall be deemed a dispute within the purview 
of the article hereof entitled “Disputes.” 

(6) The obligation of the Government to 
make any of the payments required by this 
article or any other provisions of this contract 
shall be subject to any unsettled claims in 
connection with this contract which the 
Government may have against the contractor. 

(c) Prior to final settlement, the contractor 
shall furnish a release as required in the 
article entitled “Payments and Advances” 
and account for Government-owned property 
as may be required by the Contracting 
Officer: provided, however, that unless the 
Contracting Officer requires an inventory, the 
maintenance and disposition of records of 
Government-owned property in accordance 
with the article entitled “Accounts, Records 
and Inspection” shall be accepted by the 
Contracting Officer as full compliance with 
all requirements of this contract pertaining to 
an accounting for such property. 


970.5204-48 Smail Business 
Subcontracting Program Reporting. 

In lieu of Optional Form 61, Small 
Business Subcontracting Program 
Quarterly Report of Participating Large 
Company on Subcontract Committments 
to Small Business Concerns, the 
Contractor shall submit quarterly 
reports required by paragraph (a)(8) of 





the clause entitled, “Small Business 
Subcontracting Program” on DOE Form 
PR-330A and DOE Firm PR-330B, in 
accordance with instructions contained 
in section 3 of “A Guide to Preparation 
of DOE Quarterly Procurement and 
Financial Assistance Reports.” Reports 
shall be forwarded in sufficient time to 
permit the Department of Energy, 
Contracting Officer to receive the 
reports by the fifteenth (15) of the month 
following the end of each Federal fiscal 
quarter. 


970.5204-50 Cost and schedule control 
systems. 


(See 952.12) 


970.5204-51 Environmental protection. 
(See 952.223-76) 


970.5204-52 Foreign travel. 
(See 952.247-70) 


PART 971—HEADQUARTER’S REVIEW 
AND APPROVAL OF CONTRACT 
ACTIONS 


971.000 Scope of part. 
971.001 Requirements—General. 


Subpart 971.1—Contract and Subcontract 
Review Requirements 

971.100 Scope of subpart. 

971.101 Applicability. 

971.102 Responsibilities. 

971.103 Review functions. 


Subpart 971.2—Contracts or Subcontracts 

Requiring Advance Notice 

971.200 Scope of subpart. 

971.201 Contracts let under long-term 
contract authority. 


Subpart 971.3—Procurement Management 

Systems Reviews 

971.300 Scope of Subpart. [Reserved] 

971.301 Review of procurement a 
management systems. 


$71.000 Scope of part. 

This part sets forth the administrative 
requirements for Headquarter’s review 
and approval of certain solicitations and 
contract awards. 


971.001 Requirements—generai. 
Solicitations and contract awards 
which are in excess of authority 
delegated to Heads of Contracting 
Activities, likely to provoke unusual 
public interest, or of a new or unusual 
nature shall be submitted to the 
Procurement Executive or designee for 
appropriate review and approval. 
Contract actions are those actions 
relating to the letting of contracts, 
subcontracts, agreements with other 
governmental agencies, and subsequent 
modifications, extensions, and 
settlements of terminations thereof, and 
questions of contract policy or 
procedure which arise in the course of 


contract negotiation and administration 
shall be submitted for advance 
Headquarters review and approval. 


Subpart 971.1—Contract and 
Subcontract Review Requirements 


971.100 Scope of subpart. 
This subpart sets forth the 
administrative requirement for 


independent review of proposed 
contracts and subcontracts by DOE. 


971.101 Applicability. 

Prime contracts and subcontracts 
under cost-reimbursement type 
contracts shall be reviewed in 
conformance with this subpart, based on 
dollar thresholds to be established by 
Heads of Contracting Activities. 


971.102 Responsibilities. 


Each Head of Contracting Activity 
shall establish procedures, in 
accordance with this subpart, providing 
for an independent review prior to 
award of proposed contract and 
subcontract actions and to review 
termination settlements. 


971.103 Review functions. 
Responsibility for independent review 
of contract and subcontract actions shall 
be assigned to a contract review board 
or where it is impracticable to establish 
a contract review board, under 
appropriate alternate independent 
review procedures. The mode of conduct 
of the review is not prescribed herein in 
order to permit discretionary judgment 
in determining the depth to which 
significant areas are examined. The 
results of the review shall be 
documented showing the scope and 
extent of the review and written 
recommendations submitted to Heads of 
Contracting Activities (or to such other 
approving officials as may be 
appropriate) on each proposed contract 
or subcontract action reviewed. In the 
event the approving official departs 
from the recommendation of the review 
board, the basis for such action shall be 
appropriately documented in the files. 


Subpart 971.2—Contracts or 
Subcontracts Requiring Advance 
Notice ; 


971.200 Scope of subpart. 


Notice of intent to enter into contracts 
or subcontracts within the categories set 
forth below shall be required as 
indicated therein. Those requirements 
are not established for approval 
purposes but are for information only. 


Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Proposed Rules 


971.201 Contracts let under long-term 
contract authority. 

Heads of Contracting Activities shall 
notify the Controller, with a copy to the 
Procurement Executive, of any intent to 
utilize the long-term contract authority 
provided by subsection U, section 161 of 
the Atomic Energy Act of 1954, as 
amended by Public Law 85-681 (72 Stat. 
633). Such advance notice should be 
provided at an early stage of planning 
on any such proposed contract action. 


Subpart 971.3—Procurement 
Management Systems Reviews 


971.300 Scope of subpart. [Reserved] 


971.301 Review of procurement 
management systems. 

The Procurement Executive is 
responisble for establishing and 
maintaining a program for the review of 
DOE procurement management systems. 


PART 972—FOREIGN OWNERSHIP, 
CONTROL, OR INFLUENCE OVER 
CONTRACTOR 


Subpart 972.1—General. 


972.100 
972.101 


Purpose. 

Applicability. 

972.102 Definitions. 

972.103 Disclosure of foreign ownership, 
control, of influence. 

972.104 Findings, determination, and 
contract award or termination. 

972.105 Solicitation provision and contract 
clause. 


Subpart 972.1—General 


972.100 Purpose 


This subpart sets forth the 
Department of Energy policies and 
procedures regarding foreign ownership, 
control, or influence (FOCI) over 
contractors. The procedures are 
designed to protect against significant 
adverse effects on the national security 
or the public health and safety which 
may result if classified information, 
unclassified sensitive information, or 
special nuclear material is available to 
DOE contractors or subcontractors who 
are owned, controlled, or influenced by 
foreign governments, individuals, or 
organizations. The procedures require 
certain offerors/bidders and contractors 
to submit information which will enable 
DOE to determine whether award of a 
contract to a firm, or continued 
performance of a contract by a firm, 
may have a significant adverse effect on 
the national security or public health 
and safety because of FOCI over the 
offeror/bidder or contractor. 
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972.101 Applicability. 

The provisions of this subpart shall 
apply to all offerors/bidders, 
contractors, and subcontractors which 
are expected to have excess to: 

(a) Classified information; 

(b) A sigfnificant quantity of special 
nuclear material as defined in 10 CFR 
Part 710; or 

(c) Unclassified information covered 
by section 148 of the Atomic Energy Act, 
which includes, but is not limited, to the 
following: 

(1) The design of production facilities 
or utilization facilities; 

(2) Security measures (including 
security plans, procedures, and 
equipment) for the physical protection of 
(i) production or utilization facilities, (ii) 
nuclear material contained in such 
facilities, or (iii) nuclear material in 
transit; or 

(3) The design, manufacture, or 
utilization of any atomic weapon or 
component if the design, manufacture, or 
utilization of such weapon or component 
was contained in any information 
declassified or removel from the 
Restricted Data category. 

For the purposes of this subpart, the 
information described in paragraph (c) 
shall be referred to as “unclassified 
sensitive information.” 


972.102 Definitions. 


(a) A foreign interest is any of the 
following: 

(1) Foreign government or foreign 
government agency or instrumentality 
thereof; 

(2) Any form of business enterprise 
organized under the laws of any country 
other than the United States or its 
possessions; 

(3) Any form of business enterprise 
organized or incorporated under the 
laws of the U.S., or a State or other 
jurisdiction within the U.S. which is 
owned, controlled, or influenced by a 
foreign government, agency, firm, 
corporation, or person. 

(4) Any natural person who is not a 
U.S. citizen. 

(b) Foreign ownership, control, or 
influence (FOCI) will be considered to 
exist when the degree of ownership, 
control, or influence over an offeror/ 
bidder or a contractor by a foreign 
interest is such that a reasonable basis 
exists for concluding that compromise of 
classified information, special nuclear 


material, or unclassified sensitive 
information may possibly result. 

(c) Contracting Officer means the 
DOE contracting officer. 


972.103 Disclosure of foreign ownership, 
control, or influence. 

(a) If a contract requires a contractor 
to have access to classified information, 
unclassified sensitive information, or a 
significant quantity of special nuclear 
material, the contracting officer must 
determine whether access to the 
information or material by a contractor 
who is or may be subject to FOCI may 
have a significant adverse effect on the 
national security or public health and 
safety before a contract can be 
awarded. It is possible for a contractor 
under FOCI to propose a method of 
isolating the foreign interest allowing 
DOE to determine that a risk is 
eliminated or mitigated. 

(b) If during the performance of a 
contract, the contractor comes under 
FOCI, then the contracting officer must 
determine whether any further acess to 
the classified or unclassified sensitive 
information or special nuclear material 
may have a significant adverse effect on 
the national security or on the public 
health and safety through the possible 
compromise of that information or 
material. If the contracting officer 
determines that such a threat or 
potential threat exists, the contracting 
officer shall consider the alternatives of 
negotiating an acceptable method of 
isolating the foreign interest which 
owns, controls, or influences, the 
contractor, such as a voting trust, or 
terminating the contract. 

(c) It is essential for DOE to obtain 
information about foreign ownership, 
control, or influence which is sufficient 
to enable DOE to determine whether 
award of a contract to a firm, or the 
continued performance of a contract by 
a firm, may have a significant adverse 
effect on the national security or public 
health and safety. Therefore, the 
provision specified at 952.272-1 shall be 
included in solicitations that involve 
offerors/bidders or contractors that are 
subject to 972. 

(d) The contracting officer shall not 
award or extend any contract subject to 
this subpart, exercise any options under 
a contract, modify any contracts subject 
to this subpart, or approve or consent to 
a subcontract subject to this subpart 


unless: (1) The = provides the 
information required-by the solicitation 
provision, at 952.272-1 if applicable, and 
(2) the contracting officer has made a 
positive determination in accordance 
with 972.105. 


972.104 Findings, determination, and 
contract award or termination. 


(a) Based on the information disclosed 
by the offeror/bidder or contractor, and 
after consulting with the DOE Office of 
Safeguards and Security, the Contracting 
officers must determine the award of a 
contract to an offeror/bidder or 
continued performance of a contract by 
a contractor will not have a significant 
adverse effect on the national security 
or public health and safety. The 
contracting officer need not prepare a 
separate finding and determination 
addressing FOCI; however, the 
memorandum of negotiation should 
include a discussion of the applicability 
of this subpart and the resulting 
determination. 

(b) In those cases where FOCI does 
exist, and the contracting officer 
determines that a threat to national 
security or public health and safety may 
exist, the offeror/bidder or contractor 
may propose and the contracting officer 
may consider proposals to avoid or 
mitigate the foreign influences by 
isolation of the foreign entity. If the 
offeror/bidder or contractor does not 
timely propose an arrangement which in 
the contracting officer's discretion 
satisfactorily isolates the offeror/bidder 
or contractor from foreign influence, 
then the offeror/bidder shall not be 
considered for contract award and 
affected existing contracts with a 
contractor shall be terminated. 


972.105 Solicitation provision and 
contract clause. 

(a) The contracting officer shall insert 
the provision at 952.272-1, Foreign 
Ownership, Control, or Influence Over 
Contractor, representation in all 
solicitations for contracts subject to 972. 

(a) The contracting officer shall insert 
the clause at 952.272-2, Foreign 
Ownership, Contract, or Influence Over 
Contractor, in new contracts and 
contract modifications to existing 
contracts subject to 972. 

{FR Doc. 83-24936 Filed 9-23-83; 8:45 am] 
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DEPARTMENT OF THE INTERIOR 


30 CFR Parts 701, 779, 780, 783, 784, 
816, and 817 


Surface Coal Mining and Reclamation 
Operations; Permanent Regulatory 
Program Hydrology Permitting and 
Performance Standards; Geology 
Permitting 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Final rules. 


SUMMARY: The Office of Surface Mining 
Reclamation and Enforcement (OSM) is 
issuing final rules governing the 
hydrology and geology permitting 
requirements and hydrology 
performance standards under the 
Surface Mining Control and Reclamation 
Act of 1977 (the Act). The rules 
consolidate previously scattered 
requirements and clarify the hydrologic 
and geologic requirements stipulated in 
the Act. The rules focus primarily on 
premining data collection and analysis, 
monitoring, reclamation planning to 
ensure protection of the hydrologic 
balance, and design of diversion 
structures. Greater flexibility is provided 
to both the operator and the regulatory 
authority to design and implement 
surface mining and reclamation 
operations which address site-specific 
hydrologic and geologic conditions. 
EFFECTIVE DATE: This regulation is 
effective October 26, 1983. The 
incorporation by reference of the 
publication listed in the regulations is 
approved by the Director of the Federal 
Register as of October 26, 1983. 

FOR FURTHER INFORMATION CONTACT: 
John Mosesso, Division of Engineering 
Analysis, Office of Surface Mining, U.S. 
Department of the Interior, 1951 
Constitution Avenue, NW., Washington, 
DC 20240; (202) 343-2168. 


SUPPLEMENTARY INFORMATION: 
I. Introduction 
II. Background 
IIL. Discussion of Comments and Rules 
Adopted 
A. Definitions 
B. Geologic Information 
C. General Comments on Hydrology Rules 
D. Hydrology Permitting Rules 
E. Hydrologic Balance Protection 
Performance Standards 
F. Diversions 
IV. Procedural Matters 


I. Introduction 


Protection of the integrity of the 
Nation’s surface- and ground-water 
resources from the potential adverse 
impacts of coal mining is one of the 
major objectives of the Surface Mining 
Control and Reclamation Act of 1977, 30 


U.S.C. 1201 et seg. (the Act). Sections 
507 (b)(11), (b)(14) and (b)(15), 508 (a)(5), 
and (a)(13), 510(b)(3), 515(b)(10), 516 
(b)(4), (b)(9) and (b)(12), 517 (b)(2), and 
717 of the Act are the primary 
hydrologic and geologic requirements 
for permitting, mining, and reclaiming a 
surface coal mining operation. 

Hydrologic and geologic systems are, 
in most cases, exceedingly complex, and 
their protection from the adverse 
impacts of mining activities is often 
difficult and subject to uncertainty. 
OSM believes that the best approach to 
meeting the goals of the Act is through a 
premining analysis of the potential 
impacts of mining on the hydrologic 
balance, application of environmentally 
protective mining and reclamation 
practices, and monitoring. To this end, 
the final rules establish basic permitting 
and performance standards with 
nationwide applicability, provide 
operators the opportunity to apply cost- 
effective hydrologic and engineering 
techniques to their particular mining 
situation, and provide the regulatory 
authority latitude to prescribe, on a 
case-by-case basis, additional elements 
for permit conditions which it deems 
necessary to protect the hydrologic 
balance. 

The protections prescribed by the Act 
for surface- and ground-water resources 
from both surface and underground 
mining are similar. The final permitting 
requirements for hydrologic and 
geologic information for surface mining 
(Part 780) and underground mining (Part 
784) are essentially identical. The 
hydrologic performance standards for 
surface mining activities (Part 816) and 
underground mining activities (Part 817) 
for the most part are also identical. The 
primary differences appear in the 
performance standards for discharges 
from underground mines and in not 
requiring the identification and 
replacement of water supplies that may 
by impacted by underground mine 
operations. The following discussion of 
the rules adopted and the public 
comments received will reference 
surface mining requirements unless a 
specific issue concerning underground 
mining was raised or is otherwise 
appropriate. However, the discussion is 
equally applicable to the requirements 
for both surface and underground mines. 


Il. Background 


On June 25, 1982 (47 FR 27712), OSM 
proposed rules for hydrology and 
geology permitting requirements and 
hydrology performance standards. This 
action was taken primarily to clarify the 
essential hydrologic and geologic 
concepts contained in the Act, to 
reorganize the rules so that hydrology 
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and geology requirements would be set 
in distinct sections rather than being 
dispersed throughout the permanent 
program, and to take advantage of the 
experience gained by OSM over the 
years by way of updating the rules and 
providing improved direction to the 
regulatory authorities and applicants. 

The proposed rules were based upon 
and referenced OSM's Permanent 
Regulatory Program promulgated on 
March 13, 1979 (44 FR 14902, 15311). 
Readers should consult the cited Federal 
Register notices for additional 
background information regarding 
hydrologic and geologic requirements 
and supporting technical references. The 
reader should also note that, as a result 
of the district court’s decision in Jn re: 
Permanent Surface Mining Regulation 
Litigation, C.A. No. 79-1144 (D.D.C. May 
16, 1980), certain of the March 13, 1979, 
permanent program rules for hydrology 
were amended or suspended. See 45 FR 
51548, August 4, 1980. Where 
appropriate these final rules address the 
court's decision in that case. 

Numerous modifications to the rules 
affecting hydrology were proposed in 
the June 25 Federal Register notice 
referenced above. Discussion of the 
public comments received are addressed 
in Part III of this preamble. 

Public meetings were held in 
Washington, D.C., on July 1, 20, 23, and 
27, 1982 and in Pittsburgh, Pennsylvania, 
on July 22 and 23, 1982. On July 13, 1982 
(47 FR 30266), OSM issued a notice 
closing the public comment period for 
the hydrology and geology rules, 
effective August 25, 1982. During the 
comment period, OSM received 
comments from sources representing 
industry, environmental groups, 
associations, and Federal and State 
agencies. The OSM Administrative 
Record for these rules was reopened to 
allow insertion of the comments made at 
the oversight hearings held by the House 
Interior and Insular Affairs Committee 
on September 9 and 10, 1982. 


III. Discussion of Comments and Rules 
Adopted 


A. Definitions 

B. Geologic Information ‘ 

C. General Comments on Hydrology Rules 

D. Hydrology Permitting Rules 

E. Hydrologic Balance Protection 
Performance Standards 

F. Diversions 


A. Definitions (Section 701.5) 


Definitions for the terms “cumulative 
impact area” and “gravity discharge” 
were proposed in the June 25, 1982, 
rulemaking. A third term, “potentially 
impacted offsite areas,” was proposed 
in an earlier OSM rulemaking (47 FR 42- 
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43, January 4, 1982). The phrase 
“potentially impacted offsite areas” was 
used throughout the June 25, 1962, 
proposed rules. However, in response to 
comments, OSM did not adopt the 
proposed deinifion. Rather, the final rule 
uses the term “adjacent area,” which 
was defined in a Federal Register notice 
issued on April 5, 1983. (48 FR 14814- 
14822). The reader is referred to the 
preamble on that final rule for a 
discussion of the comments received 
and the meaning of the term “adjacent 


1. Cumulative impact area. Final 
§ 701.5 defines “cumulative impact 
area” to mean “the area, including the 
permit area, within which impacts 
resulting from the preposed operation 
may interact with the impacts of all 
anticipated mining on surface- and 
ground-water systems.” The definition 
for “cumulative impact area” also 
contains an explanation of “anticipated 
mining” as including, at a minimum, the 
entire projected lives through bond 
release of the proposed operation; all 
existing operations; any operation for 
which a permit application has been 
submitted to the regulatory authority; 
and all operations required to meet 
diligent development requirements for 
leased Federal coal for which there is 
actual mine development information 
available. 

Thus, the final definition for 
“cumulative impact area” consists of 
two parts: The first sets out the extent of 
the area which the regulatory authority 
will evaluate when preparing the 
required cumulative hydrologic impact 
assessment (CHIA). This area will 
include those areas where there would 
be an interaction between the 
hydrologic impacts from the proposed 
operation and the impacts of all other 
anticipated mining. The second part of 
the definition clarifies the meaning of 
the term “anticipated mining” and - 
identifies the minimum extent of mining, 
both existing and. proposed, which must 
be included in the CHIA evaluation. 

The final definition modifies the 
proposal to clarify the definition and to 
emphasize the delineation of minimum 
boundaries for the area to be covered by 
the CHIA. Included among the changes 
are the following: The introductory 
phrase in the proposal referring to “the 
assessment of probable cumulative 
hydrologic impacts” has been removed 
as unnecessary. OSM has chosen the 
phrase “may interact with” to describe 
the relationship between the impacts on 


hydrology which the proposed operation_ 


may have with the impacts of all 
anticipated mining. This addresses 
criticism that OSM used the same words 


in the definition that it was attempting 
to define. The proposed phrase “surface- 
and ground-water basin(s)” has been 
replaced with the phrase “on surface- 
and ground-water systems.” The former 
phrase was inappropriate as it suggested 
consideration of areas which could be 
well beyond the reach of any impacts on 
hydrology that need be studied by the 
regulatory authority in order for it to 
fulfill its statutory obligations. The 
phrase adopted is flexible enough to 
allow the evaluation of the full reach of 
impacts on hydrologic systems without 
suggesting unnecessary analysis. 

Several alternatives were included in 
the preamble to the proposal for the 
definition of “anticipated mining” as 
follows: 

The proposed language, which 
included all existing operations, the 
proposed operation over its entire 
projected life, and any operations which 
the regulatory authority reasonably 
expected to be permitted during the 
projected life of the proposed operation. 

Limiting anticipated mining to the 
operation covered by the permit and 
other existing operations. 

Including only those operations for 
which a permit has been issued or for 
which a permit has been officially 
applied. 

Including the entire life of the 
proposed mine and other existing 
operations. 

In the West, including any leased 
Federal coal. 

Comments were specifically requested 
on these and any other alternatives a 
commenter felt should be considered. 

In the final rule, OSM adopts a 
technically and environmentally sound 
definition for “anticipated mining” that 
avoids requiring the regulatory authority 
to attempt to assess the hydrologic 
impacts of operations that are merely 
speculative rather than actually 
anticipated, while assuring that all 
operations receive tharough analysis 
prior to commencement of mining. The 
definition includes all operations which 
have a reasonable expectation of 
receiving regulatory authority approval 
to mine and for which there is sufficient 
mine development information available 
to allow adequate analysis. 

OSM recognizes that under the 
definition adopted some person could 
submit a permit application to conduct a 
future mining operation which was not 
included in an earlier CHIA. However, 
any such future operation or operations 
could not be permitted until after the 
completion of a new CHIA which would 
have to consider the newly proposed 
operation and any other “anticipated” 
mines. “Thus, any cumulative risk to the 
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environment will be identified and could 
be mitigated.” (47 FR 27714.) If any 
material damage would result to the 
hydrologic balance from the cumulative 
impacts of a newly proposed operation 
and any previously permitted operation, 
the new operation could not be 
permitted. 

Several commenters have confused 
the relationship between the definition 
for “cumulative impact area” and the 
analysis performed by the regulatory 
authority known as the cumulative 
hydrologic impacts assessment. As 
described above, the cumulative impact 
area refers to the area of concern, that 
is, the areal extent of cumulative 
hydrologic impacts. The CHIA refers to 
the required assessment of cumulative 
impacts. 

The major provisions defining the 
scope of the required CHIA are 
contained in sections 507(b)(11) and 
510(b)(3) of the Act. These sections 
require data for the “mine site and 
surrounding areas” so that the 
regulatory authority can make the CHIA 
(section 507(b)(11)); specify that this 
assessment not be required until the 
necessary information on the “general 
area” is available, but that the permit 
not be approved unless such information 
is available (section 507(b)(11)); and 
require the assessment of the cumulative 
impact of “all anticipated mining in the 
area” (section 510{b)(3)). These 
provisions are implemented in 
§ 782.21(g). 

The term “cumulative impact area” is 
not defined in the Act, but, as used in 
these rules, it is intended to be in accord 
with the use of the terms “mine site and 
surrounding area” and “general area” 
appearing in section 507(b)(11) of the 
Act. These terms define the areal extent 
of baseline data requirements for the 
CHIA. 

The term “general area,” in previous 
§ 770.5, is being deleted as part of the 
revised permitting rule which removes 
30 CFR Part 770. This rule uses the term 
“cumulative impact area” to 
circumscribe the baseline data 
requirements for the CHIA. The use of 
the new term in the rules is not intended 
to change the scope of the Act's , 
requirements. Rather, it is intended to 
help clarify the extent of the area for 
which a CHIA must be completed and to 
reduce some of the confusion resulting 
from the application of the term “general 
area” in the previous rules. The nature 
and scope of cumulative hydrologic 
impact assessments will be discussed in 
greater detail later in this preamble. 

One commenter viewed the previously 
used term “general area” as more 
precise for describing the area of 





43958 Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Rules and Regulations 


concern for protection of hydrologic 
resources than the proposed definition 
of “cumulative impact area.” Also, the 
commenter believed that the proposed 
definition would not cover area-type 
operations or account for long-term 
ground-water impacts. 

The final definition for “cumulative 
impact area” will prove to be workable 
and can effectively replace the term 
“general area” in the previous rules. The 
final definition for “cumulative impact 
area” allows for the delineation of an 
area which must be analyzed for 
cumulative impacts occurring outside 
the permit area of the proposed 
operation. Furthermore, because the 
definition encompasses offsite impacts 
from all anticipated mining, all 
hydrologic resources which may be 
impacted will be included in the 
assessment regardless of the type of 
coal mining operation. Long-term 
impacts are no different under either the 
definition for “cumulative impact area” 
or the previously used term “general 
area.” The definition adopted provides 
the regulatory with the necessary 
flexibility and guidance to protect the 
hydrologic balance of an area. This, 
coupled with monitoring information 
and predicitive methodologies, will 
allow detection of potential problems 
and suggest remedial or preventive 
actions. 

Several commenters considered the 
proposed definition of “cumulative 
impact area,” and particularly the 
explanation of the term “anticipated 
mining,” to be too broad. Most focused 
on the speculative nature of hydrologic 
predictions, the scaracity of hydrologic 
data for many areas of the country, the 
diffculty in obtaining data considered 
proprietary, and the ease and benefits 
associated with basing a cumulative 
assessment on data available through 
the permitting process. Some 
commenters argued that the proposed 
broad-based assessment would be 
ambiguous, beyond statutory 
requirements, unscientific, and open to 
challenge because it would lack 
reasonable standards to guide the 
applicant and the regulatory authority. 
Others contended that the regulatory 
authority would have an impossible 
burden in assessing cumulative impacts, 
esspecially in situations where rapid 
development was possible. They 
believed that without the benefit of 
permit data, the regulatory authority 
would be forced to rely on clairvoyance. 
Also, they viewed the definition as 
encompassing areas that would make 
the analysis meaningless. 

Suggestions for changing the 
definition of “cumulative impact area” 


included limiting “anticipated mining” to 
existing operations and those for which 
a permit application had been filed. 
State commenters who objected to the 
breadth of the proposed definition, 
nevertheless wanted the regulatory 
authority to have the discretion to 
include additional areas in the 
assessment. Advocates for limiting the 
definition believed that since a 
cumulative hydrologic impact 
assessment must be completed for each 
new permit application prior to issuing a 
permit, remedial and mitigative efforts 
for new impacts could be addressed at 
that time. Some commenters thought the 
definition should not require the 
assessment to cover the entire life of the 
proposed mine. Others believed that 
life-of-the-mine impacts could be 
reasonably projected. 

Some commenters felt the proposed 
definition was too narrow and suggested 
other changes. Some viewed the phrase 
“projected life of the proposed 
operation” as too restrictive because it 
did not include postmining operation 
impacts. Another commenter thought 
that limiting the scope of “anticipated 
mining” to the projected life of the mine, 
as proposed, ran contrary to 
congressional intent. A State commenter 
suggested that the definition should 
establish a uniform national minimum 
standard but allow the regulatory 
authority to consider a period of 
analysis longer than the life of the 
operation. Another commenter thought 
that reasonably anticipated mining 
would include coal areas under diligent 
development requirements. 

OSM has considered all of the 
comments submitted and has revised 
the proposal as indicated above. The 
final rule does not require the regulatory 
authority to speculate or to use 
“clairvoyance” to evaluate potential 
impacts. Rather, it provides a definition 
which will allow a meaningful technical 
analysis, while ensuring that mining will 
not be permitted until the hydrologic 
impacts of all operations have been 
assessed. 

The definition of “cumulative impact 
area” is structured to allow the 
regulatory authority to delineate an area 
of concern within which impacts from 
coal mining upon hydrologic systems 
will be assessed. Consideration of 
which mining operations must be 
included in the CHIA can be divided 
into three parts, as follows: 

Pre-existing operations which have 
completed mining and reclamation; 

Existing operations; and 

Future operations. 

The final does not specifically require 
that preexisting operations be identified 


and included in the cumulative impact 
area. Inclusion of such operations is 
unnecessary since any preexisting 
hydrologic impacts would become part 
of the baseline hydrologic conditions. 
Data covering such conditions will be 
provided with the permit application. 

Both the proposed and final 
definitions include all existing 
operations. No comments were received 
which suggested that existing operations 
be excluded. Some difference of opinion 
among commenters existed with respect 
to potential future development at 
existing operations. OSM believes that 
future activities of existing operations 
should be included as “anticipated” 
operations. For such operations a plan 
for future mining will be available, along 
with hydrologic data submitted with the 
permit application for the existing mine. 
The comments suggesting that 
postmining operation impacts be 
considered has also been accepted. The 
final rule requires consideration of the 
entire life through bond release of all 
operations which are considered 
anticipated mining. Upon bond release 
all reclamation requirements of the Act 
must be fully met. 

OSM rejects those comments 
suggesting that the definition be limited 
to operations already permitted. 
Moreover, the impacts of unpermitted 
operations such as operations of less 
than two acres for which a permit may 
not be required, must be included in the 
assessment. 

In addition to future stages of existing 
operations, the definition also includes 
certain other “anticipated” future 
operations. Specifically, the definition 
includes the proposed operation; any 
other operations for which a permit 
application has been submitted to the 
regulatory authority; and any operations 
required to meet diligent development 
requirements for leased Federal coal 
and for which there is actual mine 
development information available. This 
definition is not intended to preclude the 
regulatory authority from including 
additional areas in the assessment at its 
discretion. 

The basis for including the proposed 
operation and other operations with a 
permit application pending over their 
entire projected lives is the same as the 
reasoning behind including future stages 
of existing operations; that is, for such 
operations a plan for mining will be 
available as well as data submitted with 
the permit application and there will be 
a reasonable “anticipation” that such 
operations would receive permits and 
commence mining. 

In the case of operations mining 
leased Federal coal, OSM thought it 
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necessary to modify its proposal (47 FR 
27714) in order to exclude operations for 
which data are speculative. Only 
operations for leased Federal coal which 
have hydrologic, geologic and mine 
development information available (for 
example: planned mining and 
reclamation techniques, processes, 
schedules) will allow for accurate 
hydrologic impact assessments. 

The language of the proposed 
definition could have been read to 
require consideration of operations for 
which there was no plan for the mine 
and for which projected impacts were 
highly speculative. To focus analysis, 
instead, on non-speculative operations, 
OSM has listed operations which 
reasonabiy can be evaluated in 
interaction with the impacts of the 
proposed operation. The definition for 
anticipated mining does not, however, 
include merely possible or speculative 
operations for which the regulatory 
authority reasonably has no available 
information upon which to base its 
assessment. 

One commenter thought that the 
limited definition of “cumulative impact 
area” might result in the exclusion from 
the CHIA of some watersheds which 
might be mined. Other commenters felt 
that this definition focused too much on 
anticipated mining rather than on all 
areas which might be impacted. 

In proposing the definition it was not 
OSM’: intent to exclude the 
consideration of any hydrologic system 
that might be impacted. The final rules 
require that, before approval of any 
permit for a surface coal mining and 
reclamation operation, a CHIA must be 
completed to determine whether the 
proposed operation has been designed 
to prevent material damage to the 
hydrologic balance outside the permit 
area. No exclusion of areas which may 
be impacted as stated or implied. The 
proposed definition was revised to 
allow consideration of all areas outside 
the permit area which would likely be 
impacted. 

One commenter suggested that the use 
of the term “basin(s)” in the definition 
posed an impractical, if not impossible, 
task for the regulatory authority. | 
Because of the vast size of some 
surface- and ground-water basins, the 
lack of information regarding 
boundaries and hydrologic properties 
and the overall complexity of large 
systems, the commenter thought that 
asissments of basins would be of little 
value, extremely costly, and time- 
consuming. Other commenters suggested 
that because mining impacts might be 
localized, the regulatory authorities 
should have discretion to delineate 
areas of analysis without set spatial 


limits and should focus attention on 
areas with overlapping impacts. 

OSM agrees with these comments and 
has revised the final definition by 
substituting the more general term 
“systems” for the word “basin.” This 
substitution conforms with usage in 
section 507(b)(11) of the Act and 
signifies that impacts are to be assessed 
on the hydrologic resources which may 
be impacted without set spatial limits 
which may be unmanageable. This 
change, however, will not restrict the 
area of analysis. It will allow the 
regulatory authority flexibility to define 
a meaningful cumulative impact area. 

Other commenters thought the 
language of the proposed definition was 
confusing as to whether the CHIA was 
confined to the permit area. Changes 
have been made to the definition to 
clarify that the cumulative hydrologic 
impacts, both inside and outside of the 
proposed permit area, must be 
considered in the CHIA. Probable 
hydroligic impacts within the permit and 
adjacent areas which derive solely from 
the proposed operation will be included 
in the probable hydrologic consequences 
(PHC) determination for that mine. 

One commenter suggested that the 
proposed definition was unworkable 
because it established a “circular test” 
by defining the cumulative impact area 
to be the area in which cumulative 
impacts may occur. Further, the 
commenter noted that the definition 
assumed that one might predict what the 
cumulative impacts would be prior to 
the analysis. 

OSM has made changes in the 
language of the definition to address the 
commenter’s first criticism. However, 
OSM disagrees with the commenter’s 
second point. 

OSM believes that the commenter has 
misunderstood the purpose of the 
“cumulative impact area” definition. 
Application of the definition will help a 
regulatory authority to establish the 
boundaries of the area to be analyzed. 
In establishing the physical scope of the 
cumulative impact area, the regulatory 
authority will look at the likely areas 
affected by the proposed operation, the 
likely areas affected by all anticipated 
mining and the likely areas to be 
affected by the interaction of impacts 
among the various operations. At this 
stage of establishing the area of 
concern, the regulatory authority need 
not determine the cumulative impacts on 
the hydrology of the area. Such analysis 
will occur during the CHIA process. 

This is a workable approach. An 
educated judgment based upon 
available hydrologic, geologic and mine 
development information is the most 
feasible way to delineate an area ir 


which there may be cumulative impacts. 
Furthermore, boundaries established for 
the assessment can later be changed by 
the regulatory authority if subsequent 
analyses or data reveal impacts beyond 
those in the area initially described. 

One commenter thought that the 
cumulative impact area should be 
defined by the regulatory authority as 
the area of probable impacts developed 
through the use of standard hydrologic 
prediction techniques (modeling). 

The cumulative impact area definition 
must be as specific as possible to reflect 
the intent of Congress but need not 
specify analytical techniques to be used 
in the CHIA. OSM expects that 
regulatory authorities will use modeling 
techniques, where appropriate, as tools 
for assessing cumulative impacts during 
the CHIA process. 

One commenter wanted OSM to make 
it clear that when a proposed mine 
would be the first in an area, there 
would be no cumulative impacts and 
therefore no need for a CHIA. 

While it may be possible that for a 
single hydrologically isolated mine the 
probable hydrologic consequences 
determination made by the operator 
would be adopted by the regulatory 
authority as the CHIA, nevertheless 
such a conclusion must be reached by 
the regulatory authority on a case-by- 
case basis. 

Several commenters did not think that 
the proposed definition clarified the 
responsibility for preparation of the 
CHIA. 

Responsibility for preparation of the 
CHIA lies with the regulatory authority 
as provided in § 780.21(h). This 
requirement does not, however, preclude 
the applicant from submitting 
information on the cumulative impact 
area as part of a permit application 
(§ 780.21(d)). 

2. Gravity discharge. The term 
“gravity discharge” is defined in the 
final rule as mine drainage in 
underground mines that flows freely in 
an open channel downgradient. It does 
not include mine drainage that occurs as 
a result of flooding a mine to the level of 
the discharge. 

Several commenters disagreed with 
the second sentence of the proposed 
definition which excluded mine 
drainage occurring solely as a result of 
hydrostatic pressure from a mine 
flooded to the level of discharge. 
Various suggested changes were offered. 
Some recommended deleting the words 
“solely” and “flooded to the level of 
discharge.” These commenters felt the 
proposed language could be 
misinterpreted in two aspects: First, the 
words “solely” and “flooded to the level 
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of discharge” could be read to mean that 
a mine could not be flooded above the 
level of di ; and, second, the term 
“solely” could be interpreted to preclude 
“elbow” shaped mines where the lowest 
part of the roof at the elbow was below 
the level of the discharge. Such mines 
inhibit the free flow of fresh air into the 
mine workings, but do not result in all 
workings being flooded after mining 
ceases. 

OSM agrees with these comments and 
has revised the final definition of gravity 
discharge to help eliminate these 
ambiguities. The word “solely” has not 
been adopted. OSM does not agree, 
however, with the commenters’ 
suggestion to delete the words “flooded 
to the level of discharge.” Since all 
water flows through a mine as a result 
of hydrostatic pressure, defining gravity 
discharge in terms of only hydrostatic 
pressure could result in exactly the form 
of misinterpretation the commenters 
sought to avoid. For this reason, the 
final definition retains these words, but 
does not include the words “hydrostatic 
pressure” in the final language. 

One commenter stated that sufficient 
evidence was not available to be sure 
that acid mine drainage would not occur 
in flooded mines. According to this 
reviewer, the second sentence of the 
proposed definition would allow the 
development of mines which would 
discharge and therefore could produce 
acid mine drainage. Two commenters 
stated that the proposed definition 
would not stop the discharge, but would 
block air return and restrict channel 
flow only until section 516(b)(12) of the 
Act no longer applied. The commenters 
felt such a result would be contrary to 
congressional intent. 

OSM believes that Congress did not 
intend to ban all mining of potentially 
acid- or toxic-forming coal seams or to 
have all discharges from underground 
mines considered as gravity discharges. 
Section 516(b)}(12) of the Act is 
concerned primarily with “up-dip” 
mining in the Appalachian coal fields 
that results in an open channel with 
water flowing downgradient unimpeded 
to the mine opening. That provision 
requires mine planning that will result in 
the creation of barriers to air and water 
flow through the mine by selective 
placement of mine openings and sound 
mine drainage control. 

Because the availability of air is a 
major factor in the production of acid 
mine drainage, mine flooding is a 
generally accepted technique to 
minimize this problem. Congress did not 
prohibit the use of this control practice. 
The definition adopted is consistent 
with this approach. It is not, however, 
intended to preclude the use of “elbow” 


mines or the flooding of mines above the 
level of discharge. 

Merely because a mine will discharge 
water is an insufficient basis to 
conclude that the mine should not be 
permitted. Since as a practical matter all 
mines do discharge water, such a 
provision would amount to a complete 
prohibition on underground mining, a 
result Congress clearly did not intend. 
As indicated above, mine flooding is a 
generally accepted technique to 
minimize acid and toxic discharges from 
underground mines. The final 
regulations encourage this technique. As 
one commenter noted, fresh air is an 
important ingredient in the formation of 
acid mine drainage. A principal 
objective of the second sentence of the 
definition of “gravity discharge” is to 
minimize the free flow of oxygen within 
a mine after closure and thus minimize 
the amount of oxidation. While it may 
not be possible, with existing 
technology, to totally prevent oxidation 
from occurring, a properly designed 
mine should be able to minimize the rate 
of oxidation of acid- or toxic-forming 
materials within a mine. 

The latter commenters apparently felt 
that the proposed rule would allow a 
gravity discharge after a mine is closed. 
This is unfounded. Under section 
516(b)(12) of the Act, mine openings for 
new drift mines in acid-producing or 
iron-producing seams must be located to 
prevent gravity discharge. OSM 
interprets this provision and the final 


’ rule to require the mine to be designed 


to prevent such discharges both during 
mining operations and after mine 
closure. 

One commenter felt that OSM was 
expressing a preference for “wet seals.” 
Another commenter felt the proposal 
would allow discharge past “ineffective 
seals.” These conclusions are incorrect. 
While OSM is expressing a preference 
for mine flooding after closure, the final 
rule is not intended to encourage “wet 
seals.” Rather, mine design that would 
allow flooding of potentially acid- or 
toxic-forming material, while allowing 
dry seals, may in most cases be 
preferable. The rules for mine seals, 
either “wet” or “dry,” however, are 
contained in §§ 817.14 and 817.15. These 
requirements are unaffected by the 
definition of gravity discharge. Thus, the 
definition will not restrict the 
effectiveness of mine seals. 


B. Sections 780.22 and 784.22 
information. 


Geologic 


The geologic information required by 
these rules will give the regulatory 
authority an adequate geologic 
description of all lands that may be 
affected throughout a surface coal 


mining and reclamation operation. They 
will also assist the regulatory authority 
in determining whether compliance with 
a number of performance standards can 
be achieved, and, after permit issuance, 
whether the standards are being met. 
Principal among these performance 
standards is protection of the hydrologic 
balance. Others include casing and 
sealing of drilled holes, coal recovery, 
backfilling and grading, etc. 


Sections 780.22(a) and 784.22(a) 


Paragraph (a) establishes the general 
requirements for submission of geologic 
information and sets forth the purposes 
for which the specific information 
required in paragraph (b) is to be used. 
The general purposes for the data are: 
(1) To assist the applicant in the 
preparation of the probable hydrologic 
consequences (PHC) determination; (2) 
to identify locations for surface- and 
ground-water monitoring and to develop 
the monitoring and hydrology protection 
plans required under §§ 780.21 and 
784.14; (3) to identify potentially acid- or 
toxic-forming strata within the permit 
area down to and including the stratum 
immediately below the lowest coal seam 
to be mined; (4) to assist the regulatory 
authority in its permit review 
responsibilities under section 510(b) of 
the Act to determine whether 
reclamation as required by the 
permanent regulatory program can be 
met and whether the proposed operation 
has been designed to prevent material 
damage to the hydrologic balance 
outside the permit area; and (5), in the 
case of underground mining operations, 
to assist in determining whether a 
subsidence control plan under 30 CFR 
784.20 is required. 

Paragraph (a) differs from proposed 
paragraph (a) in several ways. First, it 
contains a more complete list of uses for 
the geologic information, thus 
emphasizing the relationship which the 
data will have with certain 
responsibilities of the applicant and the 
regulatory authority. This change was 
made in response toacommenter — 
suggestion that the rule indicate the 
contexts in which the geologic data will 
be used to fulfill statutory requirements. 

Final paragraph (a)(1) differs from 
proposed paragraph (a)(1) by utilizing 
the terms “permit and adjacent areas,” 
rather than “potentially impacted offsite 
area.” Several commenters objected to 
use of the phrase “potentially impacted 
offsite area” which appeared in the 
proposed rules for hydrology and 
geology information. As discussed 
elsewhere in this preamble, OSM has 
not adopted the proposed phrase. The 
areal coverage of the PHC determination 
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is the “permit area” and the “adjacent 
area”, which are terms defined in 

§ 701.5, and the language of the geology 
rule has been changed to conform to the 
use of these terms. 

Final paragraph (a)(2) is adopted from 
proposed paragraph (a)(2) and requires 
the geologic information to be sufficient 
to determine all potentially acid- or 
toxic-forming strata down to and 
including the stratum immediately 
below the lowest coal seam to be mined. 
For underground mines, the requirement 
includes both the permit area and the 
area covered by underground workings 
to ensure that all potentially acid- 
forming or toxic-forming seams that may 
be mined are identified in the permit 
application. 

Paragraph (a)(3) summarizes how the 
regulatory authority will use the 
information being provided. Paragraph 
(a)(4) of § 784.22 is based on proposed 
§ 784.22(a)(3) and links the collection of 
the baseline geologic information with 
the preparation of the subsidence 
control plan. 

Several commenters objected to the 
adoption of the proposed subsidence 
information collection requirement. 
They thought relevant information 
would be supplied in the subsidence 
control plan. OSM disagrees. The 
general geologic information required by 
§ 784.22 is applicable generally to 
subsidence concerns as well as to 
hydrology. The subsidence control plan 
will supplement this information with 
information more specifically related to 
subsidence. 

One of these commenters thought that 
the proposed language, “conditions that 
may influence ground 
subsidence * * *,” was alarmingly 
open-ended and could result in 
unwarranted requests for information. 
OSM disagrees. Paragraph (a) generally 
outlines the general objectives to be 
achieved in the submission of geologic 
information. However, since § 784.20 
more precisely describes the subsidence 
control permitting requirements, the 
final rule adopts more precise language 
which focuses attention and limits the 
scope of the information to be requested 
to that necessary to prepare the 
subsidence control plan. 

OSM did not adopt the 
recommendation of several commenters 
to include language in paragraph (a) 
authorizing operators to “reference” 
geologic information in the application. 
OSM is sympathetic to the concern 
raised by the commenters about 
supplying voluminous data already in 
the possession of the regulatory _ 
authority. However, the waiver provided 
for in paragraph (d) is broad enough to 
address this situation. 


Sections 780.22(b) and 784.22(b) 


Except for certain differences in the 
information collection requirements for 
underground operations where the 
strata above the coal seams to be mined 
will not be removed, the requirements of 
paragraph (b) for surface and 
underground mining activities are 
similar. Paragraph (b) sets forth the 
minimum requirements for the 
collection, analysis, and description of 
geologic information. 

Sections 780.22(b)(1) and 784.22(b)(1) 
require the permit application to include 
a general description of the geology of 
the proposed permit area and adjacent 
areas. Final paragraph (b)(1) combines 
the requirements of proposed 
paragraphs (b)(1) and (b)(2) to simplify 
the wording of the regulation and make 
the requirements more easily 
understood. The description must 
extend to all strata down to and 
including the deeper of either the 
stratum immediately below the lowest 
coal seam to be mined or any aquifer 
below the lowest coal seam to be mined 
which may be adversely impacted by 
mining. The description is to include the 
areal and structural geology as well as 
other parameters which influence the 
required reclamation and the 
occurrence, availability, movement, 
quantity, and quality of potentially 
impacted surface and ground waters. It 
is to be based upon the cross sections, 
maps, and plans required by §§ 779.25 
and 783.25; drill holes, core samples, and 
other data required under paragraphs 
(b)(2), (b)(3) and (c); and geologic 
literature and practices. 

One commenter suggested that 
surface- and ground-water quantity be 
added to the list of features that should 
be considered in describing the geology 
of the permit and adjacent areas. This 
comment was accepted and paragraph 
(b)(1) has been revised accordingly. 

Sections 780.22{b)(2) and 784.22(b)(2) 
deal with the analysis of samples 
collected from portions of the permit 
area where the overburden has been or 
must be removed. In such situations the 
samples may be collected from test 
borings; drill cores; or from fresh, 
unweathered, uncontaminated samples 
from the rock outcrops. The depth of the 
samples to be taken must extend to the 
deeper of either (1) the stratum 
immediately below the lowest coal seam 
to be mined or (2) any aquifer below the 
lowest coal seam to be mined which 
may be adversely impacted by mining. 

Paragraphs (b)(2) (i) to (iii) identify the 
information which must be provided 
from the collection and analysis of the 
various overburden and coal samples 
and are adopted from proposed 


paragraph (b)(3). The data to be 

obtained will show the lithologic 
characteristics of the strata, including 
physical properties and thickness. The 
chemical analyses of each stratum will 
provide information on the potential 
presence and content of acid-, toxic- or 
alkaline-forming materials. The 
cagelsneapail authority may determine that 
analysis for the presence and content of 
alkaline-forming material is 
unnecessary. The coal seams will be 
analyzed for the presence of acid- and 
toxic-forming materials, including total 
sulfur and pyritic sulfur. In case of 
pyritic sulfur, the regulatory authority 
may find that determining its content is 
unnecessary. Finally, the resulting data 
will indicate the location of alt ground 
water, including aquifers. 

Redundancy as to the location for 
sample collection has been eliminated. 
Under paragraph (b){2), samples are to 
be obtained from the permit area. In 
addition to obtaining samples from test 
borings or drill cores, the rule allows the 
collection of “fresh, unweathered, 
uncontaminated samples from rock 
outcrops * * *.” This addition was 
made in response to the suggestion of 
two commenters to allow collection by 
hand from rock outcrops or excavations 
at or near the faceup areas, especially at 
existing mines. While authorizing such a 
practice, OSM considers it important 
that the samples be fresh or recently 
collected before analysis. Also, the 
sample must be taken from rocks that 
are in place and have not naturally 
slumped or been weathered. Under such 
circumstances, the carefully collected 
samples should be representative of the 
rock in the overburden. 

In keeping with the intent expressed 
in the June 25, 1982, preamble to the 
proposed rule (47 FR 27719) and with 
modifications made in the hydrology 
information rule, OSM has adopted 
language which describes the depth for 
sample collection. The prior rule at 
§ 779.14{a) was vague and subject to 
differing interpretation. The language of 
the proposed rule did not carry out fully 
the intentions as expressed in the June 
25, 1982, preamble to include in the 
geologic description and analysis all 
strata down to the stratum below the 
lowest coal seam to be mined or a lower 
aquifer that may be impacted by mining. 

Commonly, the stratum immediately 
below a coal seam consists of very fine 
grained, sedimentary rock which has a 
low transmissivity or does not have the 
hydrologic properties necessary to 
transmit or yield ground water. This 
stratum may range in thickness from 
less that 2 feet to several feet and has 
been variously referred to locally as 
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“underclay” or “fire clay.” Although this 
“underclay” or “fire clay” stratum is 
generally not considered an aquifer, the 
next lower (i.e., underlying) stratum 
commonly has improved hydraulic 
capabilities and may be an aquifer. 
Depending upon site geology and 
operating procedures, such an aquifer 
may have the potential of being 
adversely impacted by surface coal 
mining activities such as blasting, which 
may fracture any stratum between this 
aquifer and the coal seam (44 FR 15031). 
Therefore, the applicant has the 
responsibilities for determining the 
presence or absence of such an aquifer 
below the coal seam “underclay” and 
for assessing its potential for being 
adversely inpacted by the mining 
activity. 

The language of the final rule clarifies 
the applicant's responsibilities. It sets 
forth the vertical depth for geologic 
information collection. It requires data 
from the deeper of either the stratum 
immediately below the lowest coal seam 
to be mined or any aquifer below the 
lowest coal seam to be mined which 
may be adversely impacted by mining. 

In paragraph (b)(2)(i), some 
commenters objected to combining the 
collection of geologic and hydrologic 
data from the same drilling program. As 
one pointed out, combining the two 
requirements would require drilling to 
be halted, the well bore to be cleaned 
and developed, and the well allowed to 
stabilize before meaningful data could 
be obtained. Well stabilization could 
take a considerable amount of time 
before drilling for lithologic information 
could resume. OSM agrees that requiring 
water quality to be included with the 
drill hole or core sample logs may not be 
reasonable. Ground-water quality 
analysis is covered by a separate 
section and need not be repeated here. 
The final rule still requires, however, the 
drill logs to include identification of the 
occurrence of ground water. Such 
identification does not require special 
preparation of the drill hole and 
stabilization to collect samples. 

One commenter objected to the 
deletion of the requirement for data on 
the compaction and erodibility 
properties of strata within the 
overburden which appeared in the prior 
rules at §§ 779.14(b)(1)(iii) and 
783.14(a)(1)(iii). The commenter thought 
this omission would preclude some 
potential for postmining variations in 
land use. However, the commenter did 
not explain how having such 
information about the overburden would 
be relevant to variations in the 
postmining use cf the overburden 
material. 


Collecting information on compaction 
and erodibility of the undisturbed 
overburden is not precluded by the 
language of the final rule at paragraph 
(b)(2)(i), which requires information 
about the “physical properties* * * of 
each stratum * * *.” However, obtaining 
such information about every stratum 
may be unnecessary. Usually obtaining 
information about the geotechnical 
engineering properties of overburden is 
relevant when designing certain 
engineered structures. The professional 
engineer who plans the structures must 
determine if testing overburden 
materials is needed and the kinds of 
tests to be performed. 

Two commenters proposed deleting 
entirely the requirement in paragraph 
(b)(2){ii) to collect data on alkaline- 
forming materials because the Act does 
not specifically call for alkalinity 
information. This suggestion has been 
rejected. Knowing the alkaline-forming 
potential of the overburden and 
substrata will be helpful when planning 
revegetation efforts in arid and semi- 
arid areas of the country and when 
determining the buffering capacity of the 
strata to neutralize or mitigate acid 
drainage. (See Chapter 1 of the U.S. 
Department of Agriculture Handbook 
No. 60 (1954); and 44 FR 15032-15033, 
March 13, 1979). 

While the Act does not specifically 
list potential alkalinity, Section 
508(a)(12) does call for “an analysis of 
chemical properties * * * of the mineral 
and overburden * * *."” OSM views this 
language, coupled with section 507(d) 
and 508(a)(14), as sufficient authority for 
this regulatory requirement. To the 
extent that information on potential 
alkalinity may not be relevant in a 
particular situation, the final rule allows 
the regulatory authority to waive the 
requirement. 

Proposed paragraph (b)(3)(iii) called 
for the preliminary analysis of the coal 
seam for total sulfur content. This 
analysis would have been followed by 
analyses for sulfate sulfur, pyritic sulfur, 
and organic sulfur when the regulatory 
authority considered such action to be 
necessary because the total sulfur 
content was sufficiently high to indicate 
the likely presence of acid-forming 
materials (47 FR 27720). In response to a 
comment which pointed out the 
important relationship between the 
presence of pyritic materials and the 
acid-forming potential of coal, OSM has 
modified the final rule so that final 
paragraph (b)(2)(iii) requires the 
chemical analysis of the coal seam for 
the presence and contents of acid- and 
toxic-forming materials including total 
sulfur and pyritic sulfur. As written, the 


regulation assumes analysis for pyritic 
material except in those instances when 
the applicant can demonstrate to the 
regulatory authority that providing such 
information is unnecessary. 

When analyzing coal for acid- and 
toxic-forming potential, determining the 
total sulfur content will include the 
sulfur chemically combined as part of 
organic matter and as part of inorganic 
sulfides (such as pyrite and marcasite) 
and inorganic sulfates (such as calcium 
sulfate and iron sulfate). Therefore, 
analysis for the contents of total sulfur 
and pyritic sulfur according to 
established procedures, such as those 
developed by the American Society for 
Testing Materials (1981), will provide 
sufficient baseline information about the 
acid-producing potential of the coal. If 
the regulatory authority finds it to be 
necessary, it can require additional 
analysis for sulfate sulfur or organic 
sulfur under paragraph (c). 

OSM has not adopted a commenter 
recommendation to require analysis for 
the mineral marcasite. Being the less 
stable orthorhombic form of iron 
disulfide, marcasite generally changes to 
the mineral pyrite, the more stable 
isometric form. The additional 
procedures that would be needed to 
determine the separate content of each 
mineral would involve x-ray and/or 
optical techniques. Yet, the results 
would provide no more information on 
the acid-producing potential of the coal 
seam than is learned from the combined 
pyritic sulfur (pyrite and marcasite) 
content. 

Section 784.22(b)(3) in the ~ 
underground mining regulations takes 
into account certain differences posed 
by those operations for areas in which 
overburden is not removed. It is based 
on proposed § 784.22(b)(4). In contrast to 
§ § 780.22(b)(2) and 784.22(b)(2), it 
requires the collection of samples only 
from test borings or drill cores taken 
from strata that may be impacted by the 
underground mining activities above 
and below the coal seams to be mined, 
including impacts to the hydrologic 
balance. Samples must be taken from 
the adjacent area as well as the permit 
area. In addition to providing physical 
and chemical analyses similar to that 
required for surface operations, where 
standard room-and-pillar mining 
methods will be used, the application 
must contain information on the 
thickness and engineering properties of 
those strata immediately above and 
below the coal seams to be mined if 
they contain clays or soft rock such as 
clay shale. This information is intended 
to assist in evaluating roof and floor 
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rock characteristics that may affect 
subsidence. 

¢ One commenter recommended 
deleting the entire proposed 

§ 784.22(b}(4). The commenter argued 
that the decision in Jn re: Permanent 
Surface Mining Regulation Litigation, 
C.A. No. 79-1144 (D.D.C., May 16, 1979) 
at page 12, ruled against such an 
information collection requirement 
because underground mining activity 
only disturbs the surface with respect to 
surface facilities and roads. 

OSM rejects this limited interpretation 
for a number of reasons. First, surface 
impacts from underground mining 
activities occur from more than roads 
and support facilities. Section 516 of the 
Act recognizes this fact. Second, the 
commenter misstated the effect of the 
court's decision in In re: Permanent 
Surface Mining Regulation Litigation. 
The court did not rule on this matter. 
Rather, in response to the plaintiff's 
allegation of overbreadth in the 
regulatory language of 30 CFR 783.14(a) 
(44 FR 15363 (1979)), OSM amended the 
rule to narrow its application (45 FR 
51550, August 4, 1980). The language of 
final §.784.22(b)(3) is consistent with the 
approach adopted by OSM in 1980 in 
that it calls for geologic information 
about particular strata above and below 
the coal seam to be mined as opposed to 
all strata, down to the coal seam. And 
third, § 784.22(b)({3) will assist the 
underground mining operator and the 
regulatory authority to meet various 
other. statutorily imposed 
responsibilities as well. 

Proposed § 784.22{b)(4)(iv) generated 
favorable and unfavorable comments. 
One commenter applauded the 
requirement to determine the 
engineering properties of the clay or soft 
rock underlying the coal seam. The 
commenter suggested that the 
information be collected for the life of 
the mine. OSM has not adopted this 
suggestion for the reasons outlined 
below. 

Another commenter objected to the 
requirement for the engineering 
properties of materials underlying the 
coal seam. The commenter thought that - 
this kind of information had in most 
cases already been obtained. Another 
commenter believed this information 
would be addressed in the subsidence 
control plan. OSM agrees that the 
requirements of proposed 
§ 784.22(b)(4){iv) could have been 
required in the subsidence control plan 
rather than in the general geology 
section. However, OSM does not agree 
that this requirement should be deleted 
entirely. The engineering properties of 
materials underlying coal seams vary. 
The objective of the requirement is to 


alert the regulatory authority and the 
operator of possible bearing-capacity 
failure of the pillars and excessive 
deformation of the floor beneath the 
pillars. (See Cummins (1973).} 

One commenter thought the 
information requirement should apply to 
materials overlying as well as 
underlying the coal seam. The final rule 
adopts this suggestion. 

Some commenters believed that the 
geologic description and information 
collection requirements should extend to 
an area covering the life of the mine. 
These commenters thought that such an 
extension was necessary for the PHC 
determination and CHIA which in the 
commenter’s opinion also covered the 
life of the mine. Another commenter 
argued that the Act only requires 
operators to obtain hydrologic 
information from outside the permit area 
in relation to issues of hydrology. — 

OSM has specified that the minimum 
area from which geologic information 
must be gathered is the permit area and 
permit and adjacent areas as 
appropriate. The language of sections 
507(b)(15) and 508(a)(12} of the Act point 
to the “permit area” as the site for test 
borings or core samples. To the extent 
that geologic information collected from 
off the permit area is needed to fulfill 
the statutory requirements to protect the 
hydrologic balance, to minimize or 
prevent subsidence, or to meet other 
performance standards which may have 
offsite effects, this serves as the basis 
for § 784.22(b}(3) and for the regulatory 
authority requiring the collection of such 
additional information under § 780.22(c) 
and § 784.22{c). 

OSM does not accept the argument 
that the data automatically should be 
collected from an area covering the life 
of the mine. As is discussed in Parts C 
and D of this preamble, the applicant is 
responsible for collecting information 
sufficient to make the PHC 
determination. This determination is 
required for the permit and adjacent 
areas. While OSM agrees that geologic 
information covering the life-of-the-mine 
area will likely be necessary to 
complete the CHIA, this information is 
not specifically required to be submitted 
by the applicant until it is available from 
an appropriate Federal or State agency. 
On the other hand, the permit may not 
be approved under section 597(b)(11) of 
the Act until this information is 
available. Recognizing that the lack of 
such information may delay permit 
approval, §§ 780.21 (c) and {g) and 
784.21 (c) and (f) provide that this 
information may be submitted by the 
applicant with the permit application. 
The reader is referred to the preamble to 


those sections for additional discussion 
of this issue. 


Sections 780.22{c} and 784.22{(c) 


Final paragraph (c) makes clear that 
the regulatory authority may require 
supplementation of the baseline geologic 
information to be collected, analyzed, 
and described pursuant to paragraph 
(b). The regulatory language for the 
surface and underground rules are 
essentially identical. The final rule 
establishes the test that the regulatory 
authority must apply when deciding 
whether any supplemental information 
is needed. 

Three commenters objected to the 
latitude in proposed paragraph (c) that 
would allow the regulatory authority to 
require the collection of samples outside 
the permit area. They argued that an 
operafor cannot be required to go on 
land not covered by the bond or not 
controlled by the operator. OSM 
disagrees. The final rule establishes a 
test which the regulatory authority must 
apply before requiring the additional 
information. Beeause there is 
considerable potential for impacts to the 
hydrologic balance and to surface areas 
outside the permit area resulting from 
underground mining operations, the 
regulatory authority must be able to 
obtain adequate information concerning 
these areas if it is to perform its permit 
application review responsibilities 
effectively. 

One commenter was concerned that 
proposed paragraph (c) would allow the 
regulatory authority to require the 
collection of nonessential information 
from greater depths resulting in loss of 
time and great expense. OSM rejects the 
assertion that regulatory authorities wil! 
seek nonessential information. Having 
the flexibility provided in paragraph (c) 
is important because geologic conditions 
and the proximity of aquifers to mining 
operations may lead to serious impacts 
on water quality and quantity which, in 
turn, could affect the hydrologic 


- balance. In order to develop meaningful 


PHC determinations, deeper analyses 
may be necessary. The final language of 
paragraph (c) is not expected to result in 
abuse of that discretion by the 
regulatory authorities. 


Sections 780.22(d) and 784.22(d) 


Paragraph (d) allows the regulatory 
authority to waive, in whole or in part, 
the requirements of $§ 780.22{b)(2) and 
784.22 (b)(2) and {b)(3}, upon the request 
of an applicant, provided the regulatory 
authority makes a written finding that 
the information is unnecessary because 
other equivalent information is available 
to it in a satisfactory form. When 
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making this request, the applicant 
should provide appropriate references in 
the application to identify the sources of 
the substitute information. 

As written, the language of the final 
rule is more precise than the proposal 
which would have allowed a waiver if 
the information was unnecessary. The 
rule makes. clear that the waiver applies 
only to the collection and analysis 
requirements for test borings and drill 
cores. The rule specifies the rationale 
derived from section 508(a)(12) of the 
Act which the regulatory authority must 
apply before approving any waiver. It is 
retained from previous §§ 779.14(b)(3) 
and 783.14(b), with editorial changes. 

One commenter misunderstood the 
purpose of the waiver provision. The 
commenter believed it applied when 
overburden analysis was unnecessary 
‘ because of the nature of the surface 
mining activities (i.e., gob piles, loading 
facilities, processing plants). However, 
the geology rule does not require test 
borings or drill cores of strata that will 
likely be unaffected by particular mining 
activities. For example, if the surface 
mining activity consisted solely of a 
loading facility, the breadth and depth 
of the geologic information to be 
collected would reflect this fact. 

One commenter thought that the 
proposal relaxed the requirement for the 
regulatory authority to have access to 
equivalent information. The commenter 
feared the substitution of irrelevant 
data. The language of the final rule 
takes into account the requirements of 
both sections 507(b)(15) and 508(a}(12) of 
the Act. OSM does not construe the 
word “equivalent” which appears in 
section 508(a)(12) as simply meaning 
“identical.” Rather, the substitute 
material to be considered by the 
regulatory authority must be of equal 
value or effect. 

As was pointed out in the June 25, 
1982, preamble, regulatory authorities 
may have access to other kinds of 
relevant information, such as past 
mining and reclamation experience with 
particular areas or strata, which would 
make part or all of the information 
collection and analysis unnecessary (47 
FR 27720). The regulatory authorities 
should be able to judge whether 
material to be substituted has the same 
significance as the material being 
replaced. This degree of flexibility is 
consistent with the Act. 

Another commenter wanted it made 
clear that analyses are necessary and 
must be available in the application. The 
commenter thought section 507(b)(15) of 
the Act only authorized waivers from 
collecting data anew. 

OSM disagrees with the commenter's 
reading of the statutory language. 


Neither section 507(b)(15) nor the 
legislative history prohibit waiver of 
analysis as well as data collection 
where the regulatory authority finds that 
it has access to material having a 
corresponding value. Section 507(b)(15) 
is quite specific that all the requirements 
appearing in the provision are eligible 
for waiver. This includes data collection 
and analysis. OSM has not, however, 
included the general geologic 
description requirements in the 
paragraph (d) waiver. 


C. General Comments on Hydrology 
Rules 


When referring to the analyses 
required by the Act, OSM has adopted 
the nomenclature of the Act. These 
analyses are now referred to as the 
“probable hydrologic consequences 
determination” (PHC) and the 
“cumulative hydrologic impact 
assessment” (CHIA). 

Many commenters supported the 
proposed hydrology rules, citing 


_ improved clarity and organization, a 


more logical approach to permit 
requirements, greater flexibility for the 
regulatory authority, reduced burdens 
for operators, and emphasis on 
performance standards rather than 
design criteria. 

Other commenters had general 
criticisms for the proposed changes. One 
disagreed with OSM’s determination 
that the proposed rules would not have 
a “significant economic impact on a 
substantial number of small entities.” 
The commenter thought the studies 
which the operator must perform were 
unnecessary and unrealistic with no 
benefit other than to satisfy the 
regulation. 

OSM rejects these assertions. The 
analysis conducted under the 
Regulatory Flexibility Act was based 
upon the proposed changes from the 
previous rules and was thorough and 
accurate. Further, the information and 
analytical requirements included in the 
rule are based on requirements of the 
Act and are aimed at protection of 
hydrologic resources, and therefore 
cannot be considered unnecessary or 
unrealistic. 

One commenter objected to all of the 
proposed rules which authorized the 
regulatory authority to prescribe 
requirements. This commenter feared 
that the regulatory authority would have 
too much latitude and would make 
“frivolous requests for non-essential 
information * * *.” 

OSM disagrees. There is no basis to 
believe that regulatory authorities will 
make frivolous requests for information. 
It is important for the regulatory 
authority to be able to prescribe the 


necessary conditions for any coal 
mining operation. This flexibility allows 
response to unique or unusual situations 
without the need for across the board 
requirements affecting all operators. 

One commenter believed that the 
rules focused on areas of the country 
where surface water availability was 
low. The commenter thought that the 
rules should emphasize local and 
regional differences as required by the 
Act. Another commenter wanted the 
rules to provide the regulatory authority 
with greater flexibility to prescribe 
geologic, hydrologic, and monitoring 
requirements because it would be in the 
best position to evaluate need. 

The final rules call for basic 
permitting baseline information, specific 
analyses, and performance standards in 
accordance with the requirements of the 
Act. The hydrologic, geologic, and 
monitoring data required represent a 
framework of detail needed by the 
operator and the regulatory authority for 
the design and evaluation of a mining 
and reclamation plan. These 
requirements are consistent with 
sections 507, 508, 510, 515, 516, and 717 
of the Act. At the same time, the rules 
give the regulatory authority flexibility 
to fill information gaps in response to 
site-specific conditions when the 
national requirements are insufficient. 

One commenter asserted that all 
hydrology information requirements and 
assessments made should cover the life 
of the mine and should include offsite 
areas. 

OSM agrees that the CHIA required 
under sections 507(b)(11) and 510{b)(3) 
ot the Act should cover the life of the 
mine and should include offsite areas. 
Otherwise, hydrologic and geologic 
permitting data are required, under the 
rules, for the permit area and any 
adjacent areas which may be impacted 
by the proposed mining operation. This 
is consistent with the ruling of the U.S. 
District Court for the District of 
Columbia in Jn re: Permanent Surface 
Mining Regulation Litigation, No. 79- 
1144 (D.D.C.), Slip op. at pp. 35-36 
(February 26, 1980) and Slip op. at pp. 
57-58 (May 16, 1980). 

The following provides an outline of 
the timing and areal extent of required 
hydrologic information and assessment 
requirements. 

(1) Baseline hydrologic information is 
collected prior to the mining opration, is 
included in the permit application, and 
describes the existing conditions in the 
proposed permit and adjacent areas 
(§ 780:21(b)). 

(2) The probable hydrologic 
consequence determination is included 
in the permit application and covers all 
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mining authorized under the permit until 
bond release (§ 780.21(f)) and describes 

any impacts of that mining in the permit 
area and adjacent areas. 

(3) Information for the cumulative 
hydrologic impact assessment is 
compiled from existing sources where 
such information is available. In the 
event sufficient data are not available, 
the applicant may provide the necessary 
supplemental material. The information 
and assessment, at a minimum, cover 
the cumulative impact area for the life of 
the proposed operation and all 
anticipated mining (§ 780.21 (c) and (g)). 

(4) The monitoring plans for surface- 
and ground-water resources appear in 
the application. They reflect the PHC 
determination and the CHIA. They 
cover impacts both within the permit 
area as well as outside the permit area 
(3 780.21 (i) and (j)). 

(5) The plan to protect the hydrologic 
balance is described in the application. 
The steps to be taken are based on the 
PHC determination and CHIA. The goal 
of the plan is to minimize disturbance to 
the hydrologic balance in the permit 
area and adjacent area, and to prevent 
material damage outside the permit 
area. The plan remains in effect until 
bond release (§ 780.21(h)). 

One commenter wanted it made clear 
that the PHC determination and the 
CHIA were required for each 
application for a permit or revision. 

A PHC determination and CHIA must 
be made for each new permit 
application. Under the revised final 
regulations concerning applications for 
permit revisions, the regulatory 
authority will determine whether a new 
or updated PHC determination and 
CHIA are necessary. 

Several commenters stated that the 
proposed rules deleted critical data 
requirements and sufficient detail 
necessary for reclamation and operating 
planning. In their opinion, this, coupled 
with weakened monitoring 
requirements, would make permit 
review more difficult and adverse 
hydrologic impacts more likely. 

OSM disagrees with both assertions. 
While the reorganization of the 
hydrology rules has resulted in fewer 
parameters being listed and fewer 
analyses or plans required across the 
board, nevertheless all changes are in 
keeping with provisions of the Act, and 
sound environmental practices. 
Furthermore, the rules authorize the 
regulatory authority to add 
requirements, as necessary, to assure 
that each operation is designed, 
operated, and reclaimed to protect the 
hydrologic balance. Moveover, as 
described below, monitoring is not 
weakened. 


One commenter suggested that design 
criteria developed at a State level might 
be very useful, especially to small 
operators, and that OSM should make 
this point in the preamble to the 
ae rules. 

OSM has included some basis design 
criteria. It has authorized regulatory 
authorities to provide additional design 
criteria where such would be 
appropriate. For further discussion 
about OSM’s position on performance 
standards and design criteria, the reader 
is referred to the “Final Environmental 
Impact Statement OSM-EIS-1: 
Supplement,” Volume 1, pp. IV 5-7. 

One commenter believed that the 
complexity of the information process 
had been increased by separating the 
hydrology and geology information 
requirements from other resource 
information sections. 

To the contrary, the information 
process has been enhanced by pulling 
together all hydrologic and geologic 
information requirements and relating 
them to each other. However, none of 
the information collection requirements 
for the permit application should be 
treated in a vacuum. Operators and 
regulatory authorities should rely on all 
relevant information at their disposal. 

The same commenter thought that the 
concept of creating a body of baseline 
information on which to evaluate 
compliance with performance standards 
had the defect of relying on the 
regulatory authority’s ability to foresee 
problems in order to frame its response 
in the application analysis. 

The baseline hydrologic and geologic 
information will be sufficient to provide 
the regulatory authority with 
information from which to determine 
operator compliance with required 
performance standards. Moreover, the 
rules allow for the regulatory authority 
to require additional information should 
that prove necessary. While it may be 
difficult at the permit review stage to 
predict all possible environmental 
problems that could develop, the 
regulatory authority will be applying its 
best judgment that the operation has 
been designed to prevent material 
damage to the hydrologic balance 
outside the permit area. The ongoing 
monitoring will provide the regulatory 
authority with operational data so that 
adjustments to the hydrologic protection 
plan or other permit conditions may 
occur: 

Generally, commenters believed that 
the proposed standards for sampling 
and analyses would improve the quality 
of permit applications. However, two 
commenters suggested, in keeping with 
the spirit of proposed §780.21(a), that 
OSM inspectors, contractors and others 
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be required to follow the prescribed 
procedures and methodologies as well 
as to make split samples available to 
operators and to file them for 
verification of their quality. 

OSM agrees that hydrologic 
information should be collected and 
analyzed according to standard 
procedures by all parties. All OSM 
inspectors are required to follow 
prescribed agency procedures; and State 
regulatory programs are required to be 
consistent with OSM regulations. In 
most cases this wiil result in the use of 
the methodologies listed in § 780.21(a). 
Although OSM cannot set requirements 
for “other” parties, including permit 
challengers, scientifically sound 
information is imperative to evaluate 
compliance with the regulatory 
standards. However, requiring a 
regulatory authority to retain samples 
for every inspection of every operation 
and to make sample splits available 
would place an unreasonable burden 
upon regulatory authorities. If a person 
has reason to question the validity of an 
analysis or sample, he or she may 
request appropriate administrative and 
judicial review. Additionally, any citizen 
who believes a violation may continue 
to exist may request that further 
inspections be made. 

The U.S. Environmental Protection 
Agency (EPA) has asked OSM to clarify 
that these rules do not supersede EPA’s 
regulations pertaining to non-coal mine 
waste under the Resource Conservation 
and Recovery Act of 1976, as amended 
(RCRA), 42 U.S.C. 6921 et seg. Operators 
are required to comply where 
applicable. As for coal mine waste, 
OSM and EPA have undertaken a joint 
study under Subtitle C of RCRA. Until 
that study is completed, OSM has no 
responsibility for regulating coal mine 
waste under Subtitle C of RCRA. 

In a number of instances, activities 
subject to the hydrology regulations may _ 
involve discharges of dredged or fill 
material into surface waters, including 
wetlands, subject to section 404 of the 
Clean Water Act. A question was raised 
whether, in those instances, OSM would 
itself determine whether the activity 
complied with the requirements of 
section 404 or whether OSM instead 
expected the applicant to furnish 
evidence that the Corps of Engineers 
had made such a determination. 

The Corps of Engineers has issued an 
interim final nationwide permit for 
certain surface mining activities. OSM is 
in the process of reviewing the 
requirements of the Surface Mining 
Regulatory Program, including 
permitting requirements and 
performance standards, to determine if 
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they are sufficient to satisfy the 
requirements of section 404. OSM 
expects to work with EPA and the Corps 
of Engineers to ensure that if the 
nationwide permit for surface mining 
activities is retained, OSM’s regulations 
are consistent with such a permit. 


D. Hydrology Permitting Rules (Sections 
780.21 and 784.14) 


Generally, comments addressed both 
sets of rules for surface and 
underground mining. Unless otherwise 
indicated, the following discussion will 
be deemed applicable to both. The 
references provided will be made to the 
rules for surface mining activities. 

Section 780.21 has ten paragraphs; 

§ 784.14 has nine. Paragraph (a) 
prescribes water quality sampling and 
analysis methodologies. Paragraph (b) 
prescribes the baseline hydrologic 
information to accompany each permit 
application. Paragraph (c) describes the 
baseline cumulative impact area 
information. Paragraph (d) allows the 
use of modeling techniques. Paragraph 
(e) specifies alternative water source 
information for surface mining activities 
only (and is not required in Part 784). 
Paragraph (f) specifies the requirements 
for the PHC determination. Paragraph 
(g) describes the CHIA. Paragraph (h) 
includes the requirements for the 
hydrologic reclamation plan. Paragraph 
(i) specifies the ground water monitoring 
plan. Paragraph (j) specifies the surface 
water monitoring plan. Each of these 
paragraphs is described in detail below. 


Sections 780.21(a) and 784.14(a) 
Sampling and analysis methodology. 


Paragraph (a) incorporates by 
reference the 15th edition of “Standard 
Methods for the Examination of Water 
and Wastewater” and references 40 CFR 
Parts 136 and 434 which rely upon EPA's 
publication “Methods for Chemical 
Analysis of Water and Wastes”. These 
water-quality sampling and analysis 
methodologies are to be used when 
providing the baseline hydrologic 
information for the proposed permit and 
adjacent areas in the application. Either 
of these methodologies must be used for 
all required water-quality analyses. 
These are to be used for required water- 
quality sampling when feasible. 
References to baseline information 
which appeared in the proposed 
paragraph have been deleted. The 
requirements for baseline information 
are set out in paragraph (b). 

One commenter suggested that OSM 
should not reference “the most current 
editions” in the rule but should provide 
the date of publication for each 
reference. 


OSM agrees with the commenter and 
notes that the Office of the Federal 
Register requires the current edition be 
specified. OSM will publish a notice in 
the Federal Register of any change in 
these publications (i.e., a new edition of 
a reference or a new reference). 

One commenter objected to OMS’s 
use of the term “feasible” in connection 
with the collection of water-quality 
sampling, believing the word could be 
interpreted as providing a “loophole” for 
operators from doing water-quality 
sampling. 

OSM disagrees. Paragraph (a) merely 
provides guidance on methods of data 
collection and analysis, and does not 
diminish an applicant's responsibility 
under the other paragraphs of § 780.21 to 
submit information and analysis. 
Sampling methodologies may vary 
based upon the water source being 
sampled and other site-specific 
conditions. The documents referenced 
on sampling procedures were not 
developed to provide strict methods for 
hydrologic data collection. Rather, they 
establish guidance and general 
standards for good practice. As these 
publications become more widely 
accepted and revised to cover all 
circumstances, it may be appropriate to 
make their use mandatory in all cases. 
However, at this point the rules 
appropriately acknowledge that the 
sampling procedures outlined may not 
be feasible in all circumstances where 
sample collection may be necessary. 

One commenter criticized OSM's use 
of the phrase “hydrologic data 
representative of * * *”, pointing to the 
March 13, 1979, preamble to the 
permanent regulatory program which 
stated that modeling had not yet 
reached a state of art to be a universally 
accepted tool. The commenter viewed 
the proposed rule as allowing modeling 
everywhere. 

Although the final paragraph 
describing the baseline information no 
longer includes this language, paragraph 
(d) continues the principle of previous 
§ 779.13(c) to allow use of modeling 
where appropriate. The comment 
appears to be based on two 
misconceptions. First, the language cited 
in the March 1979 preamble was an 
extraction from commenter ideas 
regarding modeling techniques. It was 
not an OSM position. Second, OSM is 
not promoting the use of modeling 
techniques in all cases. The application 
of modeling techniques may be 
acceptable based on site-specific 
conditions, the parameter being 
modeled, and what other data may be 
available. All techniques used by an 
applicant will be reviewed by the 


regulatory authority who has the option 
to require actual data even when 
modeling techniques are used. 

Another commenter felt that OSM 
provided no defined procedure for 
determining what data to include in the 
baseline information collection effort 
and that use of the phrase 
“representative of” in the proposal 
rendered the rule vague and uncertain. 

OSM disagrees with this assertion 
because guidance is provided regarding 
hydrologic information requirements in 
paragraphs (b), (c), (d), and (f). Also, the 
regulatory authority may set additional 
site-specific information requirements. 
Authorizing the use of “representative 
data” allows for the use of cost effective 
methods for describing some hydrologic 
conditions without collecting additional 
data. The limitations on the use of such 
data are discussed under paragraphs (d) 
and (f). However, OSM agrees that the 
proposed rule caused confusion by 
including both a general statement on 
data requirements and specific 
requirements for collection and analysis 
methodologies in the same paragraph. 
For this reason the first sentence of 
proposed paragraph (a) is not included 
in the final rule. This sentence was 
unnecessary since data requirements 
are set out in subsequent paragraphs. 


Sections 780.21(b) and 

784.14(b) Baseline ground-water 
information and baseline surface-water 
information. 


Many commenters addressed both 
surface- and ground-water baseline 
information requirements jointly. OSM 
agrees that there is some redundancy 
between the requirements for surface- 
and ground-water baseline hydrologic 
information requirements. 

To simplify the rule and reduce 
unnecessary wording, the final rule 
combines proposed paragraphs (b) and 
(c) in one paragraph (b) dealing with 
baseline data. No substantive change is 
intended by this reorganization. 
However, the initial sentence does 
specify that the regulatory authority 
may call for additional information 
beyond that specified as minimum, 
because site-specific conditions may 
necessitate such additional data. This 
preamble combines the comment 
responses on the two proposed 
information collection requirements. 

Final paragraph (b) describes the 
baseline information requirements for 
ground- and surface-water resources in 
paragraphs (b)(1) and (b)(2), 
respectively. Paragraphs (b)(1) and 
(b}(2) call for certain fundamental 
information of all applicants. Under 
paragraph (b)(1), an applicant shall 
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provide information for the proposed 
permit and adjacent areas about the 
location and ownership of existing 
wells, springs and other ground-water 
resources; water usage; as well as 
specific descriptive parameters relating 
to ground-water quantity and quality, 
including total dissolved solids (TDS) or 
specific conductance corrected to 25° C, 
pH, total iron, and total manganese. 
These requirements differ from the 
proposal in that ground-water quantity 
information must include “approximate 
rates of discharge or usage and depth to 
the water in each water bearing 
stratum” rather than “discharge rate and 
depth to water in each significant water- 
bearing strata * * *.” The first change 
was made because calculating water 
usage will generally provide an 
adequate gauge for determining the 
status of the resource without the more 
costly and environmentally disruptive 
process of always calculating the 
discharge rates. The second change, i.e., 
deletion of the word “significant,” was 
made in response to comments and to 
ensure the collection of all necessary 
information. 

Under paragraph (b)(2) an applicant 
must provide fundamental information 
about surface-water location, usage, 
quality and quantity. The requirement 
differs from the proposal in that an 
applicant is asked to provide 
information about ownership of surface- 
water bodies, and the location of any 
discharges into them. Identification of 
ownership will make paragraph (b)(2) 
consistent with (b)(1) and meet 
information requirements of section 
507(b) of the Act. Identifying the 
location of discharges is necessary to 
fulfill effluent limitation requirements. 
Surface water quality baseline 
information must describe total 
suspended solids (TSS) in addition to 
the parameters enumerated for ground 
water. Baseline acidity and alkalinity 
information must be provided if there is 
a potential for acid drainage from the 
proposed mining information. Water 
quantity description must include, at a 
minimum, baseline information on 
seasonal flow rates. 

Paragraph (b)(3) calls for certain 
supplemental information if an operator 
finds in the probable hydrologic 
consequences (PHC) determination that 
adverse impacts on or off the permit 
area may occur to surface-water 
resources or to strata that serve as 
aquifers which significantly ensure the 
hydrologic balance, or that acid-forming 
or toxic-forming materials are present 
that could result in contamination of 
ground- or surface-water supplies. 


The requirements for supplemental 
information have been revised in 
response to comments, to specify that 
any supplemental information which is 
necessary to complete the PHC 
determination and evaluate adverse 
impacts on the hydrologic balance and 
potential contamination of water 
supplies must be included in the permit 
application. The requirement extends to 
both surface-water and ground-water 
resources, because both make up the 
hydrologic balance and because they 
often interconnect. 

One commenter thought that the 
preamble to the final rule should point 
out the relationship between the 
hydrology and geology information 
requirements and that the permit 
application should contain appropriate 
cross-references and maps. 

A thorough understanding of the 
geologic setting is necessary to 
understand the hydrologic systems 
encountered. Although OSM has 
separated these information 
requirements for clarity in the permitting 
process, the two are interrelated and 
have been emphasized throughout the 
permitting rules. Hydrologic/geologic 
cross-sections and maps remain part of 
the application as required by existing 
§§ 779.24, 780.14, 784.23, and other rules 
in 30 CFR Chapter VIL. No further cross- 
references are necessary. 

One commenter approved of OSM’s 
emphasis in the proposed rules on 
significant water resources but 
suggested that it might be more 
expedient for the operator to collect 
more data and perform more analyses 
than the stated minimum to supplement 
the regulatory authority's cumulative 
hydrologic impacts assessment. 

As was described above, OSM has 
modified the test for supplemental 
baseline information to extend to all 
adverse impacts on the hydrologic 
balance and not just significant water 
resources. The more general statement 
is deemed appropriate since the PHC 
determination is an analysis of impacts 
generally. It should be noted, however, 
that this section merely relates to 
hydrologic impact analysis and does not 
set standards for environmental 
protection of nonsignificant water 
resources. With respect to the question 
of an operator providing additional 
information for purposes of the CHIA 
process, both paragraphs (c) and (g) 
authorize this. It is important to point 
out the differences between baseline 
imformation collection and cumulative 
impact area information collection. The 
first will give the regulatory authority 
specific data about the proposed permit 
and adjacent areas so that impacts of 


the operations proposed to be 
authorized by the permit can be 
determined. The second will enable the 
regulatory authority to evaluate the 
interaction of the proposed operation 
with all anticipated mining on the 
hydrology of the area and to predict 
cumulative hydrologic impacts. 

One commenter questioned the 
relationship of baseline information to 
the PHC determination and the 
completeness of a permit application. 

Baseline information on surface- and 
ground-water resources is intended to 
provide a description of existing 
hydrologic conditions at a particular 
proposed mine site and in the adjacent 
area. This information in conjunction 
with the operator's specific mining and 
reclamation plans will be used to 
develop the PHC determination by the 
applicant. Both the baseline information 
and the PHC determination must be 
included in the permit application. 
Although the rules set minimum 
requirements for baseline hydrologic 
information, the regulatory authority's 
familiarity with the hydrologic and 
geologic conditions of a particular area 
and the proposed design and operation 
submitted in the mining and reclamation 
plans will dictate the type and amount 
of information necessary for a 
“complete and accurate permit 
application” as that term has been 
defined at 30 CFR 701.5. The 
completeness of a permit application is 
determined by the regulatory authority 
prior to approval. 

Two commenters saw the proposed 
rules as cutting back too far-on initial 
baseline analyses. One thought 
proposed paragraphs (b)(1) and (c)(1) 
omitted information requirements which 
would be essential for completing the 
PHC determination and CHIA. By way 
of example the commenter claimed that 
surface-water information must be 
collected showing water quality as 
related to seasonal, peak, and low-flow 
conditions in order to relate quality to 
quantity. The other commenter believed 
that the regulatory authority would not 
be able to determine if performance 
standards were being met. 

OSM disagrees with these 
conclusions. Final paragraph (b) is more 
complete and flexible than previous 
baseline information requirements. All 
essential information requirements from 
the previous rules have been 
incorporated in the final rules. 
Moreover, the regulatory authority has 
the prerogative to expand information 
requirements when necessary. Along 
with basic information and analysis, the 
final rules also require supplemental 
information when necessary in the PHC 





determination process. This approach 
assures protection of the hydrologic 

without placing unnecessary 
burdens on all operators. Adjustments in 
proposed monitoring and hydrologic 
protection plans may be included if 
necessary to eliminate any potential 
material damage outside the permit area 
based on the regulatory authority's 
CHIA. Preparation of the CHIA in many 
cases may involve data beyond that 
obtained for the PHC determination. 
However, since preparation of the 
analysis is the responsibility of the 
regulatory authority from available 
information, such cumulative impact 
area data have not been included as a 
mandatory permit application 
requirement. 

One commenter interpreted proposed 
paragraph (b)(2) as creating a 
mechanism whereby an operator could 
avoid gathering hydrologic data 
necessary to.determine whether a 
resource was significant or currently 
used. 

The baseline information called for 
under paragraph (b)(1) will be collected 
for each water-bearing stratum. Data 
obtained under paragraph (b)(3) do not 
supplant the data collection 
requirements of paragraph (b)(1). The 
information collected under paragraphs 
(b)(1) and (b)(2) will aid the regulatory 
authority when it evaluates the likely 
adverse effects of the proposed 
operation and when it examines the 
proposed hydrologic protection plan for 
adequacy. 

One commenter wanted the minimum 
information requirements eliminated 
because in some cases the commenter 
thought they would be unnecessary and 
burdensome. 

Although the regulatory authority 
must have the prerogative to specify 
information requirements for each 
proposed permit area. there is a 
minimum of information which will be 
necessary for descriptive and 
monitoring purposes as well as for 
serving as a basis for the PHC 
determination. The minimum 
requirements specified are essential for 
most operations and they likely will be 
expanded by the regulatory authority to 
account for local hydrologic conditions. 

Several commenters supported use of 
the proposed phrase “currently used or 
significant” to modify ground-water 
information requirements. Some viewed 
it as a screening process in the 
development of sound data bases. Other 
commenters objected to the application 
of this test prior to requiring an operator 
to secure supplemental data. They noted 
that the term “significant” was not 
defined, that there was no indication 
that enough data could be collected to 


determine significance and that the Act 
required protection of the hydrologic 
balance without regard to the 
significance or use of the water. 

OSM has taken all of these comments 
into account and modified the final rule 
to eliminate vagueness and yet retain 
the limited distinction it believes should 
be made. As revised, baseline 
information is mandated for all water- 
bearing strata. The only kind of ground- 
water resource that may not require the 
securing of supplemental information is 
one that does not affect the overall 
hydrologic balance, for example, a 
hydrologically isolated water zone. 

One commenter feared that failure to 
obtain relevant data to establish the 
need for monitoring would be 
compounded because proposed 
paragraph (g) allowed the operator in 
making the PHC determination “to use 
only data statistically representative of 
the site or data collected near (but not 
on) the site.” 

OSM believes that the relationship 
between the requirements of final 
paragraphs (b), (f) and (i) is reasonable. 
Under final § 780.21(f}, the PHC 
determination must be based on the 
baseline information collected under 
paragraph (b). Adequate onsite data will 
be available for the operator to make 
the PHC determination. Under 
§ 780.21(i), waivers from the general 
requirement to monitor will be 
sufficiently restricted. 

Two commenters thought proposed 
paragraph (b)(2), related to 
supplemental information requirements, 
was a problem since the requirement 
was based on a finding in the PHC 
determination of likely adverse impacts. 
However, the commenters were 
concerned that this finding could not be 
made without the information required 
in paragraph (b)(2). Thus, the 
commenters viewed OSM as putting 
“the cart before the horse” by requiring 
the operator to make the PHC 
determination before deciding whether 
or not to collect certain data. 

This comment reflects an incomplete 
understanding of the content and 
purpose of the hydrology permitting 
rules. The necessary baseline 
information for all operations is outlined 
in the final rules and is intended to 
serve as a reference point of existing 
conditions. It is entirely appropriate to 
provide for a relationship between the 
baseline data requirements and the 
required analytical evaluation, in this 
case the PHC determination. Otherwise, 
the operator would either be required to 
collect an insufficient or an excessive 
amount of data to make the necessary 
determinations. Since no area of the 
country is totally without some 
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hydrologic and geologic information 
being available, qualified professionals 
should be able to determine baseline 
data needs to complete the PHC 
determination early in the permit 
application preparation process. Further, 
variations in hydrologic and geologic 
conditions from site to site and in 
different regions render it virtually 
impossible to write a rule of nationwide 
applicability that covers all possible 
baseline conditions and types of mining. 
If an applicant is uncertain as to the 
conditions in a particular locale and the 
extent of information required, he or she 
may consult with the regulatory 
authority to receive additional guidance. 

The regulatory authority has the 
option to expand these basic 
requirements if necessary to protect the 
hydrologic balance or otherwise to 
understand the potential impacts of the 
operation. Moreover, the preparation of 
the PHC determination should reflect 
the input of any other relevant 
information requirements provided for 
in the rules. 

The information requirements listed in 
final paragraphs (b)(1), (b)(2), and (e), in 
combination with the geologic 
information required by § 780.22, are 
sufficient to prepare the initial PHC 
determination. Moreover, throughout the 
application stage the regulatory 
authority may require additional 
information necessary to assure that the 
proposed operation will protect the 
hydrologic balance. All hydrologic 
information and evaluations by the 
operator in the PHC determination are 
subject to review and approval by the 
regulatory authority (30 CFR 
773.15(c)(1)). If deemed warranted, 
additional information requirements or 
conditions to the mining and 
reclamation plans may be established. 

Commenters thought that since iron 
and manganese did not usually 
represent a health hazard and, that 
since these elements in a dissolved state 
might be carried away from the mine 
site, analysis should focus on dissolved 
rather than total concentrations. 

Total concentrations serve as an 
appropriate nationwide requirement 
because they can indicate potential 
problems with both dissolved and 
suspended constituents. As a practical 
consideration, both manganese and iron 
tend to precipitate out of solution upon 
storage so that dissolved concentrations 
are more difficult to determine than total 
levels. 

In a related vein, another commenter 
stated that the combination of total plus 
dissolved iron provided information 
previously determined, by OSM to be 
necessary (43 FR 41695, 41839, 
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September 18, 1978). The commenter 
viewed the reasoning in the preamble to 
the proposed rule for requiring only total 
concentrations as insufficient in 
comparison to the earlier analysis. 

The individual and relative merits of 
the various iron analyses are not 
specifically discussed in the earlier 
preamble. While analysis for both total 
and dissolved iron may be appropriate 
in some situations, the objective of the 
requirements of paragraphs (b)(1) and 
(b)(2) is to alert the regulatory authority 
and the operator to problems that may 
be encountered at the site. Since the 
total analyses include both suspended 
and dissolved constituents, adequate 
information will be provided for this 
purpose. If additional analysis is 
necessary to complete the PHC, it will 
be furnished under paragraph (b)(3). No 
adverse consequences are expected as a 
result of this change, especially since 
the regulatory authority can obtain 
additional analytical information if total 
levels appear high. ; 

One commenter offered two 
suggestions. First, the term “ground 
water” should not include mere 
infiltration or percolation of rainfall but 
only permanent bodies of underground 
water. Second, ground water should be 
evaluated for quality in comparison to 
the quality of its source. 

No changes have been made based on 
these comments. First, the definition of 
ground water found in the existing rules 
at § 701.5 is environmentally sound and 
workable in the context of surface 
mining activities. This definition 
includes all saturated rock or soil 
materials but does not include 
percolating water in the zone of 
aeration. Second, quality comparisons 
between a gound-water resource and its 
origins may be appropriate in some 
circumstances but in most cases would 
likely be irrelevant to the goal of 
predicting impacts on the hydrologic 
balance from a proposed mining 
operation. If adverse impacts are 
possible, monitoring of changes from 
baseline conditions will usually be a 
better measure of the impacts from 
mining than comparisons of baseline 
conditions with water origins. 

Two commenters were concerned that 
the requirement for “discharge rates” as 
part of the ground-water baseline 
information might result in unproductive 
expense and significant environmental 
disturbance. 

OSM agrees and has reworded the 
final rule to require “approximate rates 
of discharge or usage.” This 
modification will give the regulatory 
authority an idea of the quantity of 
water in each water-bearing stratum 
and the importance of this quantity to 


various users without adversely 
affecting the environment or placing an 
undue burden on the applicant where 
there is an existing water usage. 

One commenter suggested that the 
minimum requirements for ground-water 
information be expanded to include 
temperature and direction of ground- 
water movement. The commenter gave 
no reason for the suggested change. 

OSM disagrees with the commenter’s 
suggestions. Its intent in listing requited 
parameters is to provide a basic 
understanding of hydrologic conditions 
and to alert the operator and regulatory 
authority to potential problems and 
impacts on the hydrologic balance that 
may occur due to mining. Temperature 
changes do not generally result from 
coal mining and, therefore, no general 
requirement relating to temperature has 
been included in the final rule. On the 
other hand, analysis for specific 
conductance levels does require 
consideration of temperature. Therefore, 
in accordance with the references cited 
in paragraph (a), paragraphs (b)(1) and 
(b)(2) have been revised to clarify that 
specific conductance levels are to be 
corrected to 25° C. This will necessitate 
a temperature reading of the sample to 
determine any necessary correction. If 
additional temperature data are 
appropriate in a particular situation, 
these may be required by the regulatory 
authority. Further, while flow direction 
is possible to estimate through water- 
level fluctuations and knowledge of 
geologic formations, it is a most difficult 
parameter to measure accurately. Also, 
determining flow patterns in complex 
geologic settings would be costly and 
would likely produce inexact data of 
questionable value to the operator or 
regulatory authority. Since flow 
direction can generally be determined 
from information otherwise required, no 
change has been made to the final rule 
based on this comment. 

Two commenters suggested modifying 
the requirements for seasonal ground- 
water quantity and quality information 
with the phrase “when obtainable.” 
They thought that this information might 
be difficult to determine and verify 
because of well construction and filters. 

OSM understands that certain wells 
may pose problems for sampling. 
However, seasonal variation is essential 
to an understanding of the dynamic 
nature of the hydrologic regime. And 
seasonal variation data are required by 
sections 507(b) and 508(a) of the Act. 

One commenter believed that 
drawdown effects resulting from mining 
and ground-water development 
associated with mining should not be 
considered adverse impacts unless 
protected by State law. 


Water-rights issues, especially in the 
Western States, may complcate surface 
mining activities. In some instances, 
State requirements pertaining to such 
issues have been incorporated into State 
regulatory programs. Nevertheless, the 
Act prescribes protection of the 
hydrologic balance. Since water-level 
drawdown may affect both onsite and 
offsite areas, the impacts of ground- 
water development or dewatering will 
have to be considered in the PHC 
determination and may result in 
supplemental information requirements 
as noted in paragraph (b)(3). These steps 
are necessary so that the design and 
conduct of mining activities will protect 
the hydrologic balance. 

Two commenters suggested 
substituting the word “or” for the word 
“and” with respect to additional 
information requirements specified by 
the regulatory authority in proposed 
paragraph (b)(2). The commenters noted 
that all of the listed information may not 
be necessary in every case. 

OSM agrees with this comment and 
has rephrased paragraph (b)(3). 

Two commenters suggested that OSM 
emphasize the use of extrapolation and 
interpolation techniques especially with 
respect to seasonal variation and clarify 
that permit approvals were not 
precluded in areas where actual low- 
flow and seasonal-variation information 
was unavailable. 

Flow and seasonal variation 
information is required for all permit 
applications as prescribed in the Act. If 
this information is unavailable, the 
applicant must obtain it. OSM agrees 
that the use of modeling and other 
techniques are useful to the applicant 
for predictive and descriptive purposes. 
Their use is authorized in paragraphs (d) 
and (f), but use of modeling is at the 
discretion of the regulatory authority. 

One commenter suggested that the 
reference to impoundments in proposed 
paragraph (c)(1) be qualified by the 
phrase “important or significant.” 

The intent of the Act is to protect and 
understand the nature of all surface- 
water resources. The final rule calls for 
basic information regarding these 
resources. This does not impose undue 
hardships on the applicant and has been 
retained in the final rule. 


Sections 780.21(c) and 784.14{c) 
Cumulative impact area information. 


Paragraph (c) describes the kind of 
hydrologic and geologic information that 
the regulatory authority must consider 
when preparing the cumulative 
hydrologic impacts assessment (CHIA) 
required by paragraph (g). The provision 
has been modified to reflect changes 
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made to the final definition for 
“cumulative impact area.” References to 
geologic information have been included 
in response to commenter requests for 
integration of the two kinds of data 
requirements. As with the proposed rule, 
the regulatory authority may obtain the 
information from appropriate State or 
Federal agencies. In order to help 
expedite the permitting process, the 
operator may gather and submit the 
necessary information as part of the 
permit application. As required by 
section 507(b)(11) of the Act, a permit 
cannot be approved until the necessary 
information is available to the 
regulatory authority. 

Several commenters thought the 
proposed provision allowing an 
applicant to gather and submit data on 
the cumulative assessment could be 
construed as being mandatory. Also, 
they thought the assessment was not 
cost-effective and of questionable value. 

Paragraphs (c) and (g) make it clear 
that preparation of the CHIA is the 
responsibility of the regulatory 
authority. Under paragraph (c)(1), 
however, the operator is required to 
identify and provide to the regulatory 
authority data available from 
appropriate Federal or State agencies on 
the cumulative impact area. Submission 
of these data is mandatory and will be 
used by the regulatory authority in 
preparing the CHIA. Paragraph (c)(2) 
gives operators the option to collect and 
submit the cumulative impact area 
information with the permit application 
where the information is not available 
from such agencies. Generally, it is to 
the applicant's advantage, particularly 
with respect to timing, to assist the 
regulatory authority by providing the 
necessary hydrologic and geologic 
information when possible. Preparation 
of a CHIA prior to approval of a permit 
is mandated by the Act. 

One commenter suggested rephrasing 
proposed paragraph (d) pertaining to 
cumulative impact area information to 
specify that the applicant would be 
responsible only for information 
regarding the potential consequences of 
his operation and that the CHIA would 
be limited to existing mines and 
potential aggravation of existing or 
predicted impacts resulting from those 
mines. 

OSM disagrees. Sections 507(b) and 
510(b) of the Act require a cumulative - 
impact assessment (CHIA) for “all 
anticipated mining.” As discussed 
above, the “anticipated mining” is 
defined to include more than just 
existing mines. Therefore, the CHIA 
cannot be limited to only existing mines. 
_ (See discussions for definition of 

“cumulative impact area” and 


paragraph (f). The final rule reflects this 
conclusion, but allows the operator to 
assist the regulatory authority in 
securing needed cumulative impact area 
information. 


Sections 780.21(d) and 784.14(d) 
Modeling. 


Paragraph (d) allows an operator to 
use modeling techniques, interpolation, 
or statistical techniques when 
developing material for the permit 
application. However, the provision 
does not eliminate the possibility that 
actual surface- and ground-water 
information also may be required. Minor 
editorial changes have been made in the 
final rule from proposed paragraph (e). 

One commenter thought that proposed 
paragraph (e) took no notice of the 
complexities associated with the 
modeling of hydrologic systems. The 
commenter viewed this coupled with the 
allowance for “representative data” in 
proposed § 780.21(a) as adversely 
affecting the level of environmental 
protection. 

OSM disagrees with this conclusion. 
The language of final paragraph (d) is 
basically the same as previous 
§ 779.13(c). OSM disagrees with the 
commenter’s assessment that the new 
rule ignores the complexities of 
modeling or that OSM’s allowance of 
modeling will have an adverse 
environmental effect. OSM recognizes 
the complexities associated with 
modeling and statistical analysis. 
However, the application of modeling 
may be acceptable based on site- 
specific conditions, the parameter being 
modeled, and what other data may be 
available. Techniques used by the 
applicant will be reviewed by the 
regulatory authority, who may require 


_collection of actual data even when 


models are used. Under paragraph (f) 
statistically representative data may 
form the basis of the PHC determination 
only when used in conjunction with 
baseline hydrologic, geologic and other 
information collected for the permit 
application. 


Section 780.21(e) Alternative water- 
source information. 


Paragraph (e) of the final rule applies 
only to surface mining activities and 
aids in fulfilling the requirements of 
sections 508{a)(13)(C) and 717(b) of the 
Act. It requires the operator to provide 
information on water availability and 
alternative water sources if the PHC 
determination under paragraph (f) 
indicates that the proposed operation 
may proximately result in 
contamination, diminution, or 
interruption of water used for domestic, 
agricultural, industrial, or other 


legitimate use within the proposed 
permit or adjacent areas. Except for 
minor editorial changes, the paragraph 
for surface mining is adopted essentially 
as proposed. 

The final rule requires alternative 
water-source information only for 
surface mining activities, since 
application of section 717(b) of the Act 
to underground mining was ruled 
improper in Jn re; Permanent Surface 
Mining Regulation Litigation, No. 79- 
1144 (May 16, 1989). The related 
performance standard at § 817.54 of the 
March 1979 rules was suspended by 
OSM on August 4, 1980 (45 FR 51547). 

Section 508(a)(13)(C) of the Act is one 
permitting standard which implements 
section 717(b) of the Act. Because 
section 717(b) applies only to surface 
mining activities, information on 
alternative water sources for 
underground mining activities, which 
would otherwise be required under 
section 508(a)(13(C) of the Act, is not 
needed and has not been provided for. 
This difference between Parts 780 and 
784 is authorized by section 516(d) of the 
Act. 

One commenter wanted proposed 
paragraph (e) to require information on 
the legal and physical availability of 
alternative water sources and assurance 
that water uses during mining would be 
recognized and protected. 

The language of the paragraph is 
broad enough to cover adequately all 
legal and physical concerns which the 
regulatory authorities may have. 
Protection of water uses during mining 
operations is addressed by this and 
other provisions in the permitting and 
performance standard sections for 
surface coal mining operations. 


Sections 780.21(f) and 784.14(e) 
Probable hydrologic consequences 
determination. 


Final paragraph (f) requires the 
operator to make a determination ef the 
probable hydrologic consequences 
(PHC) of the proposed operation upon 
the quantity and quality of ground water 
and surface water under seasonal flow 
in the proposed permit and adjacent 
areas. This determination is a predictive 
estimate of potential impacts on the 
hydrologic balance. It serves as one 
source of basic information for the 
regulatory authority when preparing the 
CHIA. It will be used by the regulatory 
authority to evaluate whether the 
operation has been designed to 
minimize disturbances to the hydrologic 
balance both within and outside the 
permit area and to prevent material 
damage to the hydrologic balance 
outside the permit area. The paragraph 
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specifies minimum analytical findings 
and estimates and allows the regulatory 
authority to expand the findings to be 
made. The findings which go into the 
PHC determination have a direct 
bearing on remedial measures, 
monitoring requirements, and 
supplemental baseline information 
requirements that will be set for an 
applicant. 

A number of changes were made from 
the proposed rule. The areal coverage of 
this provision is specified in the first 
sentence, that is, the proposed permit 
and adjacent areas. Other references to 
spatial extent have been deleted as 
redundant. As mentioned earlier, the 
proposed phrase “potentially impacted 
offsite areas” has been replaced with 
the term “adjacent area.” Under 
§ 780.21(f)(2) the PHC determination 
must rely upon the baseline hydrologic, 
geologic, and other information 
collected for the application. 
Statistically representative data may be 
used to supplement other baseline data 
collected for the permit application. 

Specific findings to be included in the 
PHC determination and ailuded to in 
other paragraphs of § 780.21 have been 
summarized in §§ 780.21(f)}(3) and 
784.14(f}(3). The first two findings are 
required for both surface and 
underground mining. These are: (1) 
Whether adverse impacts may occur to 
the hydrologic balance, and (2) whether 
acid-forming or toxic-forming materials 
are present that could result in the 
contamination of surface- or ground- 
water supplies. The third finding 
requires a determination of whether the 
proposed operation may proximately - 
result in contamination, diminution, or 
interruption of certain water uses. This 
finding is included only in § 780.21, for 
surface mining activities since, as 
discussed earlier, the requirements of 
section 717 of the Act for replacement of 
such water uses is applicable only to 
surface mines and not to underground 
mines. The fourth finding under 
§ 780.21(f)(3) requires determination of 
impacts on sediment yield, total 
suspended and dissolved solids, 
flooding or streamflow alteration, 
ground-water and surface-water 
availability and other characteristics 
required by the regulatory authority. The 
finding related to ground-water and 
surface-water availability should 
pertain to impacts on future uses, where 
known, as well as to impacts on existing 
uses. 

As noted above, paragraph (f)(3) 
includes a requirement that the PHC 
include a determination of the probable 
impacts of the mining operation on total 
dissolved solids. Salinity (total 


dissolved solids) predictions can be 
extremely useful as an indicator of 
potential problems for which remedial 
measures can be prescribed. Also, along 
with total suspended solids, it is one of 


_the parameters specifically required by 


section 507(b){11) of the Act. In order to 
clarify the actual analysis desired, OSM 
has modified the final rule to add a 
requirement for suspended solids and to 
replace the requirement for salinity with 
one of total suspended and dissolved 
solids. Other changes made between the 
proposed and final language are of an 
editorial nature. 

To ensure that the probable 
hydrologic impacts of any changes to 
the original plan for mining are 
evaluated throughout the life of the 
mining and reclamation operation, 
paragraph (f)(4) clarifies that the 
regulatory authority must review 
applications for permit revisions to 
determine whether a new or updated 
PHC determination is necessary. This is 
consistent with the revised application 
review procedures of § 774.13. 

One commenter suggested that 
because the determination of probable 
hydrologic consequences (PHC) by the 
operator is limited to a 5-year period 
and because the CHIA is made for the 
life of the mine, a major data gap was 
created which made it difficult to assess 
individual impacts for the life of the 
mine. Another commenter thought that 
limiting the PHC determination to the 5- 
year term of the permit was contrary to 
congressional intent. 

The commenter’s interpretation of 
OSM’s intent regarding the time frame 
of the PHC determination is incorrect. 
Section 507(b)(11) of the Act calls for a 
determination of probable hydrologic 
consequences both “on and off the mine 
site.” OSM interprets this phrase as 
including the permit and adjacent areas. 
This is consistent with the previous 
rules (30 CFR 780.21(c)). The activities 
whose impacts are examined in the PHC 
determination include the mining and 
reclamation activities proposed under 
the permit. However, the impacts 
resulting from such activities may 
extend beyond the time required to 
complete actual mining and reclamation. 
The predictive analysis in the PHC 
determination must cover the full extent 
of such impacts. The time frame for 
other areas and activities for the 
cumulative impacts of all anticipated 
mining will be covered by the CHIA. 

Under the final rules, the regulatory 
authority is required to obtain the 
necessary information so that, through 
its CHIA process, it can determine 
whether the proposed operation has 
been designed to prevent material 


damage to the hydrologic balance 
outside the permit area. The CHIA must 
include consideration of all “anticipated 
mining”; as discussed above, the 
definition of anticipated mining includes 
the entire projected life of the proposed 
operation through bond release. 

Possible gaps in data between those 
which may be required for the PHC and 
those which may be required for the 
CHIA, under section 507(b)(11) of the 
Act, cannot be required from the 
applicant until they are made available 
from an appropriate Federal or State 
agency. Nevertheless, the permit may 
not be approved until such information 
is available and incorporated in the 
application. If necessary information on 
likely impacts within the cumulative 
impact area is not available to the 
regulatory authority from State or 
Federal sources, then the applicant may 
gather and submit the data. 

One commenter wanted it made clear 
that both the PHC determination and the 
CHIA were means to decide whether an 
operation was designed to prevent 
material damage to the hydrologic 
balance as required by section 
507(b}(11) of the Act. 

The PHC determination and CHIA are 
pre-mining analyses which allow the 
operator and regulatory authority to 
design an operation to minimize 
hydrologic impacts in the permit and 
adjacent areas and to prevent material 
damage to the hydrologic balance 
outside the permit areas. Their 
relationship to each other is covered in 
§ 780.21 (f}, (g), and (h) of the final rules. 
Section 507 (b)(11) of the Act describes 
the relationship between the PHC 
determination and CHIA and requires 
this analysis to take place prior to 
application approval. 

One commenter thought that proposed 
paragraph (g) did not require sufficient 
information to ensure that all 
performance standards would be met. 

OSM disagrees. Final paragraph (f) is 
written broadly to cover all probable 
hydrologic impacts. This would cover 
the relevant performance standards of 
sections 515 and 516 of the Act. Also, 
additional information may be required 
by the regulatory authority. 

One commenter considered the term 
“statistically representative” ambiguous 
in a regulatory sense because data from 
any coal field could be considered 
statistically representative and because 
such data could not be used responsibly 
as a substitute for actual analyses. This 
reviewer also commented that natural 
systems data were often statistically 
independent and that the proposed rule 
did not consider this fact or the needed 
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precision when using these terms in a 
regulatory context. 

In conjuction with the collection of 
actual baseline data, an applicant may 
use representative data from sites in 
close proximity to the proposed 
operation which have similar hydrologic 
and geologic conditions. While natural 
systems can vary from place to place, 
when sound statistical procedures are 
employed in conjunction with data from 
hydrologically and geologically similar 
sites and the baseline data for the 
proposed site, this variability can be 
recognized and accounted for so that 
accurate projections can be made and 
verified. Furthermore, the accuracy and 
usefulness of the PHC determination 
will be assured because the regulatory 
authority must review the use of the 
statistical and modeling methods and 
may require collection of actual 
information in addition. 

Two commenters wanted OSM to 
provide a clearly stated methodology for 
conducting PHC determinations. 

In the preamble to the proposed rule, 
OSM expressed general guidance 
regarding PHC analysis. Because OSM 
believes that analyses must be based on 
local hydrologic conditions, inclusion of 
PHC methodologies in a regulation of 
nationwide application would be 
inappropriate. The combination of the 
permit information requirements, 
knowledge of local conditions and 
typical surface mining impacts, and 
guidance from the regulatory authority 
can be used to prepare the PHC 
determination and to develop an 
environmentally sound mining and 
reclamation plan. 

One commenter suggested that the 
PHC determination should be a 
“description” rather than an estimate of 
potential impacts. 

OSM agrees that descriptions as well 
as numerical estimates can be used in 
the PHC determination depending upon 
the factor being considered and local 
conditions. Section 507(b)(11) of the Act 
gives guidance regarding the scope of 
the PHC determination. It is to be used 
as a tool for structuring a sound plan for 
mining and reclamation and must 
include a determination of probable 
impacts. The final rule has been revised 
to require such a determination. Some 
discretion is necessarily left to the 
regulatory authority regarding its precise 
content. However, OSM expects that the 
PHC determination will include 
numerical estimates of most impacts. 

One commenter proposed the use of 
data from “more distant locations” if the 
data reflected regional trends or was 
otherwise useful in the PHC 
determination. 


Data collected at a distance from a 
proposed operation may well be useful 
as an indicator of regional trends and 
could be used as part of the information 
used in the PHC determination or the 
CHIA conducted by the regulatory 
authority. However, the further one 
moves from the proposed permit site, the 
more difficult it is to correlate the data 
obtained to the proposed site or to 
estimate impacts from the proposed 
operation. In most cases, the utility of 
data used in the PHC determination will 
be inversely proportional to the distance 
from the proposed permit area. OSM 
believes that allowing the use of data 
“statistically representative of the site” 
is sufficiently flexible and workable. 

One commenter concluded, after 
reading the preamble to the proposed 
rules, that OSM did not view the PHC 
determination as contributing to 
environmental protection. Instead it was 
treated as an exercise between the 
operator and the agency. However, the 
commenter believed that the PHC 
determination was intended for the 
benefit of the public’s review. 

OSM did not intend to give such an 
impression in the preamble to the 
proposed rules. The preamble to the 
proposal stressed the importance of 
baseline data and its relationship to an 
accurate and useful PHC determination. 
The specific requirements of final 
paragraph (f) and its direct links with 
othre permitting and performance 
standard requirements clearly illustrate 
OSM's belief in the importance of the 
PHC determination. The main function 
of the PHC determination is to describe 
potential hydrologic impacts which can 
then be dealt with in the various plans 
prepared for the mining and reclamation 
operation and to serve as a basis for the 
broader cumuiative hydrologic impacts 
assessment. OSM agrees with the 
commenter that it can serve as a useful 
document for public information and 
participation as well and must be 
included in the permit application which 
is available for public review. 


Sections 780.21(g) and 784.14(f) 
Cumulative hydrologic impact 
assessment. 

Final paragraph (g) requires the 
regulatory authority to prepare an 
assessment of the probable cumulative 
hydrologic impacts of the proposed 
operation and all anticipated mining 
upon the surface- and ground-water 
systems within the cumulative impact 
area. The assessment must be sufficient 
to determine, for purposes of permit 
approval, whether the proposed 
operation has been designed to prevent 
material damage to the hydrologic 
balance outside the permit area. 


Changes were made in the regulatory 
language of proposed Paragraph (h) to 
make the final rule consistent with, and 
to emphasize its relationship to, the 
definition for “cumulative impact area” 
(§ 701.5) and to the requirements of 
paragraph (c) for “baseline cumulative 
impact area information.” 

As with the requirements for the 
probable hydrologic consequences 
determination, a provision has been 
included in paragraph (g) to assure that 
the CHIA will be updated, if necessary, 
whenever there are changes to the 
approved permit. Thus, an application 
for permit revision must be reviewed by 
the regulatory authority to determine 
whether a new or updated CHIA is 
required. This is consistent with the 
revised application review procedures 
of § 774.13. 

OSM is aware of the complexities 
associated with the evaluation of 
existing and anticipated mining 
operations and the preparation of 
cumulative hydrologic impact 
assessments (CHIA). OSM’s experience 
with cumulative assessments on Federal 
lands over the years has shown that 
sound hydrologic assessments can be 
made for potential mining impacts on 
both surface- and ground-water 
resources. Further, methodologies for 
making cumulative hydrologic impact 
assessments are steadily developing and 
improving as data bases expand. While 
OSM believes that the CHIA can be 
accomplished in an environmentally and 
scientifically sound fashion, the CHIA 
process cannot reasonably be extended 
to include remote and speculative 
impacts. Rather it should be based upon 
those impacts that have a reasonable 
likelihood of occurring and which are 
sufficiently defined to enable the 
regulatory authority to reach a decision 
for permit approval. 

OSM agrees with some commenters 
that the Act-envisions a portion of the 
process to be sequential rather than 
collective because an assessment is 
required for each application for a 
permit or permit revision. The 
cumulative hydrologic impact 
assessment for any given area will most 
likely be redefined with each new 
permit application because the scope of 
all anticipated mining will be changing. 

Under the final rules, the cumulative 
hydrologic impact assessment need not 
be a land use planning tool nor result in 
judgments balancing current coal 
development and possible future 
development. The final rule allows a 
“first come first served” analysis with 
each subsequent operation being based 
upon its potential for material damage 
with respect to any preceding 
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operations. This approach is not 
inconsistent with the Act's intent to 
protect the environment, because no 
later or revised operations can be 
approved unti! a cumulative hydrologic 
impact assessinent is completed 
indicating that there will be no material 
damage to the hydrologic balance 
outside the permit area. 

OSM is aware that some States may 
wish to use the CHIA process as a land 
use planning tool by accounting for 
impacts from possible future mining 
development in their permit reviews. 
The language of the final definition for 
cumulative impact area and the final 
rules for the CHIAs do not preclude 
regulatory authorities from establishing 
such a procedure. 

One commenter wanted proposed 
paragraph (h) to allow the regulatory 
authority to establish criteria to measure 
“material damage.” Others urged OSM 
to define the term or establish guidelines 
to evaluate whether material damage 
would occur from the proposed 
operation. 

Evaluating the probable consequences 
of the proposed operation upon the 
hydrologic balance outside the permit 
area is a very important step in the 
review of a permit application by the 
regulatory authority. OSM agrees that 
the regulatory authorities should 
establish criteria to measure material 
damage for purposes of the CHIAs. 

However, because the gauges for 
measuring material damage may very 
from area to area and from operation to 
operation, OSM has not established 
fixed criteria, except for those 
established under §§ 816.42 and 817.42 
related to compliance with water-quality 
standards and effluent limitations. 

Several commenters opposed the 
preposal to allow the applicant to 
submit a draft CHIA with the permit 
application. For some, the proposal was 
unclear as to who was responsible to 
collect data and to prepare the 
assessment. For others the proposal had 
the potential for conflict between 
applicants and regulatory authorities 
regarding the validity of the draft 
document, variation in assessment 
approach, availability of data, and 
expertise. Suggestions were made to 
delete the provision and to allow the 
applicant to submit relevant data. 

In response to the comments, the final 
rule has been revised to allow submittal 
of data and relevant analysis. However, 
even where an applicant does submit 
analysis with the permit application, 
final responsibility for the CHIA rests 
with the regulatory authority. 

One commenter thought that the 
preamble to the proposed rule pointed 
out difficulties with attempting to make 


cumulative impact assessments of future 
operations. The commenter believed 
that the proposed rules did not address 
the difficulties. 

While projections of probable 
cumulative hydrologic impacts may be 
difficult, the Act requires the regulatory 
authority to make this effort. OSM has 
tried to address some of the problems of 
projection by developing the concept of 
the cumulative impact area which 
defines “anticipated mining” to include 
only non-speculative coal mining 
operations. 

Two commenters thought that there 
were dissimilarities in intent between 
proposed paragraph (h) and previous 30 
CFR 786.19(c) and that because the 
proposed section was not one of 
findings relevant to the basic tenets of 
the Act, it violated the spirit and intent 
of the Act. 

OSM has included final paragraph (g) 
in § 780.21 because the section allows 
the operator to collect information 
which can be useful to the regulatory 
authority in its CHIA process. The 
concept of “findings” by the regulatory 
authority regarding compliance with the 
Act, especially with respect to the 
question cf material damage, has been 
preserved in the revised general 
permitting procedure rules at 
§ 773.15(e)(5) as well as in § 780.21(g). 

Some reviewers suggested adding the 
phrase “outside the permit area” to the 
end of the second sentence to make the 
paragraph consistent with section 
510(b)(3) of the Act. OSM has adopted 
this suggestion. 

One commenter thought that this 
rulemaking provided an opportunity for 
delineating a methodology for preparing 
a CHIA and offered seven steps for 
OSM’s consideration. 

It is inappropriate to dictate 
methodologies of CHIA analysis in a 
regulation of nationwide application. 
Although some CHIA criteria will be 
generally applicable, others will be of 
local value. Therefore, each regulatory 
authority must adopt a CHIA 
methodology when reviewing a permit 
application which will reflect the 
particular hydrologic and geologic 
conditions in their area of concern. 


Sections 780.21(h) and 784.14(g) 
Hydrology reclamation plan. 


Paragraph (h) sets out the elements to 
appear in the hydrology reclamation 
plan which must be submitted with the 
permit application. This plan must 
contain maps and descriptions 
indicating the steps to be taken during 
mining and reclamation through bond 
release to meet the requirements of Part 
816, including §§816.41 to 816.43; to 
minimize disturbance to the hydrologic 


balance within the permit and adjacent 
areas; to prevent material damage to the 
hydrologic balance outside the permit 
area; to meet applicable Federal and 
State water quality laws and 
regulations; and, for surface mining 
activities, to protect the rights of present 
water users. Measures to be included 
among the steps to be outlined in the 
plan are those that will be implemented 
to: Avoid acid or toxic drainage; 
prevent, to the extent possible using the 
best technology currently available, 
additional contributions of suspended 
solids to streamflow; provide water- 
treatment facilities when needed; 
control drainage; restore approximate 
premining recharge capacity; and, for 
surface mining activities, protect or 
replace rights of present users. Also, the 
plan must specifically address any 
potential adverse hydrologic 
consequences identified in the PHC 
determination by including preventive 
and remedial measures. 

The final rule reflects a number of 
editorial changes. The list of particular 
measures which must be addressed in 
the plan are based on the requirements 
of section 508(a)(13) of the Act and the 
performance standards outlined in 
section 515({b)(10) of the Act. The 
relationship between the findings in the 
PHC determination and the coverage of 
the protection plan for the hydrologic 
balance has been made more specific. 

A commenter recommended changing 
the language in proposed paragraph (i) 
from “onsite and offsite areas” to “mine 
site and associated offsite areas,” in 
order to make the provision more 
consistent with sections 507(b)(14), 
515(b)(10), 516(b)(9), and 701(28)(B) of 
the Act. The same commenter thought 
that the water systems mentioned in 
section 508(a)(13) referred to water 
delivery systems and, therefore, did not 
apply to most coal mining operations. 
The commenter considered OSM’s 
reliance on this section to support offsite 
reclamation planning as inappropriate. 

OSM agrees that the wording of 
proposed paragraph (i) should be 
clarified. However, rather than 
accepting the commenter’s suggestion, 
the final rule is revised in accordance 
with terms defined elsewhere in the 
rules. Thus, the language used in final 
paragraph (h) revises the proposal to 
reflect the operator's responsibility to 
protect the hydrologic balance by 
minimizing disturbances within the 
permit and adjacent areas and by 
preventing material damage outside the 
permit area. This language is consistent 
with the intent of the Act in the sections 
cited by the commenter. OSM disagrees, 
however, with the commenter’s 
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interpretation of section 508(1){13) of the 
Act. While this section does address the 
rights of water users and alternative 
water sources, OSM does not interpret 
the language “surface and ground water 
systems” to apply to “developed and 
operating surface and groundwater 
delivery systems for water uses.” 
Rather, OSM interprets this language to 
refer to surface- or ground-water 
hydrologic units, such as a drainage 
basin, aquifer, soil zone, lake, or 
reservoir. The hydrologic balance is the 
‘ relationship between the quality and 
quantity of water inflow to, water 
outflow from, and water storage in such 
systems. Thus, section 598(a)(13) 
requires the reclamation plan to include 
a description of the measures to be 
taken to assure the protection of such 
systems both within the permit area and 
the adjacent area. Neither the Act nor 
legislative history suggests a narrower 
interpretation for reclamation plan 
requirements. 

One commenter thought that OSM 
was incorrect in requiring the PHC 
determination to occur prior to 
completion of the reclamation plan. 

OSM disagrees. The order of the 
requirements for PHC determination and 
the reclamation plan in the regulation is 
inconsequential. The two requirements 
are naturally interrelated. An operator 
must determine what adverse impacts to 
the hydrologic balance are likely to 
occur from a planned operation and 
include protective steps to prevent or 
minimize such impacts. 


Monitoring plans 


The following discussion covers the 
rules which prescribe how monitoring 
plans for surface and ground water must 
be developed and implemented so that 
adverse mining impacts can be 
minimized and so that those impacts 
due to mining will be distinguishable 
from those due to other causes. 


Sections 780.21(i} and 764.14{h) 
Ground-water monitoring plan. 


Final paragraph (i)(1) requires the 
operator to develop a ground-water 
monitoring plan based upon the PHC 
determination and relevant information 
appearing in the permit application. It 
must provide for the monitoring of 
parameters that relate to the suitability 
of the ground-water for current and 
approved postmining uses and to the 
objectives set forth in the hydrology 
reclamation plan. The monitoring plan 
must identify the quantity and quality 
parameters, sampling frequency, and 
site locations. It must describe how the 
data may be used to determine the 
impacts of the operation upon the 
hydrologic balance. Minimum 


parameters are: total dissolved solids or 
specific conductance corrected to 25°C, 
pH, total iron, total manganese and 
water levels. Reports for each 
monitoring location must be submitted 
every 3 months. The regulatory authority 
may require additional monitoring and 
may adjust monitoring frequency on a 
case-by-case basis. Specific 
conductance has been included as an 
alternative to TDS because it is a 
measurable parameter indicating the 
same constituents and may be 
correlated to TDS. 

In certain limited circumstances 
monitoring may be unnecessary. Such 
cases may occur in an area having 
limited perched ground-water zones or 
where the resource is of marginal 
quality or quantity and where other 
ground-water resources are available for 
current and future uses. Under 
paragraph (i)(2), if an operator can 
demonstrate to the regulatory authority, 
using the PHC determination and other 
available data, that a particular ground- 
water resource fits into this narrow 
exception, then the regulatory authority 
may waive monitoring of that particular 
water. All such decisions must be 
carefully evaluated by the regulatory 
authority in view of the statutory 
requirements to maintain the hydrologic 
balance, to protect water rights, and to 
replace water supplies. 

Numerous commenters criticized the 
proposed rule for vagueness as to which 
ground-water resources need not be 
monitored. Section 517(b)(2) of the Act 
describes the characteristics of ground- 
water resources that must be monitored. 
They are all strata ‘that serve as 
aquifers which significantly insure the 
hydrologic balance * * *.” 

This statutory phrase, which has been 
included in § 780.21(i)(2), properly 
directs the attention of the operator and 
the regulatory authority to the 
relationship of the ground-water 
resource to the hydrologic balance. 

Several commenters criticized the 
proposed rule pertaining to ground- 
water monitoring for a number of other 
reasons. Some thought the reference to 
“significant ground-water resource” was 
vague. Others believed that the 
proposed rule would illegally limit the 
monitoring requirement. OSM has made 
adjustments in the language of the final 
rule to address these concerns. 

Under the proposed rule, if the PHC 
determination indicated that adverse 
onsite or offsite impacts might occur to a 
significant ground-water resource or if 
required by the regulatory authority, 
then the application would include a 
ground-water monitoring plan. The 
preamble made clear that it was OSM's 
intent that such action would be 


approved by the regulatory authority 
only after careful evaluation and that 
the foregoing of monitoring would apply 
only to water supplies of “marginal use 
or when no appreciable adverse impacts 
are anticipated.” [47 FR 27718}. 

The final rule more clearly provides 
for OSM’s expressed intention for a 
limited monitoring exemption with close 
review by the regulatory authority as to 
whether the particular resource at issue 
will not serve “as an aquifer which 
significantly insures the hydrologic 
balance within the cumulative impact 
area * * *.” As an added protection, 
the regulatory authority has the 
discretion to deny a request for a waiver 
for a particular resource if it determines 
that the resource has significance for the 
hydrologic balance. 

One commenter objected to 
eliminating the requirements for 
monitoring such parameters as ground- 
water levels, infiltration rates, 
subsurface flow, and storage 
characteristics. The reviewer thought 
that OSM was letting the post-mining 
land use be the controlling factor for 
monitoring. The commenter urged 
consideration of ground water in the 
support of fish and wildlife and other 
resources. 

The final rules do not require analysis 
or monitoring of all the parameters 
specified by the commenter in every 
case. Rather, depending upon the results 
of the PHC determination, part or all of 
this kind of supplemental information 
may be necessary at the discretion of 
the regulatory authority as provided for 
in § 780.21(b). As for the commenter’s 
second point, the postmining land use is 
only one of several factors governing 
actions to protect ground water. 

One commenter thought that adverse 
effects to “currently used” ground-water 
resources as well as “‘significant” 
resources should be included so that 
even lower yielding and/or quality 
aquifers would be protected, an 
important consideration in the western 
States. 

OSM agrees with this reasoning. The 
final rule is broad enough to allow for 
such consideration. 

Several commenters supported the 
proposed ground-water monitoring 
exclusion believing that it would result 
in a more realistic and workable 
monitoring program. 

OSM believes that monitoring will be 
the general rule. It has defined the very 
limited circumstances when monitoring 
of a ground-water resource may not be 
required. 

“One commenter objected to deleting 
the general requirement for monitoring 
all water resources in order to determine 
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the effects of surface mining activities, 
which appeared in previous § 816.52(a) 

Generally the final rules require the 
monitoring of ground-water resources. 
The exemption which OSM has 
provided has been narrowly drawn and 
requires the operator seeking the 
exemption to demonstrate to the 
regulatory authority that a particular 
resource has a limited effect, if any, on 
the hydrologic balance. In any event, 
baseline information will be available 
for all ground-water resources. 

Numerous commenters suggested that 
although a ground-water resource may 
be determined not to be “significant” in 
its own right, nevertheless it may supply 
water to other ground-or surface-water 
resources that are significant. 
Commenters feared that relaxation of 
monitoring requirements might allow 
contamination of significant resources 
by the acidic, toxic, or other poor 
qualities of non-significant ground 
water. Commenters especially feared 
that these marginal resources might be 
the only supplies available for fish and 
wildlife. 

As was discussed above, OSM has 
modified the final rule to focus on the 
relationship the ground-water resource 
has to the hydrologic balance. Issues of 
the interconnected nature of the water 
bodies and use by wildlife have to be 
resolved to the satisfaction of the 
regulatory authority. The number of 
ground-water resources eligible for the 
waiver will be limited. No lowering of 
environmental protection or loss of 
resources which will be useful in the 
future is expected. Finally, regardless of 
the site specific conditions which might 
appear to allow a ground-water 
monitoring exemption, the regulatory 
authority has the responsibility to 
require monitoring if it determines that 
such action is necessary to protect the 
hydrologic balance of the area. 

Similarly, several commenters 
suggested that the ground-water 
monitoring exclusion should include 
consideration of surface-water 
resources as well as ground-water 
resources. They argued that this 
inclusion would help minimize potential 
for ground-water contamination through 
interconnected and contaminated 
surface waters. 

OSM agrees with this reasoning. The 
final rule takes into account adverse 
effects to surface-water resources 
because they are part of the total 
hydrologic balance. 

Several reviewers wanted OSM to 
provide guidance regarding the terms 
“significant” and “marginal” as used in 
~ the proposed rule and the preamble. 
Suggestions included using the term 
“ecologically significant” and taking 


into account both present and future 
uses of ground-water resources. 

OSM has modified the rule so that the 
focus is on adverse effects to the 
hydrologic balance rather than the 
significance or marginality of an 
individual resource. Current and 
potential uses of the ground-water 
resource would be relevant to any 
decision for waiver of monitoring. 

A number of commenters suggested 
that OSM replace the proposed 
quarterly monitoring requirements with 
a more flexible schedule. Reasons 
offered in support of this position 
included: the burden and expense of 
monitoring, the slowness of detectable 
changes in ground-water quality, the 
lack of quality changes following the 
first year of operation, variability of 
local hydrologic and seasonal 
conditions which affect monitoring such 
as ice and snow cover, and the 
regulatory authority’s knowledge of 
local conditions. 

OSM agrees that a variety of factors 
can affect schedules for monitoring. 
However, the quarterly monitoring 
requirement does not impose an undue 
burden on operators and it will help 
identify any hydrologic problems that 
may develop during mining. the final 
rule allows the regulatory authority to 
require more frequent monitoring on a 
case-by-case basis. Such decisions 
should rely on baseline hydrologic and 
geologic information, PHC findings and 
the CHIA. If during mining and 
reclamation the monitoring has 
demonstrated that the hydrologic 
protection requirements are met or that 
monitoring is no longer necessary to 
achieve its purposes, the monitoring 
frequency may be adjusted in 
accordance with § 816.41(c)(3). 

Three commenters wanted to see all 
ground-water resources monitored. They 
thought that the protection requirements 
of the Act could not be met without 
monitoring and that early-warning 
capabilities would be lost. 

OSM disagrees with the commenter’s 
characterization of Congress’ intent with 
respect to the amount of required 
monitoring. Throughout the legislation, 
the focus is on the protection of the 
hydrologic balance as a whole. 
Therefore, attention to and individual 
water resource relates to its connection 
with this larger issue of protection of the 
hydrologic balance. 

The narrow exception to monitoring, 
which the final rules provide, requires 
careful scrutiny of the effects such 
action may have on the hydrologic 
balance. The regulatory authority will 
be able to take into account a broad 
range of considerations before 
authorizing a particular waiver. 


Commenters have raised numerous 
areas of concern, for example, potential 
use, current use, wildlife, 
interconnectedness of resources, and 
early-warning factors. OSM views these 
as relevant to the regulatory authority's 
decision. 

One commenter wanted to see the 
reporting requirements contained in 
previous § 816.52(a)(3) added to the final 
rule. 

The final rule includes provisions 
requiring operators to report both 
surface- and ground-water monitoring 
information to the regulatory authority. 

Several commenters wanted OSM to 
delete the list of parameters to be 
monitored. Others thought the 
measurement for total manganese was 
inappropriate under alkaline conditions. 
They also suggested using “settleable 
solids” instead of suspended solids. 

As was discussed previously, the 
monitoring required under the final rule 
is not considered to be excessive and 
will serve the operator and regulatory 
authority as a standard against which 
impacts can be measured. With respect 
to the analysis of manganese, the 
predictability of the occurrence of 
manganese does not directly correlate 
with typically “alkaline conditions.” 
Although in many cases alkaline 
conditions make manganese less 
important, no clear line of applicability 
can be drawn. This, coupled with the 
relatively low cost of the analysis, lends 
support for the adoption of this test. 

The suggestion to require monitoring 
of settleable solids has not been 
accepted where ground water is 
concerned. Settleable and suspended 
solids are associated almost exclusively 
with surface waters, but not ground 
water since they become naturally 
filtered by subsurface ground-water 
movement. Thus, the analysis of total 
dissolved solids is most applicable for 
routine ground-water evaluation. 
Analysis of total dissolved constituents 
along with other baseline information 
will serve as indicators of potential 
problems and may point to the need for 
additional or more specific analysis, 
which can be done at a relatively low 
cost. For surface waters, monitoring 
requirements for settleable solids will be 
established by the NPDES permitting 
authority. 

Two commenters proposed deleting 
provisions allowing the regulatory 
authority to add monitoring 
requirements and instead only authorize 
considering “significant” impacts to 
water resources. The commenters 
thought that section 517(b)(2) of the Act 
specified when ground water must be 
monitored and that since the regulatory 





authority approved monitoring plans the 
provision regarding additional 
requirements was redundant. 

The commenters have misunderstood 
the meaning of section 517({b}{2) of the 
Act. It does not limit monitoring to 
situations where there are significant 
impacts to water resources. Instead it 
calls for monitoring when an operation 
will remove or disturb strata which 
serve as aquifers which have 
significance for the hydrologic balance. 
Given OSM’s recognition of the 
importance of considering specific 
conditions, it is necessary for the 
regulatory authority to have the 
flexibility to require the appropriate 
level of monitoring. 


Sections 780.21(j) and 784.14{i) 
Surface-water monitoring plan. 


Final paragraph {j) requires the 
application to contain a surface-water 
monitoring plan. This plan will be based 
upon the findings of the PHC 
determination and analysis of the 
baseline hydrologic, geologic, and other 
relevant information included in the 
application. 

The plan must relate to the suitability 
of the surface water for current and 
approved postmining land uses, to the 
objectives set forth in the hydrologic 
protection plan under paragraph (h), and 
to U.S. Environmental Protection 
Agency (EPA) effluent limitations found 
at 40 CFR Part 434. The application must 
identify the surface-water quality and 
quantity parameters to be monitored, 
sampling frequency, and monitoring site 
locations and must describe how the 
data collected will be used to determine 
the impacts of the operation upon the 
hydrologic balance. 


At all monitoring locations in surface- . 


water bodies which may be potentially 
affected by the impacts of the operation 
or into which water is to be discharged 
and at upstream monitoring locations, 
the following parameters must be 
monitored: total dissolved solids or 
specific conductance corrected to 25°C, 
pH, total suspended solids, total iron, 
total manganese, and flow. Additionally, 
in the case of all point source 
discharges, moxitoring must be 
conducted in accordance with EPA 
permitting and monitoring requirements 
(40 CFR Parts 122, 123 and 434) and as 
required by the National Pollutant 
Discharge Elimination System permitting 
authority. 

These data must be reported to the 
regulatory authority every 3 months. The 
regulatory authority may require 
additional monitoring on a case-by-case 
basis. 

Some changes were made to the 
language of the paragraph to clarify the 


interrelationship between the surface- 
water monitoring plan and certain other 
findings and data included in the permit 
application. In response to comment 
from the U.S. Environmental Protection 
Agency (EPA), monitoring of point 
source discharges must be conducted to 
accord with the requirements of 40 CFR 
Parts 122, 123, and 434 and as otherwise 
required by the National Pollutant 
Discharge Elimination System permitting 
authority. 

One commenter thought that proposed 
paragraph (k) did not recognize the 
need, as stated-in prior § 818.52, for 
monitoring to be adequate to measure 
and record the quality and quantity of 
discharges from the permit area. The 
commenter feared that restricting 
required accuracy to that sufficient to 
meet postmining land uses would not 
recognize the continuing need to analyze 
changes in numerous parameters so as 
to anticipate and prevent unforeseen 
changes. The commenter also objected 
to an alleged deletion of a requirement 
for joint NPDES/OSM permits, 
contending that this flew in the face of 
regulatory reform. 

The final rule for the surface-water 
monitoring plan does not 
inappropriately limit the degree of 
accuracy required for monitoring. 
Monitoring is to be based on the PHC 
determination and must be sufficient to 
measure the suitability of the surface 
water for current and approved 
postmining land uses, te meet the 
objectives for protecting the hydrologic 
balance as set forth in the plan required 
by paragraph (h), as well as to meet EPA 
effluent limitations. Monitoring for these 
objectives should result in the data 
necessary to indicate any unforeseen 
changes. In turn, this paragraph, coupled 
with the requirements of §816.41(e}, will 
allow for prompt response to indications 
of changes in the form of noncompliance 
with permit conditions. Finaliy, previous 
§ 816.52 did not involve the issuance of 
joint permits between EPA and OSM. 
OSM has advanced the goal of 
regulatory reform by clarifying the 
monitoring procedures it will expect 
from an operator. 

One commenter proposed deleting the 
monitoring locations for impoundments 
“into which water will be discharged.” 
The commenter thought that potential 
impacts would have been brought out in 
the PHC determination and that 
impoundments would be monitored as 
point source discharges under the EPA 
rules adopted by OSM at § 816.42. 

The commenter misunderstands the 
intent of the referenced language. 
Whether or not monitoring is conducted 
of all impoundments into which water is 
discharged will be determined by the 
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regulatory authority based upon the 
PHC and the need to protect the 
hydrologic balance. If monitoring of 
such bodies of water is appropriate, 
paragraph {j)(2) indicates the minimum 
parameters to be reported. Additionally, 
receiving waters may not always 
involve a point source discharge 
covered by an NPDES permit, and 
monitoring of discharges only may not 
indicate possible problems with meeting 
the water-quality standards of the 
receiving stream. Therefore, monitoring 
at such sites is included in the final rule. 


E. Hydrologic Balance Protection 
Performance Standards (§ 816.41 and 
817.41) 


Sections 816.41{a) and,817.41{a) 
General. 


Paragraph {a) outlines the general 
goals for the hydrologic balance section 
which are to minimize disturbance to 
the hydrologic balance within the permit 
and adjacent areas, to prevent material 
damage to the hydrologic balance 
outside the permit area, and to support 
approved postmining land uses in 
accordance with the terms and 
conditions of the approved permit and 
other relevant performance standards in 
Parts 816 and 817. In the case of surface 
mining activities, the conduct of the 
operation must also assure the 
protection or replacement of water 
rights. (This distinction comports with 
the decision in re: Permanent Surface 
Mining Regulation Litigation, C.A. No. 
79-1144 (D.D.C. May 16, 1979)). Also 
under paragraph (a), the regulatory 
authority may impose additional 
preventive, remedial, and monitoring 
measures to ensure that material 
damage outside the permit area is 
prevented. Finally, the rule indicates 
that mining and reclamation practices 
that minimize water pollution and 
changes in flow are preferable to water 
treatment. 

The final rule highlights the 
distinction which the Act draws 
between minimizing disturbance to the 
hydrologic balance in the permit and 
adjacent areas and preventing materia] 
damage to the hydrologic balance 
outside the permit area. (See sections 
510{b}{3} and 515{b){10)} of the Act.) 

Two commenters raised an issue 
specific to the underground mining 
performance standard {§ 817.4i{a}). 
They recommended that the phrase “‘to 
assure protection of water rights” be 
deleted because section 516({b)(9) of the 
Act did not mention protection of water 
rights. The commenters referred to Judge 
Flannery's decision, Jn re: Permanent 
Surface Mining Regulation Litigation, 
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C.A. No. 79-1144 (D.D.C. May 16, 1979), 
which ruled that operators of 
underground mines were not required to 
replace water if it were lost. A similar 
argument was raised for § 817.41(c). 
These comments have been accepted 
and the appropriate deletions have been 
made, 


Sections 816.41(b) and 817.41(b) 
Ground-water protection. 


Paragraph (b) begins by stating the 
goals of this performance standard, 
namely to protect the hydrologic 
balance by following the plan approved 
under § 780.21(h) or 784.14(g). 

Ground-water quality must be 
protected by handling earth materials 
and runoff so as to minimize acidic, 
toxic or other harmful infiltration into 
the ground-water systems. Excavations 
and other disturbances must be 
managed to prevent or control the 
discharge of pollutants into such 
systems. Ground-water quantity must be 
protected by handling earth materials 
and runoff in order to restore the 
approximate premining recharge 
capacity of the reclaimed area, 
excluding coal mine waste disposal 
areas and fills, so as to allow for the 
movement of water to the ground-water 
system. 

Changes have been made from the 
proposed rule to specifically include 
reference in the final rule to the 
hydrology protection plan required by 
§§ 780.21(h) and 784.14(g) and to 
simplify the language of paragraph (b}(2) 
by simply referencing restoration of the 
recharge capacity of the reclaimed area 
as required by the Act and as was 
provided in previous § 816.51. 

The proposed reference to “coal- 
processing wastes” has been replaced 
by the more general phrase “coal mine 
waste.” This accords with OSM’s 
revised rules dealing with disposal of 
coal mine waste. 

Two commenters stated that the new 
provision which emphasized water 
availability rather than recharge 
capacity would have the potential to 
add significant new responsibilities for 
operators in restoring subsurface 
storage and flow capability. The 
commenters contended that OSM had 
not provided a justification in law or 
fact for the change. The commenters 
believed that restoration of recharge 
capacity was sufficient to assure that 
ground-water supplies would continue 
to be adequate for meeting postmining 
land use needs. 

Another commenter stated that OSM 
had not defined or explained the use of 
the term “water availability” in the 
proposed rules and questioned its use as 


a substitute for the term “recharge 
capacity.” 

The final rule has been revised to 
specify restoration of recharge capacity 
rather than water availability. This 
change is in accord with section 
515(b)(10}(D) of the Act. OSM disagrees, 
however, with the commenter’s 
reasoning on water availability. OSM’s 
emphasis in the proposed rule on water 
availability rather than recharge 
capacity accords with Congress’ intent 
for water availability in ground-water 
systems after mining and reclamation to 
be similar to that which existed prior to 
mining. This comports with the 
requirement of section 507({b){11) of the 
Act that the regulatory authority assess 
“the probable cumulative impacts of all 
anticipated mining in the area upon the 
hydrology of the area and particularly 
upon water availability” prior to issuing 
a mining and reclamation permit. 
[Emphasis added} However, OSM has 
redrafted parargraph (b)(2) to 
specifically reference recharge capacity 
as was set forth in the previous rules 
and has included an introductory 
paragraph in final § 816.41(b) 
referencing required compliance with 
the hydrology protection plan of 
§§ 780.21(h) and 784.14(g). Although 
recharge capacity is only one 
characteristic of the reclaimed area's 
ability to transmit water to ground- 
water systems, if this characteristic is 
assured, the availability of water in 
most cases will likewise be assured. 
Additional measures necessary to 
protect ground-water quantity beyond 
re-establishing premining recharge 
capacity will be identified in the PHC 
and CHIA for the mine and included in 
the hydrology protection plan. 

One commenter suggested that the 
language in proposed paragraph (b)(2) 
should be rephrased to allow the 
regulatory authority to take into 
consideration the feasibility of restoring 
subsurface storage and flow capability 
of the reclaimed area. 

Reclamation considerations are basic 
to the issue of whether a proposed 
operation can be permitted. Although 
requirements for restoration of 
subsurface storage and flow capability 
have not been included in the final rule, 
restoration of approximate recharge 
capacity is required. The requirement 
comports with the environmental 
protection performance standards of the 
Act, particularly section 515(b){10)(D). 
Any additional requirements necessary 
to protect ground-water quantity will be 
included in the hydrology protection 
plan under §§ 780.21(h) and 784.14(g). 

One commenter recommended that 
the proposed requirement to restore 
approximate premining water 


availability be modified to account for 
water level drawdown induced by 
ground-water development by other 
industrial, commercial, and residential 
users which occurred during the period 
of the mining operation. 

Reference to “water availability” has 
been deleted from the final rule as 
explained above. However, if the 
situation described by the commenter 
were to occur, then the regulatory 
authority would take the baseline data 
on water availability and withdrawals 
by the mine operator into account at the 
time of reclamation. Obviously, the mine 
operator cannot be held responsible for 
water that has been withdrawn by other 
industrial, commercial, and residential 
users. 

Two commenters recommended 
substituting the words “water 
resources” for “water availability” in 
proposed paragraph (b)(2). The 
commenters thought that this would 
clarify that the water resource must be 
protected. They contended that OSM 
did not have the authority to require 
restoration of private water supplies. 

As indicated, the final rule deletes the 
use of the term “water availability.” 
Replacement of private water supplies 
is, however, required under § 816.41(h) 
and section 717 of the Act for surface 
mining activities. 

One commenter suggested replacing 
the phrase “storage and flow capability” 
with the phrase “flow system” in 
proposed paragraph (b)(2). According to 
the commenter, since the overburden 
which is backfilled in place of the 
removed resource has different physical 
and chemical properties, its storage and 
flow capabilities would differ. 

OSM agrees with the commenter’s 
view regarding the character of 
backfilled materials. Under the final 
rule, these changes can be considered in 
completing the required PHC and CHIA 
for the mine. 


Sections 816.41(c) and 817.41(c) 
Ground-water monitoring. 


Paragraph (c) requires that ground- 
water monitoring be conducted 
according to the approved monitoring 
plan. The regulatory authority may 
require additional monitoring. The 
monitoring data must be submitted on a 
quarterly basis or more frequently as 
prescribed by the regulatory authority. 
When the analysis indicates 
noncompliance with permit conditions, 
then the operator must promptly notify 
the regulatory authority and take the 
actions prescribed under revised 
§§ 773.17(e) and 780.21(h) or 784.14{g}. 

The ground-water monitoring must 
continue until bond release. Consistent 
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with the permit revision rule (§ 774.13), 
the regulatory authority may modify the 
requirements if the operator 
demonstrates, using the already 
collected monitoring data, that: (1) The 
operation has minimized disturbances to 
the hydrologic balance in the permit and 
adjacent areas and prevented material 
damage outside the permit area; the 
water quantity and quality are suitable 
for supporting approved postmining land 
uses; and the water rights of others have 
been protected or replaced (in the case 
of surface mining operations); or (2) 
monitoring is no longer necessary to 
achieve the purposes which were set out 
in the approved monitoring plan. 
Paragraph (c) also requires the proper 
installation, operation, maintenance, 
and removal of monitoring equipment or 
structures so that the landowners do not 
have to assume such costs. 

The final rule is substantially similar 
to the proposed rule. Paragraph (c)(2) 
elucidates what the monitoring reports 
must contain. The language adopted 
appeared in proposed paragraph (e)(2) 
for surface-water monitoring. Paragraph 
(c)(2) also identifies what actions must 
be taken when the analysis from 
monitoring indicates noncompliance 
with permit conditions. This addition 
was prompted by a comment from the 
EPA. Such actions are spelled out 
generally in the permitting requirements 
at § 773.17(e) and more particularly for 
hydrologic concerns in the hydrology 
protection plan under § 780.21(h) 
(784.14(g)). The conditions to be met 
prior to regulatory authority approval 
for modification of monitoring 
requirements have been clarified. A 
reference to the permit revision 
requirements has been added to 
illustrate that modifications to the 
monitoring plan must be considered to 
be a permit revision. 

One commenter suggested that the 
word “availability” in proposed 
paragraph (c)(3)(i) be replaced by 
“quantity.” OSM has accepted this 
suggestion. 

One commenter thought that OSM did 
not present any evidence to support the 
decision to allow the regulatory 
authority, in the absence of monitoring, 
to decide on bond release. The 
commenter observed that monitoring is 
conducted not only to meet the 
requirements of the monitoring plan but 
also to check on the mining and post- 
mining conditions on and off the site. 

Section 816.41 does not establish 
standards for bond release. However, 
under paragraph (c)(3) monitoring is 
required to continue until bond release 
unless the operator demonstrates that 
monitoring is no longer needed for its 
intended purpose or to demonstrate 


compliance. Such a change may only be 
made in accordance with the 


* requirements for permit revisions. If 


there are conditions or events on a 
specific site that require monitoring for 
longer periods of time, then continued 
monitoring would be required by the 
regulatory authority. 

Standards for bond release are 
contained in section 519 of the Act and 
are implemented in 30 CFR 800.40 (48 FR 
32962, July 19, 1983). While monitoring is 
not specifically required to allow bond 
release, the regulatory authority must 
evaluate the completed reclamation 
operations, including considering 
whether pollution of surface or ground 
water is occurring and the probability of 
continuance of such pollution before 
releasing the bond. Section 816.41(c) 
provides the regulatory authority 
sufficient flexibility to require 
monitoring in support of this evaluation 
when necessary. Under § 800.40(c)(3) no 
bond shall be fully released until 
reclamation requirements of the Act and 
permit are fully met. 


Sections 816.41(d) and 817.41(d) 
Surface-water protection. 


The reorganization of paragraph (d) 
parallels that of the ground-water 
protection paragraph. The general goal 
and requirement to comply with the 
hydrology protection plan of 
§§ 780.21(h) and 784.14{g) are 
summarized at the beginning because 
they apply to surface-water quality and 
quantity protection. Some of the 
language of paragraph (d)(1) has been 
changed to follow the statutory language 
found at section 515(b)(10) of the Act. 
Also certain redundant language has 
been removed. Actions to protect 
surface-water quantity will be identified 
in the surface-water protection plan. The 
connection between this plan and the 
performance standard are made more 
clear. 

Paragraph (d)(1) requires operators to 
protect surface-water quality by 
minimizing the formation of acidic or 
toxic drainage and by preventing, to the 
extent possible using the best 
technology currently available, the 
contributions of suspended solids to 
streamflow outside the permit area and 
by otherwise preventing water pollution. 
If reclamation and remedial practices 
are not adequate to meet the 
requirements of §§ 816.41 and 816.42, 
then water-treatment facilities or water- 
quality controls must be used. Surface- 
water quantity and flow rates must be 
protected by following the steps 
outlined in the approved surface-water 
protection plan. 

One commenter thought that Congress 
intended to control erosion and 


suspended solids only during active 
mining. The commenter questioned why 
OSM was requiring perpetual sediment 
and erosion control after reclamation 
had been completed. 

The commenter has misunderstood 
the intent of the Act and the rules. 
Section 701(27) of the Act coupled with 
section 515(b)(10)(B) make it clear that 
the responsibility of the operator to 
prevent additional contributions of 
suspended solids to streams continues 
through reclamation until bond release. 


Sections 816.41(e) and 817.41(e) 
Surface-water monitoring. 


Paragraph (e) requires that surface- 
water monitoring be conducted 
according to the approved monitoring 
plan. The regulatory authority has 
flexibility to require additional 
monitoring. The monitoring data must be 
submitted on a quarterly basis to the 
regulatory authority, or more frequently 
as prescribed by the regulatory 
authority. It must include analytical 
results from each sample taken during 
the reporting period. In the case of a 
permit violation, sampling results must 
be submitted promptly to the regulatory 
authority and the protective steps taken 
as set forth in §§ 773.17(e) and 780.21(h). 
The reporting requirements of paragraph 
(e) in no way exempt an operator from 
complying with NPDES reporting 
requirements. 

Monitoring must proceed through 
bond release. However, if certain 
conditions are met, the regulatory 
authority may modify monitoring 
requirements, except those required by 
the NPDES permitting authority. To 
allow a modification, the conditions 
which must be demonstrated by the 
operator using the monitoring data are: 
(1) That the operation has minimized 
disturbance to the hydrologic balance in 
the permit and adjacent areas and 
prevented material damage outside the 
permit area; that the quality and 
quantity of the water are suitable for 
approved postmining land uses; and 
that, in the case of surface coal mining 
activities, the water rights of other users 
have been protected or replaced; or (2) 
monitoring is no longer necessary to 
achieve the purposes which were set out 
in the approved monitoring plan 
(§ 780.21(j)). Finally, monitoring 
equipment and structures must be 
properly installed, operated, and 
maintained and must be removed by the 


operator when no longer needed. 


Some commenters thought that in 
contrast to the prior rule, § 816.52(b), the 
proposed rule lowered the standards for 
monitoring and thereby limited the 
ability of the regulatory authority to 
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assess the impact of mining upon the 
hydrologic balance and to notice sub- 
critical changes in water quality and 
quantity that might be indicators of 
damage to other resources. 

OSM disagrees. Monitoring must be 
conducted in accordance with the 
approved monitoring plan under which 
key parameters must be monitored to 
protect the hydrologic balance and 
which has to be based upon the PHC 
determination and other baseline 
information. The final rule gives more 
discretionary power to the regulatory 
authority to adjust monitoring 
requirements to match the conditions 
that may occur at an individual mine 
site. This flexibility will result in better 
protection of the environment because it 
allows site specific adjustments. Such 
action fully complies with the Act. 

Two commenters opposed the 
proposed 3-month reporting 
requirement. One of these also 
suggested substituting the phrase “any 
surface-water sample” which appeared 
in proposed paragraph (e)(2) with the 
phrase “point source discharges.” 

These comments are rejected. First, it 
is reasonable to require monitoring on a 
quarterly basis to identify hydrologic 
impacts that may occur during mining 
and provide the operator with an 
opportunity to institute remedial 
measures if necessary. (Quarterly 
reporting was also required under 
previous § 816.52(b)(1)f{iii).} The final 
rule also gives the regulatory authority 
the discretion to require submission of 
monitoring data at a more frequent 
interval when appropriate. Second, use 
of the phrase “point source discharges” 
in this paragraph would not be 
sufficiently inclusive. OSM’s intent is to 
have monitoring for point source 
discharges as well as other surface- 
water bodies. 

Another commenter believed that the 
deletion of the requirement to report 
NPDES noncompliance would 
complicate both the applicant's and the 
regulatory authority’s part in coal 
resource development. 

The commenter has misinterpreted the 
intent of the proposed rules. Compliance 
with NPDES standards is part of the 
terms and conditions of a SMCRA 
permit. Noncompliance with any term or 
condition of a permit requires prompt 
notification of the regulatory authority. 

One commenter questioned allowing 
the discontinuance of monitoring at 
bond release even when the disturbance 
to the hydrologic balance had been 
minimized, the post-mining land uses 
had been supported, and water rights 
were protected. The commenter feared 
that some areas could still show 
contamination of effluent quality that 


might be injurious to other resources or 
indicative of problems that were still 
unsolved. 

Under the final rules for bond release, 
the regulatory authority must determine 
that disturbance to the hydrologic 
balance has been minimized in the 
permit and adjacent areas and that 
material damage has been prevented 
outside the permit area. While the 
performance standards for surface- and 
ground-water monitoring allow a 
regulatory authority to modify 
monitoring requirements based on 
certain showings, nevertheless it retains 
the responsibility to determine that the 
regulatory requirements have been met 
prior to bond release. 


Sections 816.41(f} and 817.41{f} 
Drainage from acid- and toxic-forming 
materials. 


Paragraph (f) appeared as $816.41(g) 
in the proposed rules. 

The final rule requires that the 
drainage from acid- and toxic-forming 
material be avoided by identifying, 
treating or burying, and, when 
necessary, burying and treating such 
materials in order to prevent adverse 
effects to water quality, to vegetation, or 
to public health. Section 817.41(f} also 
applies to underground development 
waste. Storage of such materials must 
be limited to the period until burial and/ 
or treatment first become feasible and 
so long as storage will not result in any 
risk of water pollution or other 
environmental damage. Storage or 
treatment must be conducted in a 
manner that will protect the surface 
water and ground water by preventing 
erosion and polluted runoff. The 
practices used for storage, burial, or 
treatment must be consistent with other 
material handling and disposal 
provisions of 30 CFR Chapter VII. 

Paragraph (f} has been adopted 
substantially as proposed. By including 
the word “and” in the last sentence of 
paragraph (f)(1)(ii), OSM is emphasizing 
that in no case will storage be 
permissible if to do so will result in 
water pollution or other environmental 
damage. Paragraph (f}(2) points out that 
practices for dealing with acid- or toxic- 
forming materials must be consistent 
with other material handling and 
disposal provisions in the final rules. 

Two commenters supported not 
setting the 30-day storage limitation 
which appeared in the previous rules at 
§ 816.48. They considered such a 
requirement as frequently impractical. 

One of these also endorsed the 
concept that both treatment and burial 
of acid- and toxic-forming materials may 
not be required. 


Under the previous rules, treatment 
and burial were not required in all 
cases. And temporary storage of spoil 
was permissible under § 816.48 if 
approved by the regulatory authority 
upon a finding that such action would 
not result in any material risk of water 
pollution or other environmental 
damage. Although OSM has deleted the 
30-day limit on storage, the final rule 
continues to require that water quality 
and the environment must be protected. 

Noting the proposed elimination in the 
backfilling and grading rule of the 
requirement to cover toxic- and acid- 
forming materials with 4 feet of soil 
(§816.103{a)), one commenter thought it 
would be difficult for the applicant to 
decipher what the regulatory authority 
would accept with regard to protection 
of the hydrologic balance from the 
adverse effects of offensive spoil. The 
commenter believed that the 
modifications proposed for § 816.41(g}, 
together with the elimination of the 4 
foot cover requirement in § 816.103{a)} 
would have the cumulative effect of 
lowering the protection afforded the 
environment. 

OSM disagrees with this conclusion. 
The final rule requires burial and/or 
treatment of acid- and toxic-forming 
materials so that no pollution of surface 
or ground water occurs, and so that no 
harm comes to the environment or 
public health and safety. Paragraph 
(f}(2) requires the management practices 
to be consistent with povisions that 
direct the handling and disposal of 
materials. 

OSM is aware of the many potential 
problems that attend the proper disposal 
of toxic materials. However, a national 
standard for cover thickness is not the 
solution or solutions to these problems. 
Instead the regulatory authority should 
set whatever standards, specific or 
otherwise, provide the best solution or 
solutions within the State. In some 
instances, 4 feet of cover may be 
inadequate to provide the requisite 
protection. The difficulties operators 
may have in understanding the 
requirements can be avoided by 
allowing the State regulatory authorities 
to set, and encouraging them to explain, 
standards designed for local conditions. 

The same commenter opposed 
deleting the requirement that acid- or 
toxic-forming materials be stored on 
impermeable material (previous 
§ 816.48(c)), fearing that with proposed 
changes in the monitoring provisions the 
detection of environmental:damage 
would be difficult. 

This comment was rejected. The final 
rule requires storage of potentially acid- 
or toxic-forming material in a manner 
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that will protect surface and ground 
water. While this may require 
impermeable liners in some cases, such 
a general requirement is overbroad and 
would impose undue expense and 
potential disturbance of otherwise 
undisturbed areas in order to obtain the 
impermeable material. Under the final 
rule, the regulatory authority can require 
impermeable liners where necessary. 
Additionally, the final rules require 
sufficient monitoring to ensure that the 
hydrologic balance is protected. 

One commenter suggested including 
“treatment” along with storage as a 
method for dealing with the problem of 
drainage from acid or toxic materials. 

OSM has accepted this suggestion 
because if storage of toxic- and acid- 
forming material is expected to cause 
water pollution or other environmental 
damage prior to its safe burial, then 
treatment of such material may be 
necessary. 


Section 816.41(g) and 817.41(g) Transfer 
of wells 


Paragraph (g) appeared as § 816.41 (h) 
in the proposed rule. The final rule 
provides that exploratory or monitoring 
wells must either be sealed in 
accordance with §§ 816.13 to 816.15, or, 
with the prior approval of the regulatory 
authority, be transferred to another 
party for further use. The conditions of 
the transfer must comply with State and 
local law. The permittee will remain 
responsible for the proper management 
of the transferred well until bond 
release in accordance with the 
requirements of §§ 816.13 to 816.15. 

One commenter observed that unlike 
the prior rule tHe proposed rule did not 
address the question of liability. The 
commenter argued that under the 
proposal, determinations of liability 
based on local and State laws would be 
difficult because of confusion or 
deliberate maneuverings. 

Based on the language of section 
515(b)(10)(A)(iii) of the Act, the 
permittee retains responsibility for the 
proper casing, sealing, and managing of 
wells during all surface coal mining and 
reclamation operations. So long as the 
permittee remains responsible, there is 
no need for the rule to address the 
responsibility of the transferee or to 
establish categories of primary and 
secondary liability. The final rule does 
not preclude the permittee and the 
transferee from entering into private 
arrangements whereby the transferee 
could assume contractual obligations 
regarding the well. Similarly the final 
rule does not prevent a State from 
imposing additional obligations on a 
transferee. The final rule clarifies the 
operator's responsibility by specifying 


that the permittee remains responsible 
under the Act for proper management of 
the well until bond release. 


Sections 816.41(h) Water rights and 
replacement 


Final § 816.41(h) appeared as 
proposed § 816.41(i) and requires any 
person who conducts surface mining © 
activities to replace the water supply of 
an owner of interest in real property 
who obtains all of part of his supply for 
domestic, agricultural, or other 
legitimate use from an underground or 
surface source which has been 
adversely impacted by contamination, 
diminution, or interruption proximately 
resulting in from the surface mining 
activity. The impact of the mining 
operation on the water resource must be 
determined by using the baseline 
information developed during the 
permitting process. 

One commenter recommended 
deleting the proposed word “suitable” 
because it was a subjective term. The 
commenter suggested that the second 
sentence read “The water supplies shall 
be replaced with an alternative source 
of equal of better quality and quantity to 
the per-impacted supply.” Another 
commenter suggested modifying the 
language in the second sentence of 
proposed paragraph (i), so that the 
operator need supply water of a suitable 
quality or quantity only if the water 
supply in question previously could 
have met the requirements of the 
postmining land use. 

OSM has responded to these 
comments by deleting the second 
sentence of the proposed rule which 
contained the language objected to by 
the commenters. This sentence is 
unnecessary since it is implicit in the 
requirements of section 717(b) of the 
Act, which are repeated in the first 
sentence of paragraph (h), that the 
alternative water supply must be 
capable of restoring the water user's 
supply which was lost due to surface 
mining impacts. The requirements of 
paragraph (h) to replace water supplies 
are thus tied to pre-existing uses and not 
the postmining land use. 

One commenter believed that the 
issue of water rights operated strictly in 
accordance with State water law and 
suggested language changes to 
emphasize the point. 

OSM agrees that water rights operate 
in accordance with State water law and 
that the requirements under the Act do 
not change these rights except for 
requiring operators of surface coal 
mines to replace affected water 
supplies. First, section 717(a) of the Act 
makes this clear by providing that the 
Act does not affect the right of any 


person to enforce or protect, under 
applicable law, his or her interest in 
water resources. Second, section 717(b) 
of the Act and paragraph (h) require that 
a use be a “legitimate” use before it can 
qualify for replacement. Any use that 
would be in violation of State water 
rights would not be a “legitimate” use. 
Thus, no change is required in the final 
rule to accommodate the commenter's 
concern. 


Sections 816.41(i) and 817.41(h) 
Discharge of water into an underground 
mine. 


Final § §.816.41(i) and 817.41(h) 
appeared as §§ 816.41(j) and 817.41(i) in 
the proposed rules. The final rules 
provide that the discharge of water into 
an underground mine is prohibited, 
unless it can be demonstrated to the 
statisfaction of the regulatory authority 
that the discharge will minimize 
disturbance to the hydrologic balance 
on the permit area, prevent material 
damage outside the permit area, meet 
with the approval of the Mine Safety 
and Health Administration, not violate 
applicable water-quality standards and 
effluent limitations, and be of known 
quality and quantity to meet the effluent 
limitation in §§ 816.42 and 817.42 for pH 
and total suspended solids. The pH and 
TSS standards may be exceeded if they 
are approved by the regulatory 
authority. Permissible discharge 
materials are limited to the six kinds of 
material listed in the previous rules, 
with the addition of a seventh, water. 
The final rule is substantially similar to 
the previous rule, which was codified at 
§§ 816.55 and 817.55. 

OSM has moved language appearing 
in proposed § 817.41(j)(1) to final 
§ 817.41(h)(3). The rule allows water 
from an underground mine to be 
diverted into other underground 
workings provided the requirements of 
the section are met. The transfer of the 
language from paragraph (j) to (h) was 
made for organizational purposes and 
has no substantive effect. 

One commenter suggested that trash 
and garbage be added to the list of 
wastes that could be discharged into an 
underground mine. The commenter 
asserted that this method of disposal 
might in many cases be more 
environmentally sound than disposal by 
incineration or burial in a surface 
landfill. 

OSM rejects this suggestion because 
of the potential of degrading the quality 
of ground water. Revised §§ 816.89 and 
817.89 govern the disposal of non-coal 
mine waste. Also, the disposal of such 
materials is regulated by other laws. 
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The U.S. Environmental Protection 
Agency asked OSM to note in this rule 
that discharges into underground mine 
workings must be in compliance with 
any applicable requirements of the 
Underground Injection Control Program 
promulgated under Part C of the Safe 
Drinking Water Act (Pub. L. 93-523, as 
amended, 42 U.S.C. 300f et. seq.). The 
list of Class V wells in 40 CFR 146.05(e) 
includes sand backfill and other backfill 
wells used to inject a mixture of water 
and sand, mill tailings or other solids 
into mined out portions of subsurface 
mines whether what is injected is a 
radioactive waste or not. This provision 
may apply to the underground disposal 
method described in § 816.81(f). At this 
time, the only requirements that apply to 
Class V wells are: (1) The inventory 
reporting requirement in 40 CFR 
122.37(c)(1); and (2) the general 
prohibition against contamination of 
underground sources of drinking water 
in 40 CFR 144.12. 


Section 817.41(i) Discharge of water 
from underground mines. 


Section 817.41(i) for underground 
mines was proposed as § 817.41(j) and 
replaces previous § 817.50. The essential 
requirements of the previous rule have 
been retained. The final rule requires 
that surface entries‘and accesses to 
underground workings be managed to 
prevent or control gravity discharges of 
water from the mine. Except for drift 
mines, the gravity discharge of water 
from an underground mine may be 
approved by the regulatory authority 
upon the demonstration that the 
untreated or treated discharge complies 
with the performance standards of Part 
817 and any additional NPDES permit 
requirements. 

Section 817.41(i) also provides that 
surface entries and accesses to drift 
mines which are used after the 
implementation of State, Federal, or 
Federal lands programs and which are 
located in acid- or iron-producing coal 
seams must be located in such a manner 
as to prevent any gravity discharges 
from such mines. 

One environmental group thought that 
rewording the proposed rule by deleting 
the requirement of previous § 817.50 for 
untreated discharges to meet effluent 
limitations could result in the need for 
perpetual treatment at mines, a 
requirement the commenters felt was 
not practicable under any 
circumstances. 

OSM disagrees with this 
interpretation of the meaning of 
§ 817.41(i). This rule requires the 
untreated or treated gravity discharge 
from an underground mine to comply 
with the requirements of Part 817 


performance standards and NPDES 
permit requirements. Under the 
requirements of §§ 817.41(a) and 817.42, 
point source discharges from 
underground mines must meet 
applicable effluent limitations and 
water-quality standards; minimize 
disturbances to the hydrologic balance; 
and support the approved postmining 
land use. Treated discharges must meet 
similar applicable requirements. The 
final rule merely combines the 
requirements for untreated and treated 
discharges into one sentence. It does not 
impose a requirement for perpetual 
treatment at mines. ‘ 

The same commenter thought that the 
proposed definition of gravity discharge, 
when coupled with the provisions of 
proposed § 817.41(i)(2) for drift mines, 
would defeat the intent of the Act to 
protect against discharges from iron- or 
acid-bearing seams. 

OSM does not agree with the 
conclusion reached by this commenter 
with respect to drift mines. Section 
516(b)(12) of the Act requires that 
openings for all new drift mines be 
located to prevent a gravity discharge of 
water if the mine is located on an acid- 
or iron-producing seam. The definition 
for “gravity discharge” is in accord with 
the requirements of section 516(b)(12). 
This definition is discussed earlier in 
this preamble and, together with the 
requirements of this section, will 
provide the protection intended by 
Congress. 

Two commenters recommended 
deleting proposed paragraph (i)(1) 
because in their opinion section 
516(b)(12) of the Act did not authorize 
such regulation. 

OSM disagrees with this assessment 
of its statutory authority. Section 
516(b)(9) of the Act outlines what steps 
mine operators must take to minimize 
disturbance to the hydrologic balance 
including avoiding acid or other toxic 
mine drainage. Regulating all gravity 
discharges from underground mines 
comes within the scope of this statutory 
directive. 


F. Diversions (Sections 816.43 and 
817.43) 


The material covered in final 
§§ 816.43 and 817.43 for diversions 
appeared as §§ 816.41(f) and 817.41(f) in 
the proposed rules. The final rules for 
diversions have been adopted basically 
as proposed except as discussed below. 
Because the performance standards for 
diversion of intermittent and perennial 
streams and miscellaneous flows are 
identical except for two requirements, 
the rule has been restructured to reflect 
the similarities and to eliminate 
redundancy. Other minor language 


changes were also made for purposes of 
clarity. 

In accord with the combination of 
previous §§ 816.43 and 816.44 and 817.43 
and 817.44 into final §§ 816.43 and 
817.43, respectively, the final rule also 
corrects the citations to these sections in 
§§ 780.29 and 784.22 of the permitting 
rules. § 784.22 is also renumbered as 
§ 784.29. No substantive change is 
intended by these revisions. 


Sections 816.43(a) and 817.43(a) 
General requirements. 


Under paragraph (a)(1) a regulatory 
authority may approve the diversion 
from disturbed areas, by means of 
temporary or permanent diversion, of 
any flow from a mined area abandoned 
prior to May 3, 1978, and any flow from 
undisturbed or reclaimed areas-after 
meeting the criteria of § 616.46 for 
siltation-structure removal. To grant 
approval, a regulatory authority must 
find that the diversion is designed to 
minimize adverse impacts to the 
hydrologic balance within the permit 
area, to prevent material damage to the 
hydrologic balance outside the permit 
area, and to assure the safety of the 
public. Diversions may not be used to 
divert water into underground mines 
unless the regulatory authority approves 
such action in accordance with 
§ 816.41(i). 

The final rule revises the proposal to 
be in accord with the final definitions of 
permit area and adjacent area and the 
rule establishing requirements for 
sedimentation ponds. 

Paragraph (a)(2) requires that the 
design, location, construction, 
maintenance, and use of the diversion 
and its appurtenant structures will 
ensure stability; provide protection 
against flooding and resultant damage to 
life and property; prevent additional 
contributions of suspended solids to 
streamflow outside the permit area; and 
comply with applicable Federal, State, 
and local regulations. 

Final § 816.43(a}(3) provides that 
when no longer needed, temporary 
diversions must be removed and the 
disturbed land restored in accordance 
with the requirements of Part 816. Prior 
to removing a temporary diversion, the 
operator must remove or modify, as 
necessary, downstream water-treatment 
facilities that would be adversly 
affected. This requirement will not alter 
the operator's responsibility to maintain 
required water-treatment facilities. 

The design and construction of a 
permanent diversion and the 
reclamation of a stream after removal of 
a temporary diversion must restore or 
approximate the premining 





characteristics of the original stream 
and the natural riparian vegetation so as 
to promote the recovery and 
enhancement of the aquatic habitat. 

The regulatory authority may specify 
additional design criteria for diversions. 

Two commenters noted that unlike the 
prior rules at § 816.44{d)}(1), proposed 
paragraph (f}(1){iv) did not call for the 
consideration of restoring riparian 
habitat during construction of 
permanent diversions and stream 
channels following removal of 
temporary diversions. They feared that 
this would lead to potentially significant 
impacts on riparian ecosystems and the 
esthetic quality of natural streams. OSM 
accepts this comment and has revised 
the rule accordingly. 

Several commenters expressed 
concern with how the proposed rules 
dealt with assurances for the recovery 
of aquatic habitat. One thought that 
simply to augment the recovery and 
enhancement of aquatic habitat would 
result in significant environmental 
damage. Another thought the aquatic 
habitat requirements should not be 
applied to ephemeral streams as it was 
doubtful that such habitat existed on 
ephemeral streams in arid or semi-arid 
regions. Other commenters thought the 
recovery standard should be to 
minimize disturbance of the hydrologic 
balance and enhance the aquatic habitat 
where practical. They thought that such 
a standard would be more in line with 
section 515(b}(24) of the Act. 

OSM's objective in paragraph (a)(3) is 
to achieve a condition after mining at 
least as good as the original condition. 
The requirements adopted wil] achieve 
this objective and at the same time will 
provide the operator with sufficient 
flexibility. Additionally, OSM disagrees 
with the commenters’ characterization 
of the intent of section 515(b){24) of the 
Act. That section calls for minimizing 
adverse impacts of fish, wildlife, and 
related environmental values to the 
extent possible using the best 
technology currently available and 
“enhancement of such resources where 
practicable.” The language in the final 
rule allows operators to make technical 
innovations and improvements to 
achieve these goals without specifying 
all aspects of stream channel 
reconstruction. 

One commenter argued that in the 
semi-arid West, restoring the erosional 
balance of the reconstructed stream was 
more important to successful 
reclamation than restoring aquatic 
habitat. He suggested including the 
requirement to restore or augment the 
natural erosional balance of the original 
stream channel. 


Although OSM agrees that erosional 
balance is an important aspect of stream 
channel reconstruction, it is not of 
nationwide applicability. Moreover, 
because the erosional balance is not 
usually known and because land 
disturbances during the operations alter 
the characteristics of the materials used 
in reclamation, restoring the original 
erosional balance may be unwise or 
impossible. Section 816.95{a) of the final 
rules calls for stabilization of all surface 
areas to control erosion. This 
requirement would apply in the.situation 
described by the commenter. 

One commenter suggested deleting the 
provision authorizing the regulatory 
authority to specify design criteria. The 
commenter thought that the statement 
was unnecessarv as the regulatory 
authority could reject any design not 
conforming to established criteria. 

OSM rejects this comment. The final 
rules generaily do not specify design 
criteria. They authorize the regulatory 
authority to prescribe criteria if 
requested to do so or if it considers such 
action necessary. For a further 
discussion related to design criteria, the 
reader.is referred to OSM’'s “Final 
Environmental Impact Statement OSM- 
EIS—1: Supplement.” 

Two commenters objected to the 
language of the proposal giving 
regulatory authorities discretion to set 
design criteria. One of them seemed to 
suggest that the authority to specify 
design criteria be limited to case-by- 
case situations at the request of 
operators. 

This approach would be impractical. 
The rules provide that the regulatory 
authority may, if it chooses, specify and 
publish design criteria for diversions. 
Such criteria would be available to all 
mine operators within the jurisdiction of 
the regulatory authority, and each mine 
operator would have to comply. 

One commenter viewed OSM's 
decision not to include restrictions on 
locations, sediment contro] measures, 
and design of the diversion as being 
unhelpful to first-time applicants when 
they prepared a permit application and 
to regulatory authorities when they 
reviewed and approved such 
applications. 

Setting nationwide design criteria 
with respect to location, sediment 
control measures, etc., is unnecessary. 
These criteria should be known by 
qualified registered professional 
engineers who specialize in mining and 
reclamation operations. The final rules 
provide for professional engineers to 
certify the design and construction of 
the stream channel diversions and 
provide regulatory authorities the 
discretion to develop detailed design, 
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construction, and maintenance 
standards for diversion structures. 


Sections 816.43(b) and 817.43(b) 
Diversion of perennial and intermittent 
streams. 


In addition to the general 
requirements of paragraph (a), 
paragraph (b) sets the performance 
standards for the diversion of perennial 
and intermittent streams within the 
permit area. Diversions may be 
approved by the regulatory authority 
after finding that they will comply with 
findings in 30 CFR 816.57 related to 
stream buffer zones that there will be no 
adverse effect on water quantity and 
quality and related environmental 
resources of the stream. 

The design capacity of channels for 
temporary and permanent diversions of 
perennial and intermittent streams must 
be at least equal to the capacity of the 
unmodified stream channel immediately 
upstream and downstream from the 
diversion. The requirement for a 
diversion to provide protection against 
flooding, as set forth at § 816.43(a)({2)(ii), 
will be met if the diversion is designed 
so that the combination of channel, 
bank, and flood-plain configuration is 
adequate to pass safely the peak runoff 
of a 10-year, 6-hour precipitation event 
for a temporary diversion and a 100- 
year, 6-hour precipitation event for a 
permanent diversion. 

OSM modified the proposed design 
criteria by substituting a 6-hour 
precipitation event for a 24-hour storm 
event. This change makes the diversion 
rules consistent with the rules for 
sedimentation ponds, § 816.46({b), and 
permanent and temporary 
impoundments, § 816.49. The rationale 
for the change in the design criteria is 
based on the following analysis. 

The storm design event being adopted 
is consistent with the criteria of the 
Mine Safety and Health Administration 
(MSHA) published as “Design 
Guidelines for Coal Refuse Piles and 
Water, Sediment, or Slurry 
Impoundments and Impoundment 
Structures” (IR 1109). OSM recognizes 
that for some basins, depending on 
location, the 24-hour duration storm may 
result in a runoff volume somewhat 
higher than the 6-hour storm for the 
same area (See 44 FR 15207). However, 
for most mining situations, a 6-hour 
event is more likely to result in a higher 
peak flow. For a given storm frequency, 
the time of concentration and watershed 
shape can be more influential in 
determining the peak flow than the 
storm duration. Therefore, in most cases 
the differences in any increased volume 
of peak flows will be minor from a 
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practical design and construction 
standpoint. Any computed increase in 
peak flow volume would most likely not 
result in any significant change in flow 
depth or flow velocities and, 
correspondingly, any alteration in 
drainage channel design. 

A qualified registered professional 
must certify stream channel diversion 
design, construction, and maintenance 
of diversions and their appurtenant 
structures as conforming to the 
performance standards of Part 816 and 
any design criteria set by the regulatory 
authority. 

Two commenters endorsed proposed 
paragraph (f}(1)(ii), which keyed the 
capacity of the diversion to the capacity 
of the natural stream rather than 
national design standards. 

Based on field experience, OSM 
believes that it is technically sound and 
environmentally safe to require that the 
flow carrying capacity of a stream 
channel diversion be equal to that of the 
undiverted channel. Therefore, OSM has 
given more discretion to the regulatory 
authority to prescribe requirements 
suited to local geographical and ~ 
meteorological conditions. 

One commenter took issue with 
OSM’s reasons as expressed in the 
preamble to the proposed rule (47 FR 
27723) for not establishing national 
standards for diversion capacity. The 
commenter asserted that a diversion 
with a larger capacity than that of the 
natural stream channel would prevent 
some overtopping and would help to 
prevent sediment contributions 
downstream during non-flood periods. 

While diversion capacities larger than 
the natural stream’s capacity may 
prevent some overtopping, nevertheless, 
size alone does not provide any 
guarantees for meeting these problems. 
Moreover, the land disturbance 
associated with construction and 
removal of larger diversions could very 
well nullify any benefits from their 
greater capacities. The rules fully meet 
the environmental protection provisions 
of the Act in a feasible and cost 
effective manner. 

Some commenters objected to 
requiring the supervision of a registered 
professional engineer over the design, 
construction, and maintenance of 
diversions. The commenter thought that 
the requirement did not contribute to 
environmental protection or coal 
development in any significant manner. 
Also because little guidance in selecting 
the appropriate design was provided, 
the requirement would result in delay 
and costly design changes at the time of 
permit review. 

Section 102(a) of the Act declares that 
one of its purposes is “* * * to protect 


society and the environment from the 
adverse effects of surface coal mining 
operations.” The requirement for the 
certification of the design and 
construction of stream channel 
diversions by a registered professional 
engineer is in accord with section 515{a) 
of the Act and will help achieve this 
goal. However, OSM agrees that 
requiring engineer certification of 
routine maintenance of stream channels 
and designs of diversions of 
miscellaneous flows may not be 
necessary. The final rule is thus changed 
accordingly so that the certification 
requirement applies only to the design 
and construction of perennial or 
intermittent streams. 


Sections 816.43(c) and 817.43{c) 
Diversions of miscellaneous flows. 


Paragraph (c) provides standards for 
the diversion of miscellaneous flows. 
The final rule is based on the language 
appearing in proposed § 816.41(f)(2). 
Paragraph (c)(1) clarifies what OSM 
means by the term “miscellaneous 
flows.” 

The performance standards of 
paragraph (c)(2), for diversions of 
miscellaneous flows, are the same as 
those for perennial and intermittent 
streams with certain exceptions. When 
reviewing the proposed diversion, the 
regulatory authority need not make the 
finding concerning stream buffer zones 
since these are not applicable to 
miscellaneous flows. In addition, the 
design storm events for temporary and 
permanent diversions of miscellaneous 
flows are a 2-year, 6-hour precipitation 
event, and a 10-year, 6-hour 
precipitation event, respectively, rather 
than 10- and 100-year events. Further, as 
stated above, there is no requirements 
for professional engineer certification of 
the design and construction for 
diversion of miscellaneous flows. 

One commenter thought that the 
proposed rule for miscellaneous flow 
concerning the application of the best 
technology currently available to 
prevent additional contributions of 
suspended solids to streamfiows outside 
the permit area should be revised to 
take into account the water quality of 
the ultimate receiving stream. 

OSM rejects this suggestion. The 
requirement is derived from section _ 
515(b)(10) of the Act and the statutory 
language is included verbatim in 
§ 816.43. . 

One commenter thought that a mine 
operator should be able to divert any 
flow if it came from upstream areas that 
he or she had not disturbed. The 
commenter objected to the requirement 
to obtain the prior approval of the 
regulatory authority. 


OSM considers that prior regulatory 
authority approval of diversions of flow 
is appropriate because ated 
diversions could lead to environmental 
damage, unsafe conditions, and 
disruption of the hydrologic balance. 
This approval may be granted as part of 
the permitting process. 

Another commenter objected to OSM 
not providing specific reasons for 
allowing diversions of overland flows as 
was the case in the previous rule 
(§ 816.43). The commenter believed that 
by allowing diversion of all flows, 
without the limitations listed at that 
section, the task of the regulatory 
authority would be more difficult. 

OSM discussed the reason for 
allowing diversions of any flow, 
including those from abandoned or 
undisturbed areas or reclaimed areas, in 
the preamble to the proposed rules. (47 
FR 27723, June 25, 1982). The language of 
previous §§ 816.43 and 816.44 led to 
confusion as to when diversions would 
be approved or required and what 
elements of the performance standards 
applied to miscellaneous flows as 
opposed to perennial and intermittent 
flows. The final rule adopts the 
provision that the regulatory authority 
may require, as well as approve, 


- diversions of miscellaneous flows. This 


authorization was inadvertently left out 
of the proposed rule. Changes made 
between the previous and final rules are 
intended to provide additional flexibility 
in allowing diversion of miscellaneous 
flows. 

It is not possible to categorically list 
all situations where it may be 
environmentally desirable to divert such 
flows. For instance, it.may be necessary 
to divert miscellaneous flows to prevent 
infiltration into spoils and protect the 
stability of fills or backfilled areas. The 
previous rule could have prohibited such 
diversions. The final rules provide the 
regulatory authority with sufficient 
authority to address environmental 
concerns with respect to miscellaneous 
flows without necessitating the listing of 
limitations as previously was the case. 

One commenter was concerned that 
an operator could be released from the 
requirement to make miscellaneous 
diversions at least as large as the 
natural stream channel, should design 
values for handling flood flows of 
proposed paragraph (f)(2){iii) prove to be 
smaller. The commenter thought that 
diversions of miscellaneous flows 
should have the capacity of the stream 
channel in all cases. Two other 
commenters suggested adding language 
regarding the proper sizing of channels 
for temporary and permanent diversion 
of miscellaneous flows, when no defined 
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stream channel existed. Under such 
conditions, they thought that the rule 
should provide: “The diversion shall be 
capable of conveying the flow from the 
design precipitation event.” 

OSM agrees that for intermittent and 
perennial streams, keying the size of the 
diversion channel to the natural stream 
channel is appropriate. Such a 
requirement is included in final 
paragraph (b)(2). However, for 
miscellaneous flows, natural stream 
channels are often non-existent or 
irrelevant to the purposes of the 
diversion or to the size requirements for 
diversion safety. Safety is provided by 
specifying the design precipitation event 
for the combination of the channel, 
bank, and flood plain configuration. The 
final rule leaves flexibility to the 
operator and regulatory authority with 
respect to the precise channel size 
requirements for miscellaneous flow 
diversions provided the general 
requirements of paragraph (a) are met. 


Cross-referencing 


In a number of places in the final rule 
and preamble, OSM has cross- 
referenced other OSM rules, some of 
which have been proposed for revision 
and may not yet be finalized. If such - 
rules are not finalized or are revised 
from those versions expected to be 
issued in the near future, conforming 
technical amendments may be 
necessary. 


IV. Procedural Matters 
Executive Order 12291 


The Department of the Interior [DO] 
has examined these proposed rules 
according to the criteria of Executive 
Order 12291 [February 17, 1981). OSM 
has determined that these are not major 
rules and do not require a regulatory 
impact analysis because they will 
impose only minor costs on the coal 
industry, coal consumers, and the 
public. In addition, the proposed rules 
emphasize the use of performance 
standards instead of design criteria, 
which will allow operators to utilize the 
most cost-effective means of achieving 
the performance standards. 


Agency Approval 


Section 516{a) of the Act requires that, 
with regard to rules directed toward the 
surface effects of underground mining, 
OSM must obtain written concurrence 
from the head of the department which 
administers the Federal Mine Safety and 
Health Act of 1977. OSM has obtained 
the written concurrence of the Assistant 
Secretary for Mine Safety and Health, 
U.S. Department of Labor. 


Under section 501({a)(B) of the Act the 
Secretary may not promulgate and 
publish regulations relating to water 
quality standards promulgated under the 
authority of the Federal Water Pollution 
Control Act, as amended 33 U.S.C. 1151- 
1175, until he has obtained the written 
concurrence of the Administrator of the 
Environmental Protection Agency {EPA). 
The written concurrence has been 
received with respect to these rules. 


Regulatory Flexibility Act 


The DOI has also determined, 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seg., that these rules 
will not have significant economic 
impact on a substantial number of small 
entities. The proposed rules will allow 
small coal operators increased 
flexibility in meeting performance 
standards and should especially ease 
the regulatory burden on small coal 
operators in Appalachia. 


Federal Paperwork Reduction Act 


In accordance with the Federal 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511; 44 U.S.C. 3507), the 
information requirements in Parts 780, 
784, 816, and 817 were approved by the 
Office of Management and Budget 
(OMB) and assigned clearance numbers 
1029-0036, 1029-0039, 1029-0047, and 
1029-0048, respectively. These approvals 
were codified under new sections in 
each of those parts that contain 
information collection requirements. The 
information required in these sections 
will be used by the regulatory authority 
to assess the impact of the proposed 
mining operation on the hydrologic 
balance of the permit and adjacent 
areas and cumulative impacts in the 
cumulative impact area. Submission of 
such information is mandatory. 


National Environmental Policy Act 


OSM has analyzed the impacts of 
these final rules in the “Final 
Environmental Impact Statement OSM 
EIS-1: Supplement” {FEIS) according to 
Section 102(2)(C) of the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4332(2)(C)). The FEIS 
is available in OSM's Administrative 
Record in Room 5315, 1100 L Street, 
NW., Washington, D.C., or by mail 
request to Mark Boster, Chief, Branch of 
Environmental Analysis, Room 134, 
Interior South Building, U.S. Department 
of the Interior, Washington, DC 20240. 
This preamble serves as the record of 
decision under NEPA. The following 
substantive differences are noted 
between these final rules and the 
preferred alternative set forth in Volume 
Ill of the FEIS. Unless otherwise 
indicated the changes or additions have 


resulted in a rule that is the same as or 
more environmentally protective than 
the FEIS preferred alternative. 

1. The final definition for “cumulative 
impact area,” appearing at § 701.5, 
differs from the preferred alternative 
primarily in its listing of activities that, 
at a minimum, constitute “anticipated 
mining.” The list is more extensive than 
the preferred alternative. 

2. Final §§ 780.21(a) and 784.14(a} deal 
only with sampling and analysis 
techniques. References to use of the 
data to be collected have been moved to 
later paragraphs. 

3. Final §§ 780.21(b) and 784.14(b) 
require more baseline information for 
surface- and ground-water resources 
than the preferred alternative. 

4. Final §§ 780.21(f} and 784.14{e) 
specifically list required minimum 
findings and note that applications for a 
revision will be reviewed by the 
regulatory authority to decide whether a 
new or updated PHC determination will 
be required. 

5. Final §§ 780.21{g) and 784.14(f) note 
that an application for a permit revision 
will be reviewed by the regulatory 
authority to decide whether a new or 
updated CHIA will be required. 

6. Final §§ 780.21{h) and 784.14(g) 
have more extensive requirements for 
the reclamation plan to protect the 
hydrologic balance than the preferred 
alternative. 

7. Final §§ 780.21{i) and 784.14{h) 
narrow the scope of the possible 
exemption to the monitoring of ground 
water which would have been available 
under the preferred alternative. 

8. Final §§ 780.22[a) and 784.22(a) 
provide a more extensive and clearer 
list of the uses for which the geologic 
data is to be collected than the preferred 
alternative. 

9. Final §§ 780.22(b) and 784.22(b) 
require the collection, analysis and 
description of more geologic information 
and more clearly state the depth of the 
data collection than the preferred 
alternative. 

10. Final §§ 780.22(c) and 784.22{c) 
specify the bases for the regulatory 
authority to require the collection, 
analysis and description of geologic 
information in addition to that required 
by paragraph (b). While the language of 
the preferred alternative was more 
open-ended, the bases listed in the final 
rules cover the principal environmental 
concerns for which the additional data 
would be needed. 

11. Final §§ 816.41{a) and 817.41(a) are 
broader in their statement of how 
surface mining activities are to be 
conducted to protect the hydrologic 
balance. ‘ 
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12. Final §§ 816.41(b}(2) and 
817.41(b}(2) require the handling of earth 
materials and runoff in a manner to 
restore the approximate premining 
recharge capacity rather than premining 
water availability. This was part of the 
no action/minimum action alternative in 
the FEIS. 

13. Final §§ 816.41 {c) and {e) and 
817.41 (c) and (e) specify what the 
operator must do if ground-water 
monitoring indicates noncompliance 
with permit conditions. Modifications of 
monitoring requirements shall be treated 
like permit revisions. The demonstration 
which an operator must make to obtain 
a modification in the monitoring 
requirements has been slightly 
broadened from that in the FEIS. 

14. Final §§ 816.41{d) and 817.41(d) 
have increased the surface-water 
protection efforts an operator shall take 
when conducting surface mining 
activities. 

15. Final §§ 816.41(g) and 817.41[g) 
require that a permittee shall remain 
responsible for the proper management 
of wells until bond release even though 
the ownership of the well has been 
transferred to another party. 

16. Final § 816.41(h) does not specify, 
as does the preferred alternative, that 
the water being replaced shall be of 
equal or better quality and quantity than 
the pre-affected supply. Instead, the 
final rule requires replacement of the 
water supply adversely affected by the 
surface mining activity. This is equally 
as environmentally protective as the 
preferred alternative because, as 
described earlier in this preamble, the 
concept of replacement includes 
restoration of both quality and quantity. 

17. Final §§ 816.41(i) and 817.41(h} add 
that discharges into an underground 
mine must prevent material damage 
outside the permit area. 

18. Final §§ 816.43 and 817.43 add that 
diversions must be designed to prevent 
material damage to the hydrologic 
balance. Diversions of miscellaneous 
flows need not be designed, constructed 
or maintained under the direction of a 
registered professional engineer. This is 
consistent with Alternative B in the 
FEIS. 


List of Subjects 
30 CFR Part 701 


Coal mining, Law enforcement, 
Surface mining, Underground mining. 


30 CFR Parts 779 and 816 


Coal mining, Environmental 
protection, Reporting and recordkeeping 
requirements, Surface mining. 


30 CFR Part 780 


Coal mining, Incorporation by 
reference, Reporting and recordkeeping 
requirements, Surface mining. 


30 CFR Parts 783 and 817 


Coal mining, Environmental 
protection, Reporting and recordkeeping 
requirements, Underground mining. 


30 CFR Part 784 


Coal mining, Incorporation by 
reference, Reporting and recordkeeping 
requirements, Underground mining. 


Accordingly, 30 CFR Parts 701, 779, 
780, 783, 784, 816, and 817 are amended 
as set forth herein. 


Dated: September 15, 1983. 
Joy R. Gwaliney, 


Acting Deputy Assistant Secretary, Energy 
and Minerals. 


PART 701—PERMANENT 
REGULATORY PROGRAM 


1. Section 701.5 is amended by adding 
the following definitions in alphabetical 
order: 


§ 701.5 


* * * * aa 


Cumulative impact area means the 
area, including the permit area, within 
which impacts resulting from the 
proposed operation may interact with 
the impacts of all anticipated mining on 
surface- and ground-water systems. 
Anticipated mining shall include, at a 
minimum, the entire projected lives 
through bond release of: {a) The 
proposed operation, {b) all existing 
operations, (c) any operation for which a 
permit application has been submitted 
to the regulatory authority, and (d) all 
operations required to meet diligent 
development requirements for leased 
Federal coal for which there is actual 
mine development information 
available. 


* a2 * * * 


Gravity discharge means, with 
respect to underground mining activities, 
mine drainage that flows freely in an 
open channel downgradient. Mine 
drainage that occurs as a result of 
flooding a mine to the level of the 
discharge is not gravity discharge. 


. * * * * 


PART 779—SURFACE MINING PERMIT 
APPLICATIONS—MINIMUM 
REQUIREMENTS FOR INFORMATION 
ON ENVIRONMENTAL RESOURCES 


§§ 779.13, 779.14, 779.15, 779.16 and 779.17 
[Removed] 


2. Sections 779.13, 779.14, 779.15, 
779.16 and 779.17 are removed. 


PART 780—SURFACE MINING PERMIT 
APPLICATIONS—MINIMUM 
REQUIREMENTS FOR RECLAMATION 
AND OPERATION PLAN #& 


3. Section § 780.21 is revised to read 
as follows: 


§ 780.21 Hydrologic information. 


(a) Sampling and analysis 
methodology. All water-quality analyses 
performed to meet the requirements of 
this section shall be conducted 
according to the methodology in the 15th 
edition of “Standard Methods for the 
Examination of Water and 
Wastewater,” which is incorporated by 
reference, or the methodology in 40 CFR 
Parts 138 and 434. Water quality 
sampling performed to meet the 
requirements of this section shall be 
conducted according to either 
methodology listed above when feasible. 
“Standard Methods for the Examination 
of Water and Wastewater,” is a joint 
publication of the American Public 
Health Association, the American 
Water Works Association, and the 
Water Pollution Control Federation and 
is available from the American Public 
Health Association, 1015 15th Street, 
NW., Washington, DC 20036. This 
document is also available for 
inspection at the Office of the Federal 
Register Information Center, Room 8301, 
1100 L Street, NW., Washington, D.C.; at 
the Office of the OSM Administrative 
Record, U.S. Department of the Interior, 
Room 5315, 1100 L Street, NW., 
Washington, D.C.; at the OSM Eastern 
Technical Service Center, U.S. 
Department of the Interior, Building 10, 
Parkway Center, Pittsburgh, Pa.; and at 
the OSM Western Technical Service 
Center, U.S. Department of the Interior, 
Brooks Tower, 1020 15th Street, Denver, 
Colo. This incorporation by reference 
was approved by the Director of the 
Federal Register on October 26, 1983. 
This document is incorporated as it 
exists on the date of the approval, and a 
notice of any change in it will be 
published in the Federal Register. 

(b) Baseline information. The 
application shall include the following 
baseline hydrologic information, and 
any additiohal information required by 
the regulatory authority. 

(1) Ground-water information. The 
location and ownership for the permit 
and adjacent areas of existing wells, 
springs, and other ground-water 
resources, seasonal quality and quantity 
of ground water, and usage. Water 
quality descriptions shall include, at a 
minimum, total dissolved solids or 
specific conductance corrected to 25°C, 
pH, total iron, and total manganese. 





Ground-water quantity descriptions 
shall include, at a minimum, 
approximate rates of discharge or usage 
and depth to the water in the coal seam, 
and each water-bearing stratum above 
and potentially impacted stratum below 
the coal seam. 

(2) Surface-water information. The 
name, location, ownership, and 
description of all surface-water bodies 
such as streams, lakes, and 
impoundments, the location of any 
discharge into any surface-water body 
in the proposed permit and adjacent 
areas, and information on surface-water 
quality and quantity sufficient to 
demonstrate seasona! variation and 
water usage. Water quality descriptions 
shall include, at a minimum, baseline 
information on total suspended solids, 
total dissolved solids or specific 
conductance corrected to 25°C, pH, total 
iron, and total manganese. Baseline 
acidity and alkalinity information shall 
be provided if there is a potential for 
acid drainage from the proposed mining 
operation. Water quantity descriptions 
shall include, at a minimum, baseline 
information on seasonal flow rates. 

(3) Supplemental information. If the 
determination of the probable 
hydrologic consequences (PHC) required 
by paragraph (f) of this section indicates 
that adverse impacts on or off the 
proposed permit area may occur to the 
hydrologic balance, or that acid-forming 
or toxic-forming material is present that 
may result in the contamination of 
ground-water or surface-water supplies, 
then information supplemental to that 
required under paragraphs (b){1) and 
(b)(2) of this section shall be provided to 
evaluate such probable hydrologic 
consequences and to plan remedial and 
reclamation activities. Such 
supplemental information may be based 
upon drilling, aquifer tests, 
hydrogeologic analysis of the water- 
bearing strata, flood flows, or analysis 
of other water quality or quantity 
characteristics. 

(c) Baseline cumulative impact area 
information. (1) Hydrologic and geologic 
information for the cumulative impact 
area necessary to assess the probable 
cumulative hydrologic impacts of the 
proposed operation and all anticipated 
mining on surface- and ground-water 
systems as required by paragraph (g) of 
this section shall be provided to the 
regulatory authority if available from 
appropriate Federal or State agencies. 

(2) If the information is not available 
from such agencies, then the applicant 
may gather and submit this information 
to the regulatory authority as part of the 
permit application. 

(3) The permit shall not be approved 
until the necessary hydrologic and 


geologic information is available to the 
regulatory authority. 

(d) Modeling. The use of modeling 
techniques, interpolation or statistical 
techniques may be included as part of 
the permit application, but actual 
surface- and ground-water information 
may be required by the regulatory 
authority for each site even when such 
techniques:are used. ; 

(e) Alternative water source 
information. If the PHC determination 
required by paragraph (f) of this section 
indicates that the proposed mining 
operation may proximately result in 
contamination, diminution, or 
interruption of an underground or 
surface source of water within the 
proposed permit or adjacent areas 
which is used for domestic, agricultural, 
industrial or other legitimate purpose, 
then the application shall contain 
information on water availability and 
alternative water sources, including the 
suitability of alternative water sources 
for existing permining uses and 
approved postmining land uses. 

(f) Probable hydrologic consequences 
determination. (1) The application shall 
contain a determination of the probable 
hydrologic consequences (PHC) of the 
proposed operation upon the quality and 
quantity of surface and ground water 
under seasonal flow conditions for the 
proposed permit and adjacent areas. 

(2) The PHC determination shall be 
based on baseline hydrologic, geologic 
and other information collected for the 
permit application and may include data 
statistically representative of the site; 

(3) The PHC determination shall 
include findings on: 

(i) Whether adverse impacts may 
occur to the hydrologic balance; 

(ii) Whether acid-forming or toxic- 
forming materials are present that could 
result in the contamination of surface or 
ground-water supplies; 

(iii) Whether the proposed operation 
may proximately result in 
contamination, diminution or 
interruption of an underground or 
surface source of water within the 
proposed permit or adjacent areas 
which is used for domestic, agricultural, 
industrial, or other legitimate purpose; 
and 

(iv) What impact the proposed 
operation will have on: 

(A) Sediment yield from the disturbed 
area (B) acidity, total suspended and 
dissolved solids, and other important 
water quality parameters of local 
impact; (C) flooding or streamflow 
alteration; (D) ground-water and 
surface-water availability and, (E) other 
characteristics as required by the 
regulatory authority. 
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(4) An application for a permit 
revision shall be reviewed by the 
regulatory authority to determine 
whether a new or updated PHC 
determination shall be required. 

(g) Cumulative hydrologic impact 
assessment. (1) The regulatory authority 
shall provide an assessment of the 
probable cumulative hydrologic impacts 
(CHIA) of the proposed operation and 
all anticipated mining upon surface- and 
ground-water systems in the cumulative 
impact area. The CHIA shall be 
sufficient to determine, for purposes of 
permit approval, whether the proposed 
operation has been designed to prevent 
material damage to the hydrologic 
balance outside the permit area. The 
regulatory authority may allow the 
applicant to submit data and analyses 
relevant to the CHIA with the permit 
application. 

(2) An application for a permit 
revision shall be reviewed by the 
regulatory authority to determine 
whether a new or updated CHIA shall 
be required. 

(h) Hydrologic reclamation plan. The 
application shall include a plan, with 
maps and descriptions, indicating how 
the relevant requirements of Part 816, 
including §§ 816.41 to 816.43, will be 
met. The plan shall be specific to the 
local hydrologic conditions. It shall 
contain the steps to be taken during 
mining and reclamation through bond 
release to minimize disturbances to the 
hydrologic balance within the permit 
and adjacent areas; to prevent material 
damage outside the permit area; to meet 
applicable Federal and State water 
quality laws and regulations; and to 
protect the rights of present water users. 
The plan shall include the measures to 
be taken to: Avoid acid or toxic 
drainage; prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow; provide 
water-treatment facilities when needed; 
control drainage; restore approximate 
premining recharge capacity and protect 
or replace rights of present water users. 
The plan shall specifically address and 
potential adverse hydrologic 
consequences identified in the PHC 
determination prepared under paragraph 
(f) of this section and shall include 
preventive and remedial measures. 

(i) Ground-water monitoring plan. (1) 
The application shall include a ground- 
water monitoring plan based upon the 
PHC determination required under 
paragraph (f) of this section and the 
analysis of all baseline hydrologic, 
geologic and other information in the 
permit application. The plan shall 
provide for the monitoring of parameters 
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that relate to the suitability of the 
ground water for current and approved 
postmining land uses and to the 
objectives for protection of the 
hydrologic balance set forth in 
paragraph (h) of this section. It shall 
identify the quantity and quality 
parameters to be monitored, sampling 
frequency, and site locations. It shall 
describe how the data may be used to 
determine the impacts of the operation 
upon the hydrologic balance. At a 
minimum, total dissolved solids or 
specific conductance corrected to 25°C, 
pH, total iron, total manganese, and 
water levels shall be monitored and 
data submitted to the regulatory 
authority at least every 3 months for 
each monitoring location. The regulatory 
authority may require additional 
monitoring. 

(2) If an applicant can demonstrate by 
the use of the PHC determination and 
other available information that a 
particular water-bearing stratum in the 
proposed permit and adjacent areas is 
not one which serves as an aquifer 
which significantly ensures the 
hydrologic balance within the 
cumulative impact area, then monitoring 
of that stratum may be waived by the 
regulatory authority. 

(j) Surface-water monitoring plan. (1) 
The application shall include a surface- 
water monitoring plan based upon the 
PHC determination required under 
paragraph {f) of this section and the 
analysis of all baseline hydrologic, 
geologic, and other information in the 
permit application. The plan shall 
provide for the monitoring of parameters 
that relate to the suitability of the 
surface water for current and approved 
postmined land uses and to the 
objectives for protection of the 
hydrologic balance as set forth in 
paragraph (h) of this section as well as 
the effluent limitations found at 40 CFR 
Part 434. 

(2) The plan shall identify the surface- 
water quantity and quality parameters 
to be monitored, sampling frequency 
and site locations. It shall describe how 
the data may be used to determine the 
impacts of the operation upon the 
hydrologic balance. 

(i)At all monitoring locations in the 
surface-water bodies such as streams, 
lakes, and impoundments, that are 
potentially impacted or into which 
water will be discharged and at 
upstream monitoring locations the total 
dissolved solids or specific conductance 
corrected to 25°C, total suspended 
solids, pH, total iron, total manganese, 
and flow shall be monitored. 

(ii) For point-source discharges, 
monitoring shall be conducted in 
accordance with 40 CFR Parts 122, 123 


and 434 and as required by the National 
Pollutant Discharge Elimination System 
permitting authority. . 

(3) The monitoring reports shall be 
submitted to the regulatory authority 
every 3 months. The regulatory authority 
may require additional monitoring. 

4. Section 780.22 is added to read as 
follow: 


§ 780.22 Geologic information. 

(a) General. Each application shall 
include geologic information in sufficient 
detail to assist in determining— 

{1) The probable hydrologic 
consequences of the operation upon the 
quality and quantity of surface and 
ground water in the permit and adjacent 
areas, including the extent to which 
surface- and ground-water monitoring is 
necessary; 

(2) All potentially acid- or toxic- 
forming strata down to and including the 
stratum immediately below the lowest 
coal seam to be mined; and 

(3) Whether reclamation as required 
by this chapter can be accomplished 
and whether the proposed operation has 
been designed to prevent material 
damage to the hydrologic balance 
outside the permit area. 

(b) Geologic information shall include, 
at a minimum the following: 

(1) A description of the geology of the 
proposed permit and adjacent areas 
down to and including the deeper of 
either the stratum immediately below 
the lowest coal seam to be mined or any 
aquifer below the lowest coal seam to 
be mined which may be adversely 
impacted by mining. The description 
shall include the areal and structural 
geology of the permit and adjacent 
areas, and other parameters which 
influence the required reclamation and 
the occurrence, availability, movement, 
quantity, and quality of potentially 
impacted surface and ground waters. It 
shall be based on— 

(i) The cross sections, maps and plans 
required by § 779.25 of this chapter; 

(ii) The information obtained under 
paragraphs (b){2) and (c) of this section; 
and 

(iii) Geologic literature and practices. 

(2) Analyses of samples collected 
from test borings; drill cores; or fresh, 
unweathered, uncontaminated samples 
from rock outcrops from the permit area, 
down to and including the deeper of 
either the stratum immediately below 
the lowest coal seam to be mined or any 
aquifer below the lowest seam to be 
mined which may be adversely 
impacted by mining. The analyses shall 
result in the following: 

(i) Logs showing the lithologic 
characteristics including-physical 
properties and thickness of each stratum 


and location of ground water where 
occurring; 

{ii) Chemical analyses identifying 
those strata that may contain acid- or 
toxic-forming or alkalinity-producing 
materials and to determine their content 
except that the regulatory authority may 
find that the analysis for alkalinity- 
producing materials is unnecessary; and 

(iii) Chemical analyses of the coal 
seam for acid- or toxic-forming 
materials, including the total sulfur and 
pyritic sulfur, except that the regulatory 
authority may find that the analysis of 
pyritic sulfur content is unnecessary. 

(c) If determined to be necessary to 
protect the hydrologic balance or to 
meet the performance standards of this 
chapter, the regulatory authority may 
require the collection, analysis, and 
description of geologic information in 
addition to that required by paragraph 
(b) of this section. 

(d) An applicant may request the 
regulatory authority to waive in whole 
or in part the requirements of paragraph 
(b)(2) of this section. The waiver may be 
granted only if the regulatory authority 
finds in writing that the collection and 
analysis of such data is unnecessary 
because other equivalent information is 
available to the regulatory authority in a 
satisfactory form. 


$780.29 [Amended] 


5. Section 780.29 is amended by 
replacing the reference “30 CFR 816.43— 
816.44” with the reference “§ 816.43 of 
this chapter.” 


PART 783—UNDERGROUND MINING 
PERMIT APPLICATIONS—MINIMUM 
REQUIREMENTS FOR INFORMATION 
ON ENVIRONMENTAL RESOURCES 


§§ 783.13, 783.14, 783.15, 783.16 and 783.17 
[Removed] 

6. Sections 783.13, 783.14, 783.15, 
783.16 and 783.17 are removed. 


PART 784—UNDERGROUND MINING 
PERMIT APPLICATIONS—MINIMUM 
REQUIREMENTS FOR RECLAMATION 
AND OPERATION PLAN 


7. Section 784.14 is revised to read as 
follows: 


§ 784.14 Hydrologic information. 


(a) Sampling and analysis. All water 
quality analyses performed to meet the 
requirements of this section shall be 
conducted according to the methodology 
in the 15th edition of “Standard Methods 
for the Examination of Water and 
Wastewater,” which is incorporated by 
reference, or the methodology in 40 CFR 
Parts 136 and 434. Water quality 
sampling performed to meet the 
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requirements of this section shall be 
conducted according to either 
methodology listed above when feasible. 
“Standard Methods for the Examination 
of Water and Wastewater,” is a joint 
publication of the American Public 

‘ Health Association, the American 
Water Works Association, and the 
Water Pollution Control Federation and 
is available from the American Public 
Health Association, 1015 Fifteenth 
Street, NW., Washington, DC 20036. This 
document is also available for 
inspection at the Office of the Federal 
Register Information Center, Room 8301, 
1100 L Street, NW., Washington, D.C.; at 
the Office of the OSM Administrative 
Record, U.S. Department of the Interior, 
Room 5315, 1100 L Street, NW., 
Washington, D.C.; at the OSM Eastern 
Technical Service Center, U.S. 
Department of the Interior, Building 10, 
Parkway Center, Pittsburgh, Pa.; and at 
the OSM Western Technical Service 
Center, U.S. Department of the Interior, 
Brooks Tower, 1020 15th Street, Denver, 
Colo. This incorporation by reference 
was approved by the Director of the 
Federal Register on October 26, 1983. 
This document is incorporated as it 
exists on the date of the approval, and a 
notice of any change in it will be 
published in the Federal Register. 

(b) Baseline information. The 
application shall include the following 
baseline hydrologic information, and 
any additional information required by 
the regulatory authority. 

(1) Ground-Water information. The 
location and ownership for the permit 
and adjacent areas of existing wells, 
springs, and other ground-water 
resources, seasonal quality and quantity 
of ground water, and usage. Water 
quality descriptions shall include, at a 
minimum, total dissolved solids or 
specific conductance corrected to 25°C, 
pH, total iron, and total manganese. 
Ground-water quantity descriptions 
shall include, at a minimum, 
approximate rates of discharge or usage 
and depth to the water in the coal seam, 
and each water-bearing stratum above 
and potentially impacted stratum below 
the coal seam. 

(2) Surface-water information. The 
name, location, ownership and 
description of all surface-water bodies 
such as streams, lakes, and 
impoundments, the location of any 
discharge into any surface-water body 
in the proposed permit and adjacent 
areas, and information on surface-water 
quality and quantity sufficient to 
demonstrate seasonal variation and 
water usage. Water quality descriptions 
shall include, at a minimum, baseline 
information on total suspended solids, 


total dissolved solids or specific 
conductance corrected to 25°C, pH, total 
iron, and total manganese. Baseline 
acidity and alkalinity information shall 
be provided if there is a potential for 
acid drainage from the proposed mining 
operation. Water quantity descriptions 
shall include, at a minimum, baseline 
information on seasonal flow rates. 

(3) Supplemental information. If the 
determination of the probable 
hydrologic consequences (PHC) required 
by paragraph (e) of this section 
indicates that adverse impacts on or off 
the proposed permit area may occur to 
the hydrologic balance, or that acid- 
forming or toxic-forming material is 
present that may result in the 
contamination of ground-water or 
surface-water supplies, then information 
supplemental to that required under 
paragraphs (b)(1) and (b)(2) of this 
section shall be provided to evaluate 
such probable hydrologic consequences 
and to plan remedial and reclamation 
activities. Such supplemental 
information may be based upon drilling, 
aquifer tests, hydrogeologic analysis of 
the water-bearing strata, flood flows, or 
analysis of other water quality or 
quantity characteristics. 

(c) Baseline cumulative impact area 
information. (1) Hydrologic and geologic 
information for the cumulative impact 
area necessary to assess the probable 
cumulative hydrologic impacts of the 
proposed operation and all anticipated 
mining on surface- and ground-water 
systems as required by paragraph (f) of 
this section shall be provided to the 
regulatory authority if available from 
appropriate Federal or State agencies. 

{2) If this information is not available 
from such agencies, then the applicant 
may gather and submit this information 
to the regulatory authority as part of the 
permit application. 

(3) The permit shall not be approved 
until the necessary hydrologic and 
geologic information is available to the 
regulatory authority. 

(d) Modeling. The use of modeling 
techniques, interpolation or statistical 
techniques may be included as part of 
the permit application, but actual 
surface- and ground-water information 
may be required by the regulatory 
authority for each site even when such 
techniques are used. 

(e) Probable hydrologic consequences 
determination. (1) The application shall 
contain a determination of the probable 
hydrologic consequences (PHC) of the 
proposed operation upon the quality and 
quantity of surface and ground water 
under seasonal flow conditions for the 
proposed permit and adjacent areas. 


(2) The PHC determination shall be 
based on baseline hydrologic, geologic 
and other information collected for the 
permit application and may include data 
statistically representative of the site. 

(3) The PHC determination shall 
include findings on: 

(i) Whether adverse impacts may 
occur to the hydrologic balance; 

(ii) Whether acid-forming or toxic- 
forming materials are present that could 
result in the contamination of surface- or 
ground-water supplies; and 

(iii) What impact the proposed 
operation will have on: 

(A) Sediment yield from the disturbed 
area; (B) acidity, total suspended and 
dissolved solids, and other important 
water quality parameters of local 
impact; (C) flooding or streamflow 
alteration; (D) ground-water and 
surface-water availability; and, (E) other 
characteristics as required by the 
regulatory authority. 

(4) An application for a permit 
revision shall be reviewed by the 
regulatory authority to determine 
whether a new or updated PHC 
determination shall be required. 

(f) Cumulative hydrologic impact 
assessment. (1) The regulatory authority 
shall provide an assessment of the 
probable cumulative hydrologic impacts 
(CHIA) of the proposed operation and 
all anticipated mining upon surface- and 
ground-water systems in the cumulative 
impact area. The CHIA shall be 
sufficient to determine, for purposes of 
permit approval, whether the proposed 
operation has been designed to prevent 
material damage to the hydrologic 
balance outside the permit area. The 
regulatory authority may allow the 
applicant to submit data and analyses 
relevant to the CHIA with the permit 
application. 

(2) An application for a permit 
revision shall be reviewed by the 
regulatory authority to determine 
whether a new or updated CHIA shall 
be required. 

(g) Hydrologic reclamation plan. The 
application shall include a plan, with 
maps and descriptions, indicating how 
the relevant requirements of Part 817, 
including §§ 817.41 to 817.43, will be 
met. The plan shall be specific to the 
local hydrologic conditions. It shall 
contain the steps to be taken during 
mining and reclamation through bond 
release to minimize disturbance to the 
hydrologic balance within the permit 
and adjacent areas; to prevent material 
damage outside the permit area; and to 
meet applicable Federal and State water 
quality laws and regulations. The plan 
shall include the measures to be taken 
to: avoid acid or toxic drainage; prevent 
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to the extent possible using the best 
technology currently available, 
additional contributions of suspended 
solids to streamflow; provide water- 
treatment facilities when needed; 
control drainage; and restore 
approximate premining recharge 
capacity. The plan shall specifically 
address any potential adverse 
hydrologic consequences identified in 
the PHC determination prepared under 
paragraph (e) of this section and shall 
include preventive and remedial 
measures. 

(h) Ground-water monitoring plan. (1) 
The application shall include a ground- 
water monitoring plan based upon the 
PHC determination required under 
paragraph (e) of this section and the 
analysis of all baseline hydrologic, 
geologic and other information in the 
permit application. The plan shall 
provide for the monitoring of parameters 
that relate to the suitability of the 
ground water for current and approved 
postmining land uses and to the 
objectives for protection of the 
hydrologic balance set forth in 
paragraph (g) of this section. It shall 
identify the quantity and quality 
parameters to be monitored, sampling 
frequency and site locations. It shall 
describe how the data may be used to 
determine the impacts of the operation 
upon the hydrologic balance. At a 
minimum, total dissolved solids or 
specific conductance corrected to 25°C, 
pH, total iron, total manganese, and 
water levels shall be monitored and 
data submitted to the regulatory 
authority at least every 3 months for 
each monitoring location. The regulatory 
authority may require additional 
monitoring. 

(2) If an applicant can demonstrate by 
the use of the PHC determination and 
other available information that a 
particular water-bearing stratum in the 
proposed permit and adjacent areas is 
not one which serves as an aquifer 
which significantly ensures the 
hydrologic balance within the 
cumulative impact area, then monitoring 
of that stratum may be waived by the 
regulatory authority. 

(i) Surface-water monitoring plan. (1) 
The application shall include a surface- 
water monitoring plan based upon the 
PHC determination required under 
paragraph (e) of this section and the 
analysis of all baseline hydrologic, 
geologic and other information in the 
permit application. The plan shall 
provide for the monitoring of parameters 
that relate to the suitability of the 
surface water for current and approved 
postmining land uses and to the 
objectives for protection of the 


hydrologic balance as set forth in 
paragraph (g) of this section as well as 
the effluent limitations found at 40 CFR 
Part 434. 3 

(2) The plan shall identify the surface- 
water quantity and quality parameters 
to be monitored, sampling frequency 
and site locations. It shall describe how 
the data may be used to determine the 
impacts of the operation upon the 
hydrologic balance. 

(i) At all monitoring locations in 
streams, lakes, and impoundments, that 
are potentially impacted or into which 
water will be discharged and at 


- upstream monitoring locations, the total 


dissolved solids or specific conductance 
corrected at 25°C, total suspended 
solids, pH, total iron, total manganese, 
and flow shall be monitored. 

(ii) For point-source discharges, 
monitoring shall be conducted in 
accordance with 40 CFR Parts 122, 123 
and 434 and as required by the National 
Pollutant Discharge Elimination System 
permitting authority. 

(3) The monitoring reports shall be 
submitted to the regulatory authority 
every 3 months. The regulatory authority 
may require additional monitoring. 


§ 784.22 [Redesignated as § 784.29 and 
amended]. 

8. Section 784.22 is redesignated as 
§ 784.29 and amended by replacing the 
reference “§§ 817.43-817.44” with the 
reference “§ 817.43 of this chapter.” 

9. A new § 784.22 is added to read as 
follows: 


§ 784.22 Geologic information. 


(a) General. Each application shall 
include geologic information in sufficient 
detail to assist in— 

(1) Determining the probable 
hydrologic consequences of the 
operation upon the quality and quantity 
of surface and ground water in the 
permit and adjacent areas, including the 
extent to which surface- and ground- 
water monitoring is necessary; 

(2) Determining all potentially acid- or 
toxic-forming strata down to and 
including the stratum immediately 
below the coal seam to be mined; 

(3} Determining whether reclamation 
as required by this chapter can be 
accomplished and whether the proposed 
operation has been designed to prevent 
material damage to the hydrologic 
balance outside the permit area; and 

(4) Preparing the subsidence control 
plan under § 784.20. 

(b) Geologic information shall include, 
at a minimum, the following:- 

(1) A description of the geology of the 
proposed permit and adjacent areas 
down to and including the deeper of 
either the stratum immediately below 


the lowest coal seam to be mined or any 
aquifer below the lowest coal seam to 
be mined which may be adversely 
impacted by mining. This description 
shall include the areal and structural 
geology of the permit and adjacent 
areas, and other parameters which 
influence the required reclamation and it 
shall also show how the areal and 
structural geology may affect the 


occurrence, availability, movement, 


quantity and quality of potentially 
impacted surface and ground water. It 
shall be based on— 

(i) The cross sections, maps, and plans 
required by § 783.25 of this chapter; 

(ii) The information obtained under 
paragraphs (b)(2), (b)(3), and (c) of this 
section; and 

(iii) Geologic literature and practices. 

(2) For any portion of a permit area in 
which the strata down to the coal seam 
to be mined will be removed or are 
already exposed, samples shall be 
collected and analyzed from test 
borings; drill cores; or fresh, 
unweathered, uncontaminated samples 
from rock outcrops down to and 
including the deeper of either the 
stratum immediately below the lowest 
coal seam to be mined or any aquifer 
below the lowest coal seam to be mined 
which may be adversely impacted by 
mining. The analyses shall result in the 
following: 

(i) Logs showing the lithologic 
characteristics including physical 
properties and thickness of each stratum 
and location of ground water where 
occurring; 

{ii) Chemical analyses identifying 
those strata that may contain acid- or 
toxic-forming, or alkalinity-producing 
materials and to determine their content 
except that the regulatory authority may 
find that the analysis for alkalinity- 
producing material is unnecessary; and 

(iii) Chemical analysis of the coal 
seam for acid- or toxic-forming 
materials, including the total sulfur and 
pyritic sulfur, except that the regulatory 
authority may find that the analysis of 
pyritic sulfur content is unnecessary. 

(3) For lands within the permit and 
adjacent areas where the strata above 
the coal seam to be mined will not be 
removed, samples shall be collected and 
analyzed from test borings or drill cores 
to provide the following data: 

(i) Logs of drill holes showing the 
lithologic characteristics, including 
physical properties and thickness of 
each stratum that may be impacted, and 
location of ground water where 
occuring; 

(ii) Chemical analyses for acid- or 
toxic-forming or alkalinity-producing 
materials and their content in the strata 
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immediately above and below the coal 
seam to be mined; 

(iii) Chemical analyses of the coal 
seam for acid- or toxic-forming 
materials, including the total sulfur and 
pyritic sulfur, except that the regulatory 
authority may find that the analysis of 
pyrite sulfur content is unnecessary; and 

(iv) For standard room and pillar 
mining operations, the thickness and 
engineering properties of clays or soft 
rock such as clay shale, if any, in the 
stratum immediately above and below 
each coal seam to be mined. 

(c) If determined to be necessary to 
protect the hydrologic balance, to 
minimize or prevent subsidence, or to 
meet the performance standards of this - 
chapter, the regulatory authority may 
require the collection, analysis and 
description of geologic information in 
addition to that required by paragraph 
(b) of this section. 

(d) An applicant may request the 
regulatory authority to waive in whole 
or in part the requirements of 
paragraphs (b)(2) and (b){3) of this 
section. The waiver may be granted only 
if the regulatory authority finds in 
writing that the collection and analysis 
of such data is unnecessary because 
other information having equal value or 
effect is available to the regulatory 
authority in a satisfactory form. 


PART 816—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
SURFACE MINING ACTIVITIES 


§§ 816.13 and 816.15 [Amended] 


10. Sections 816.13 and 816.15 are 
amended by replacing the reference 
“§ 816.53” in each section with the 
reference “§ 816.41.” 

11. Section 816.41 is revised to read as 
follows: 


§ 816.41 Hydrologic-balance protection. 


(a) General. All surface mining and 
reclamation activities shall be 
conducted to minimize disturbance of 
the hydrologic balance within the permit 
and adjacent areas, to prevent material 
damage to the hydrologic balance 
outside the permit area, to assure the 
protection or replacement of water 
rights, and to support approved 
postmining land uses in accordance with 
the terms and conditions of the 
approved permit and the performance 
standards of this part. The regulatory 
authority may require additional 
preventative, remedial, or monitoring 
measures to assure that material 
damage to the hydrologic balance 
outside the permit area is prevented. 
Mining and reclamation practices that 
minimize water pollution and changes in 


flow shall be used in preference to 
water treatment. 

(b) Ground-water protection. In order 
to protect the hydrologic balance, 
surface mining activities shall be 
conducted according to the plan 
approved under § 780.21(h) of this 
chapter and the following: 

(1) Ground-water quality shall be 
protected by handling earth materials 
and runoff in a manner that minimizes 
acidic, toxic, or other harmful 
infiltration to ground-water systems and 
by managing excavations and other 
disturbances to prevent or control the 
discharge of pollutants into the ground 
water. 

(2) Ground-water quantity shall be 
protected by handling earth materials 
and runoff in a manner that will restore 
the approximate premining recharge 
capacity of the reclaimed area as a 
whole, excluding coal mine waste 
disposal areas and fills, so as to allow 
the movement of water to the ground- 
water system. 

(c) Ground-water monitoring. (1) 
Ground-water monitoring shall be 
conducted according to the ground- 
water monitoring plan approved under 
§ 780.21(i} of this chapter. The regulatory 
authority may require additional 
monitoring when necessary. 

(2) Ground-water monitoring data 
shall be submitted every 3 months to the 
regulatory authority or more frequently 
as prescribed by the regulatory 
authority. Monitoring reports shall 
include analytical results from each 
sample taken during the reporting 
period. When the analysis of any 
ground-water sample indicates 
noncompliance with the permit 
conditions, then the operator shall 
promptly notify the regulatory authority 
and immediately take the actions 
provided for in §§ 773.17{e) and 
780.21(h) of this chapter. 

(3) Ground-water monitoring shall 
proceed through mining and continue 
during reclamation until bond release. 
Consistent with the procedures of 
§ 774.13 of this chapter, the regulatory 
authority may modify the monitoring 
requirements, including the parameters 
covered and the sampling frequency, if 
the operator demonstrates, using the 
monitoring data obtained under this 
paragraph, that— 

(i) The operation has minimized 
disturbance to the hydrologic balance in 
the permit and adjacent areas and 
prevented material damage to the 
hydrologic balance outside the permit 
area; water quantity and quality are 
suitable to support approved postmining 
land uses; and the water rights of other 
users have been protected or replaced; 
or 


(ii) Monitoring is no longer necessary 
to achieve the purposes set forth in the 
monitoring plan approved under 
§ 780.21(i) of this chapter. 

(4) Equipment, structures, and other 
devices used in conjuction with 
monitoring the quality and quantity of 
ground water onsite and offsite shall be 
properly installed, maintained, and 
operated and shall be removed by the 
operator when no longer needed. 

(d) Surface-water protection. In order 
to protect the hydrologic balance, 
surface mining activities shall be 
conducted according to the plan 
approved under § 780.21(h) of this 
chapter, and the following: 

(1) Surface-water quality shall be 
protected by handling earth materials, 
ground-water discharges, and runoff in a 
manner that minimizes the formation of 
acidic or toxic drainage; prevents, to the 
extent possible using the best 
technology currently available, 
additional contribution of suspended 
solids to streamflow outside the permit 
area; and otherwise prevents water 
pollution. If drainage control, 
restabilization and revegetation of 
disturbed areas, diversion of runoff, 
mulching, or other reclamation and 
remedial practices are not adequate to 
meet the requirements of this section 
and § 816.42, the operator shall use and 
maintain the necessary water-treatment 
facilities or water quality controls. 

(2) Surface-water quality and flow 
rates shall be protected by handling 
earth materials and runoff in accordance 
with the steps outlined in the plan 
approved under § 780.21(h) of this 
chapter. 

(e) Surface-water monitoring. (1) 
Surface-water monitoring shall be 
conducted according to the surface- 
water monitoring plan approved under 
§ 780.21(j) of this chapter. The regulatory 
authority may require additional 
monitoring when necessary. 

(2) Surface-water monitoring data 
shall be submitted every 3 months to the 
regulatory authority or more frequently 
as prescribed by the regulatory 
authority. Monitoring reports shall 
include analytical results from each 
sample taken during the reporting 
period. When the analysis of any 
surface-water sample indicates 
noncompliance with the permit 
conditions, the operator shall promptly 
notify the regulatory authority and 
immediately take the actions provided 
for in §§ 773.17(e) and 780.21(h) of this 
chapter. The reporting requirements of 
this paragraph do not exempt the 
operator from meeting any National 
Pollutant Discharge Elimination System 
(NPDES) reporting requirements. 
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(3) Surface-water monitoring shall 
proceed through mining and continue 
during reclamation until bond release. 
Consistent with § 774.13 of this chapter, 
the regulatory authority may modify the 
monitoring requirements, except those 
required by the NPDES permitting 
authority, including the parameters 
covered and sampling frequency if the 
operator demonstrates, using the 
monitoring data obtained under this 
paragraph, that— 

(i) The operation has minimized 
disturbance to the hydrologic balance in 
the permit and adjacent areas and 
prevented material damage to the 
hydrologic balance outside the permit 
area; water quantity and quality are 
suitable to support approved postmining 
land uses; and the water rights of other 
users have been protected or replaced; 
or 

(ii) Monitoring is no longer necessary 
to achieve the purposes set forth in the 
monitoring plan approved under 
§ 780.21(j) of this chapter. 

(4) Equipment, structures, and other 
devices used in conjunction with 
monitoring the quality and quantity of 
surface water onsite and offsite shall be 
properly installed, maintained, and 
operated and shall be removed by the 
operator when no longer needed. 

(f) Acid- and toxic-forming materials. 
(1) Drainage from acid- and toxic- 
forming materials into surface water and 
ground water shall be avoided by— 

(i) Identifying and burying and/or 
treating, when necessary, materials 
which may adversely affect water 
quality, or be detrimental to vegetation 
or to public health and safety if not 
buried and/or treated, and 

(ii) Storing materials in a manner that 
will protect surface water and ground 
water by preventing erosion, the 
formation of polluted runoff, and the 
infiltration of polluted water. Storage 
shall be limited to the period until burial 
and/or treatment first become feasible, 
and so long as storage will not result in 
any risk of water pollution or other 
environmental damage. 

(2) Storage, burial or treatment 
practices shall be consistent with other 
material handling and disposal 
provisions of this chapter. 

(g) Transfer of wells. Before final 
release of bond, exploratory or 
monitoring wells shall be sealed in a 
safe and environmentally sound manner 
in accordance with §§ 816.13 to 816.15. 
With the prior approval of the regulatory 
authority, wells may be transferred to 
another party for further use. At a 
minimum, the conditions of such 
transfer shall comply with State and 
local law and the permittee shall remain 
responsible for the proper management 


of the well until bond release in 
accordance with §§ 816.13 to 816.15. 

(h) Water rights and replacement. 
Any person who conducts surface 
mining activities shall replace the water 
supply of an owner of interest in real 
property who obtains all or part of his or 
her supply of water for domestic, 
agricultural, industrial, or other 
legitimate use from an underground or 
surface source, where the water supply 
has been adversely impacted by 
contamination, diminution, or 
interruption proximately resulting from 
the surface mining activities. Baseline 
hydrologic information required in 
§§ 780.21 and 780.22 of this chapter shall 
be used to determine the extent of the 
impact of mining upon ground water and 
surface water. 

(i) Discharges into an underground 
mine. (1) Discharges into an 
underground mine are prohibited, unless 
specifically approved by the regulatory 
authority after a demonstration that the 
discharge will— 

(i) Minimize disturbance to the 
hydrologic balance on the permit area, 
prevent material damage outside the 
permit area and otherwise eliminate 
public hazards resulting from surface 
mining activities; 

{ii) Not result-in a violation of 
applicable water quality standards or 
effluent limitations; 

(iii) Be at a known rate and quality 
which shall meet the effluent limitations 
of § 816.42 for pH and total suspended 
solids, except that the pH and total 
suspended-solids limitations may be 
exceeded, if approved by the regulatory 
authority; and 

(iv) Meet with the approval of the 
Mine Safety and Health Administration. 

(2) Discharges shall be limited to the 
following: 

(i) Water; 

{ii) Coal processing waste; 

(iii) Fly ash from a coal-fired facility; 

(iv) Sludge from an acid-mine- 
drainage treatment facility; 

(v) Flue-gas desulfurization sludge; 

(vi) Inert materials used for stabilizing 
underground mines; and 

(vii) Underground mine development 
wastes, 

12. Section 816.43 is revised to read as 
follows: 


§ 816.43 Diversions. 

(a) General requirements. (1) With the 
approval of the regulatory authority, any 
flow from mined areas abandoned 
before May 3, 1978, and any flow from 
undisturbed areas or reclaimed areas, 
after meeting the criteria of § 816.46 for 
siltation structure removal, may be 
diverted from disturbed areas by means 
of temporary or permanent diversions. 
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All diversions shall be designed to 
minimize adverse impacts to the 
hydrologic balance within the permit 
and adjacent areas, to prevent material 
damage outside the permit area and to 
assure the safety of the public. 
Diversions shall not be used to divert 
water into underground mines without 
approval of the regulatory authority 
under § 816.41{i). 

(2) The diversion and its appurtenant 
structures shall be designed, located, 
constructed, maintained and used to— 

(i) Be stable; 

(ii) Provide protection against flooding 
and resultant damage to life and 
property; 

(iii) Prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow outside 
the permit area; and 

(iv) Comply with all applicable local, 
State, and Federal laws and regulations. 

(3) Temporary diversions shall be 
removed promptly when no longer 
needed to achieve the purpose for which 
they were authorized. The land 
disturbed by the removal process shall 
be restored in accordance with this part. 
Before diversions are removed, 
downstream water-treatment facilities 
previously protected by the diversion 
shall be modified or removed, as 
necessary, to prevent overtopping or 
failure of the facilities. This requirement 
shall not relieve the operator from 
maintaining water-treatment facilities as 
otherwise required. A permanent 
diversion or a stream channel reclaimed 
after the removal of a temporary 
diversion shall be designed and 
constructed so as to restore or 
approximate the premining 
characteristics of the original stream 
channel including the natural riparian 
vegetation to promote the recovery and 
the enhancement of the aquatic habitat. 

(4) The regulatory authority may 
specify design criteria for diversions to 
meet the requirements of this section. 

(b) Diversion of perennial and 
intermittent streams. (1) Diversion of 
perennial and intermittent streams 
within the permit area may be approved 
by the regulatory authority after making 
the finding relating to stream buffer 
zones that the diversion will not 
adversely affect the water quantity and 
quality and related environmental 
resources of the stream. 


(2) The design capacity of channels 
for temporary and permanent stream 
channel diversions shall be at least 
equal to the capacity of the unmodified 
stream channel immediately upstream 
and downstream from the diversion. 





(3) The requirements of paragraph 
(a)(2){ii) of this section shall be met 
when the temporary and permanent 
diversions for perennial and intermittent 
streams are designed so that the 
combination of channel, bank and flood- 
plain configuration is adequate to pass 
safely the peak runoff of a 10-year, 6- 
hour precipitation event for a temporary 
diversion and a 100-year, 6-hour 
precipitation event for a permanent 
diversion. 

(4) The design and construction of all 
stream channel diversions of perennial 
and intermittent streams shall be 
certified by a qualified registered 
professional! engineer as meeting the 
performance standards of this part and 
any design criteria set by the regulatory 
authority. 

(c) Diversion of miscellaneous flows. 
(1) Miscellaneous flows, which consist 
of all flows except for perennial and 
intermittent streams, may be diverted 
away from disturbed areas if required or 
approved by the regulatory authority. 
Miscellaneous flows shall include 
ground-water discharges and ephemeral 
streams. 


(2) The design, location, construction, 
maintenance, and removal of diversions 
of miscellaneous flows shall meet all of 
the performance standards set forth in 
paragraph (a) of this section: 

(3) The requirements of paragraph 
(a}(2)(ii) of this section shall be met 
when the temporary and permanent 
diversions for miscellaneous flows are 
designed so that the combination of 
channel, bank and flood-plain 
configuration is adequate to pass safely 
the peak runoff of a 2-year, 6-hour 
precipitation event for a temporary 
diversion and a 10-year, 6-hour 
precipitation event for a permanent 
diversion. 


§§ 816.44, 816.48, 816.50, 816.51, 816.52, 
816.53, 816.54 and 816.55 [Removed] 

13. Sections 816.44, 816.48, 816.50, 
816.51, 816.52, 816.53, 816.54 and 816.55 
are removed. 


PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 


§§ 817.13 and 817.15 [Amended] 

14. Sections 817.13 and 817.15 are 
amended by replacing the reference 
“§ 817.53” in each section with the 
reference “§ 817.41.” 

15. Section 817.15 is also amended by 
replacing the reference “§§ 817.13 and 
817.50” with the reference “§ 817.13.” 

16. Section 817.41 is revised to read as 
follows: 


817.41 Hydrologic-balance protection. 

(a) General. All underground mining 
and reclamation activities shall be 
conducted to minimize disturbance of 
the hydrologic balance within the permit 
and adjacent areas, to prevent material 
damage to the hydrologic balance 
outside the permit area, and to support 
approved postmining land uses in 
accordance with the terms and 
conditions of the approved permit and 
the performance standards of this part. 
The regulatory authority may require 
additional preventative, remedial, or 
monitoring measures to assure that 
material damage to the hydrologic 
balance outside the permit area is 
prevented. Mining and reclamation 
practices that minimize water pollution 
and changes in flow shall be used in 
preference to water treatment. 

(b) Ground-water protection. In order 
to protect the hydrologic balance 
underground mining activities shall be 
conducted according to the plan 
approved under § 784.14(g) of this 
chapter and the following. 

(1) Ground-water quality shall be 
protected by handling earth materials 
and runoff in a manner that minimizes 
acidic, toxic, or other harmful 
infiltration to ground-water systems and 
by managing excavations and other 
disturbances to prevent or control the 
discharge of pollutants into the ground 
water. 

(2) Ground-water quantity shall be 
protected by handling earth materials 
and runoff in a manner that will restore 
approximate premining recharge 
capacity of the reclaimed area as a 
whole, excluding coal mine waste 
disposal areas and fills, so as to allow 
the movement of water to the ground- 
water system. 

(c) Ground-water monitoring. (1) 
Ground-water monitoring shall be 
conducted according to the ground- 
water monitoring plan approved under 
§ 784.14(h) of this chapter. The 
regulatory authority may require 
additional monitoring when necessary. 

(2) Ground-water monitoring data 
shall be submitted every 3 months to the 
regulatory authority or more frequently 
as prescribed by the regulatory 
authority. Monitoring reports shall 
include analytical results from each 
sample taken during the reporting 
period. When the analysis of any 
ground-water sample indicates 
noncompliance with the permit 
conditions, then the operator shall 
prompily notify the regulatory authority 
and immediately take the actions 
provided for in §§ 773.17(e) and 
784.14(g) of this chapter. 

(3) Ground-water monitoring shall 
proceed through mining and continue 
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during reclamation until bond release. 
Consistent with the procedures of 

§ 774.13 of this chapter, the regulatory 
authority may modify the monitoring 
requirements including the parameters 
covered and the sampling frequency if 
the operator demonstrates, using the 
monitoring data obtained under this 
paragraph, that— 

(i) The operation has minimized 
disturbance to the prevailing hydrologic 
balance in the permit and adjacent 
areas and prevented material damage to 
the hydrologic balance outside the 
permit area; water quantity and quality 
are suitable to support approved 
postmining land uses; or 

(ii) Monitoring is no longer necessary 
to achieve the purposes set forth in the 
monitoring plan approved under 
§ 784.14(h) of this chapter. 

(4) Equipment, structures, and other 
devices used in conjunction with 
monitoring the quality and quantity of 
ground water onsite and offsite shall be 
properly installed, maintained, and 
operated and shall be removed by the 
operator when no longer needed. 

(d) Surface-water protection. In order 
to protect the hydrologic balance, 
underground mining activities shall be 
conducted according to the plan 
approved under § 784.14(g) of this 
chapter, and the following: 

(1) Surface-water quality shall be 
protected by handling earth materials, 
ground-water discharges, and runoff in a 
manner that minimizes the formation of 
acidic or toxic drainage; prevents, to the 
extent possible using the best 
technology currently available, 
additional contribution of suspended 
solids to streamflow outside the permit 
area; and otherwise prevent water 
pollution. If drainage control, 
restabilization and revegetation of 
disturbed areas, diversion of runoff, 
mulching, or other reclamation and 
remedial practices are not adequate to 
meet the requirements of this section 
and § 817.42, the operator shall use and 
maintain the necessary water-treatment 
facilities or water quality controls. 

(2) Surface-water quantity and flow 
rates shall be protected by handling 
earth materials and runoff in accordance 
with the steps outlined in the plan 
approved under § 784.14(g) of this 
chapter. 

(e) Surface-water monitoring. (1) 
Surface-water monitoring shall be 
conducted according to the surface- 
water monitoring plan approved under 
§ 784.14(i) of this chapter. The regulatory 
authority may require additional 
monitoring when necessary. 

(2) Surface-water monitoring data 
shall be submitted every 3 months to the 
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regulatory authority or more frequently 
as prescribed by the regulatory 
authority. Monitoring reports shall 
include analytical results from each 
sample taken during the reporting 
period. When the analysis of any 
surface-water sample indicates 
noncompliance with the permit 
conditions, the operator shall promptly 
notify the regulatory authority and 
immediately take the actions provided 
for in §§ 773.17({e) and 764.14(g) of this 
chapter. The reporting requirements of 
this paragraph do not exempt the 
operator from meeting any National 
Pollutant Discharge Elimination System 
(NPDES) reporting requirements. 

. (3) Surface-water monitoring shall 
proceed through mining and continue 
during reclamation until bond release. 
Consistent with § 774.13 of this chapter, 
the regulatory authority may modify the 
monitoring requirements, except those 
required by the NPDES permitting 
authority, including the parameters 
covered and sampling frequency if the 
operator demonstrates, using the 
monitoring data obtained under this 
paragraph, that— 

(i) The operation has minimized 
disturbance to the hydrologic balance in 
the permit and adjacent areas and 
prevented material damage to the 
hydrologic balance outside the permit 
area; water quantity and quality are 
suitable to support approved postmining 
land uses; and 

(ii) Monitoring is no longer necessary 
to achieve the purposes set forth in the 
monitoring plan approved under 
§ 784.14{i) of this chapter. 

(4) Equipment, structures, and other 
devices used in conjunction with 
monitoring the quality and quantity of 
surface water onsite and offsite shall be 
properly installed, maintained, and 
operated and shall be removed by the 
operator when no longer needed. 

(f} Acid- and fale Totesia materials, 
(1) Drainage from acid- and toxic- 
forming materials and underground 
development waste into surface water 
and ground water shall be avoided by— 

(i) Identifying and burying and/or 
treating, when necessary, materials 
which may adversely affect water 
quality, or be detrimental to vegetation 
or to public health and safety if not 
buried and/or treated, and 

(ii) Storing materials in a manner that 
will protect surface water and ground 
water by preventing erosion, the 
formation of polluted runoff, and the 
infiltration of polluted water. Storage 
shall be limited to the period until burial 
and/or treatment first become feasible, 
and so long as storage will not result in 
any risk of water pollution or other 
environmental damage. 


(2) Storage, burial or treatment 
practices shall be consistent with other 
material handling and disposal 
provisions of this chapter. 

(g) Transfer of wells. Before final 
release of bond, exploratory or 
monitoring wells shall be sealed in a 
safe and environmentally sound manner 
in accordance with §§ 817.13 and 817.15. 
With the prior approval of the regulatory 
authority, wells may be transferred to 
another party for further use. However, 
at a minimum, the conditions of such 
transfer shall comply with State and 
local laws and the permittee shall 
remain responsible for the proper 
management of the well until bond 
release in accordance with §§ 817.13 to 
817.15. ; 

(h) Discharges into an underground 
mine. (1) Discharges into an 
underground mine are prohibited, unless 
specifically approved by the regulatory 
authority after a demonstration that the 
discharge will— 

(i) Minimize disturbance to the 
hydrologic balance on the permit area, 
prevent material damage outside the 
permit area and otherwise eliminate 
public hazards resulting from 
underground mining activities; 

(ii) Not result in a violation of 
applicable water quality standards or 
effluent limitations; 

(iii) Be at a known rate and quality 
which shall meet the effluent limitations 
of § 817.42 for pH and total suspended 
solids, except that the pH and total 
suspended solids limitations may be 
exceeded, if approved by the regulatory 
authority; and 

(iv) Meet with the approval of the 
Mine Safety and Health Administration. 

(2) Discharges shall be limited to the 
following: - 

(i) water; 

(ii) Coal-processing waste; 

(iii) Fly ash from a coal-fired facility; 

(iv) Sludge from an acid-mine- 
drainage treatment facility; 

(v) Flue-gas desulfurization sludge; 

(vi) Inert materials used for stabilizing 
underground mines; and 

(vii) Underground mine development 
wastes. 

(3) Water from one underground mine 
may be diverted into other underground 
workings according to the requirements 
of this section. 

(i) Gravity discharges from 
underground mines. (1) Surface entries 
and accesses to underground workings 
shall be located and managed to prevent 
or control gravity discharge of water 
from the mine. Gravity discharges of 
water from an underground mine, other 
than a drift mine subject to paragraph 
(i)(2) of this section, may be allowed by 
the regulatory authority if it is 


demonstrated that the untreated or 
treated discharge complies with the 
performance standards of this part and 
any additional NPDES permit 
requirements. 

(2) Notwithstanding anything to the 
contrary in paragraph (i)(1) of this 
section, the surface entries and accesses 
of drift mines first used after the 
implementation of a State, Federal, or 
Federal Lands Program and located in 
acid-producing or iron-producing coal 
seams shall be located in such a manner 
as to prevent any gravity discharge from 
the mine. 

17. Section 817.43 is revised to read as 
follows: 


§ 817.43 Diversions. 

(a) General requirements. (1) With the 
approval of the regulatory authority, any 
flow from mined areas abandoned 
before May 3, 1978, and any flow from 
undisturbed areas or reclaimed areas, 
after meeting the criteria of § 817.46 for 
siltation structure removal, may be 
diverted from disturbed areas by means 
of temporary or permanent diversions. 
All diversions shall be designed to 
minimize adverse impacts to the 
hydrologic balance within the permit 
and adjacent areas, to prevent material 
damage outside the permit area and to. 
assure the safety of the public. 
Diversions shall not be used to divert 
water into underground mines without 
approval of the regulatory authority in 
accordance with § 817.41(h). 

(2) The diversion and its appurtenant 
structures shall be designed, located, 
constructed, and maintained to— 

(i) Be stable; 

(ii) Provide protection against flooding 
and resultant damage to life and 
property; 

{iii) Prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow outside 
the permit area; and 

(iv) Comply with all applicable local, 
State, and Federal laws and regulations. 

(3) Temporary diversions shall be 
removed when no longer needed to 
achieve the purpose for which they were 
authorized. The land disturbed by the 
removal process shall be restored in 
accordance with this part. Before 
diversions are removed, downstream 
water-treatment facilities previously 
protected by the diversion shall be 
modified or removed, as necessary, to 
prevent overtopping or failure of the 
facilities. This requirement shall not 
relieve the operator from maintaining 
water-treatment facilities as otherwise 
required. A permanent diversion or a 
stream channel reclaimed after the 
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removal of a temorary diversion shall be 
designed and constructed so as to 
restore or approximate the premining 
characteristics of the original stream 
channel including the natural riparian 
vegetation to promote the recovery and 
the enhancement of the aquatic habitat. 

(4) The regulatory authority may 
specify additional design criteria for 
diversions to meet the requirements of 
this section. 

(b) Diversion of perennial and 
intermittent streams. 

(1) Diversion of perennial and 
intermittent streams within the permit 
area may be approved by the regulatory 
authority after making the finding 
relating to stream buffer zones called for 
in 30 CFR 817.57 that the diversions will 
not adversely affect the water quantity 
and quality and related environmental 
resources of the stream. 

(2) The design capacity of channels 
for temporary and permanent stream 
channel diversions shall be at least 
equal to the capacity of the unmodified 
stream channel immediately upstream 
and downstream from the diversion. 

(3) The requirements of paragraph 
(a)(2)(ii) of this section shall be met 
when the temporary and permanent 
diversions for perennial and intermittent 
streams are designed so that the 
combination of channel, bank and flood- 
plain configuration is adequate to pass 
safely the peak runoff of a 10-year, 6- 
hour precipitation event for a temporary 
diversion and a 100-year, 6-hour 
precipitation event for a permanent 
diversion. 

(4) The design and construction of all 
stream channel diversions of perennial 
and intermittent streams shall be 
certified by a qualified registered 
professional engineer as meeting the 
performance standards of this part and 
any design criteria set by the regulatory 
authority. 

(c) Diversion of miscellaneous flows. 
(1) Miscellaneous flows, which consist 
of all flows except for perennial and 
intermittent streams, may be diverted 
away from disturbed areas if required or 
approved by the regulatory authority. 
Miscellaneous flows shall include 
ground-water discharges and ephemeral 
streams. 

(2) The design, location, construction, 
maintenance, and removal of diversions 
of miscellaneous flows shall meet all of 
the performance standards set forth in 
paragraph (a) of this section. 

(3) The requirements of paragraph 
(a)(2)(ii) of this section shall be met 
when the temporary and permanent 
diversions for miscellaneous flows are 
designed so that the combination of 
channel, bank and flood-plain 
configuration is adequate to pass safely 


the peak runoff of a 2-year, 6-hour 
precipitation event for a temporary 
diversion and a 10-year, 6-hour 
precipitation event for a permanent 
diversion. 


§§ 817.44, 817.48, 817.50, 817.52, 817.53, 
817.54 and 817.55 [Removed] 


18. Sections 817.44, 817.48, 817.50, 
817.52, 817.53, 817.54 and 817.55 are 
removed. 

Authority: Pub. L. 95-87, 30 U.S.C. 1201 et 
seq. 

{FR Doc. 83-25659 Filed 9-22-83; 8:45 am] 
BILLING CODE 4310-05-t 


30 CFR Parts 701, 816, and 817 


Surface Coal Mining and Reclamation 
Operations: Permanent and Temporary 
impoundments 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
ACTION: Final rule. 


SUMMARY: The Office of Surface Mining 


Reclamation and Enforcement (OSM) is 
adopting final rules to simplify the 
requirements for design and 
construction of impoundments, which 
include all water, sediment, slurry or 
other liquid or semi-liquid holding 
structures and depressions, either 
naturally formed or artificially built. 
These rules provide design latitude to 
professionals, remove inconsistencies 
among previous rules, and clarify 
definitions. This action is being done to 
resolve conflicting and overlapping 
rules, and eliminate duplication. 
EFFECTIVE DATE: October 26, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Robert A. Wiles, Technical Services and 
Research, Office of Surface Mining 
Reclamation and Enforcement, U.S. 
Department of the Interior, South 
Building, 1951 Constitution Avenue, 
NW., Washington, D.C. 20240, 202-343- 
2185. 
SUPPLEMENTARY INFORMATION: 
I. Background 
II. Discussion of Comments and Rules 
Adopted 
Ill. Procedural Matters 


I. Background 


Section 515(b)(10) of the Surface 
Mining Control and Reclamation Act of 
1977, 30 U.S.C. 1201 et seg. (the Act), 
requires surface coal mining operations 
to minimize disturbances to the 
prevailing hydrologic balance and to the 
quality and quantity of water in surface- 
and ground-water systems. Section 
515(b)(8) of the Act requires that 
permanent impoundments be of 
adequate size, that the stability of an 


impoundment be compatible with that of 
the structures constructed under the 
Watershed Protection and Flood 
Prevention Act, Pub. L. 85-566, that the 
quality of the impounded water be 
permanently suitable for its intended 
use and impoundment discharges not 
degrade the water quality of the 
receiving waters below the standards 
established in applicable Federal and 
State law, that the final grading provide 
adequate safety and access for proposed 
water users, that the water level be 
reasonably stable, and that the 
impoundment not diminish the quality or 
quantity of water used by adjacent or 
surrounding landowners for agricultural, 
industrial, recreational, or domestic 
uses. 

Sections 516(b) (9) and (10) of the Act 
impose similar requirements on the 
surface effects of underground mining. 
Section 516(b)(10) also provides that 
consideration should be given to the 
distinct differences between surface and 
underground mining. OSM has 
considered potential differences and has 
decided to promulgate identical 
impoundment rules for surface and 
underground mining, because the 
environmental and safety concerns that 
affect the design, construction, and 
maintenance of surface impoundments 
are the same whether associated with 
surface or underground mines. 

On March 13, 1979, OSM published 
permanent program rules (44 FR 15312) 
that contained standards for permanent 
and temporary impoundments (30 CFR 
816.49, 816.56, 817.49, and 817.56). 

On June 21, 1982, OSM proposed 
amendments to some of these rules (47 
FR 26754). Written and oral comments 
on these proposed rules were received 
during the comment period which closed 
on September 10, 1982. OSM is now 
adopting the final rules and 
amendments to §§ 701.5, 816.49, 816.56, 
817.49 and 817.56. OSM has adopted 
rules different in some respects from 
those proposed, in response to the 
public comments received. The rules 
adopted and the comments on the 
proposed rules are discussed below. 

Previous §§ 816.49 and 817.49 read 
essentially the same, as did §§ 816.56 
and 817.56, except that sections from 
Part 816 referred to surface mining and 
sections from Part 817 referred to 
underground mining. Under this 
rulemaking the final sections of Parts 
816 and 817 governing impoundments 
will continue to read essentially the 
same, as will those sections of Parts 816 
and 817 concerning postmining 
rehabilitation of sedimentation ponds, 
diversions, impoundments and 
treatment facilities. 
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To simplify this preamble, OSM will 
discuss the comments and rules of 
§§ 816.49 and 816.56 with the 
understanding that the discussion will 
also apply to §§ 817.49 and 817.56. 
Generally comments have been 
discussed in the context of the final rule, 
and where no comments were received 
there is no discussion. In some instances 
OSM has combined the discussion of 
comments on more than one paragraph 
for convenience and readability. 

One other related rulemaking should 
be mentioned. On July 2, 1981, OSM 
published a proposal concerning effluent 
limitations and sedimentation pond 
design criteria (46 FR 34784). The 
effluent limitations portion of that 
proposal has already been finalized (47 
FR 47216, October 22, 1983). A final rule 
on sedimentation ponds and other 


siltation structures is expected to be 
issued shortly. The July 1981 proposal 
duplicated certain requirements of the 
impoundments rule because all 
sedimentation ponds are impoundments. 
The approach taken in the revised 
sedimentation ponds rule is to avoid 
unnecessary duplication. Thus such 
rules will cross reference this finai rule. 
The preamble to the revised siltation 
structure rules will respond to comments 
that relate to both those rules and the 
impoundments rules and is part of the 
basis for the rules on impoundments. 
To assist the reader in understanding 
the changes in the final rule, the 
following derivation table shows the 
relationship of the final rules to the 
previous rules and the proposed rules. 
The same changes apply for Part 817— 
Underground mining activities. 


DERIVATION TABLE—IMPOUNDMENTS 





«| 816.49(a\(5), 816.49(b)-816.49(q)(2) 


Section 816.49 


(b)(2){v)(A) and (b)(2)fii). 
(O){2(v(A) and (b)(2)fv)(B). 


...| 816.49(a)(5), 816.49(b)-816.46()) M2)ivM(C) 
816.49(a)(5), 816.49(b)-816.46(m) .. | {o2)i 
816.49(a)(5), 816.49(b)-816.46(n) 
816.49(a)(5) and (d), 816.49(b)-81€.46¢ 
816.49(a)(5) and (e), 816.49(b)-816.46(s) 


aud] 816.49(a)(1).... 

| 816.49(a){2).... 
616.49(a)(3) 
816.49(a4 
816.49(a)(7’ 





II. Discussion of Comments and Rules 
Adopted 


General Comments 


Performance Standards vs. Design 
Criteria. Several commenters believed 
that the proposed elimination of specific 
design criteria in the previous rules in 
favor of performance standards would 
weaken the implementation and 
enforceability of the regulatory 
requirements and increases the 
possibility of impoundment failure. 
Other commenters applauded the 
increased design flexibility. 

OSM has placed emphasis on 
performance standards rather than on 
design criteria because it believes that 
performance standards, which will 
allow more site-specific flexibility, will 
be at least as effective or more effective 


“| (@)(2)v) (B, D and €). 
| (b)(2){v) (C, D and E). 


| (aity(vi. 
--| (a)(1 (vil) and (b)(2)fiv)(A). 
(b}, (b){1), and (b){2). 


at achieving the requirements and 
standards required by the Act. OSM 
intends to place more responsibility on 
the operator and qualified registered 
professional engineers. So long as 
satisfactory performance is achieved, 
the design of the structure may be left to 
the engineer's discretion. A more 
extensive discussion of the relative 
merits of the use of design criteria 
versus the use of performance standards 
is set forth in Volume I of the “Final 
Environmental Impact Statement OSM 
EIS—1: Supplement” (FEIS) at pp. I-7 to 
II-8 and IV-5 through IV-7. Moreover, 
these final rules will not increase the 
possibility of impoundment failure 
because there are detailed inspection 
requirements, and both the design and 
construction of impoundments will be 


subject to certifications by qualified 
registered professional engineers and 
approval by the regulatory authority. 
Commenters objected to OSM's 
proposal to delete specific provisions 
concerning slope steepness, erosion, 
embankment stability, and repair of rills 
and gullies, contained in previous 
§ 816.49(c)-(h). The commenters felt that 
the Act required these provisions and 
that the rules should also address them. 
OSM has adopted final rules with 
regard to erosion and embankment 
stability. A specific design criterion for 
slope steepness, which appeared in 
previous § 816.49{c) is unnecessary in 
view of the performance standards 
contained in these rules. The repair and 
revegetation of rills and gullies are 
addressed by revised § 816.95(b) (see 48 
FR 1160, January 10, 1983) and 
§§ 816.111-816.116. Thus, OSM has not 
eliminated any requirement necessary to 
ensure compliance with the Act. - 


Section 701.5 Definitions. 


MSHA: OSM proposed to amend 30 
CFR 701.5 by adding a definition of the 
term “MSHA” as an abbreviation for the 
Mine Safety and Health Administration. 
OSM has adopted that definition as 
proposed. This allows the use of the 
abbreviation rather than the lengthy full 
title throughout OSM’s rules. No 
comments were received on this 
provision. 

Permanent Impoundments and 
Temporary Impoundments: In addition, 
OSM received comments that some 
terms included in the proposed rules, but 
not previously defined, were confusing. 
Accordingly, OSM is adopting new 
definitions of the terms “permanent 
impoundment” and “temporary 
impoundment.” The distinction adopted 
between permanent and temporary 
impoundments parallels the definition 
already adopted for permanent and 
temporary diversions and implements 
the statutory distinction created by 
section 515(b)(8) of the Act. 

“Permanent impoundment” is defined 
to mean an impoundment which is 
approved by the regulatory authority 
and, if required, by other State and 
Federal agencies for retention as part of 
the postmining land use. 

“Temporary impoundment” is defined 
to mean an impoundment used during 
mining and reclamation but not 
approved by the regulatory authority to 
remain as part of the approved 
postmining land use. 

Impoundment: OSM is also amending 
the definitions of “impoundment” and 
“sedimentation pond” for clarity. 

The word “impoundments” is defined 
to mean all water, sediment, slurry or 
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other liquid or semi-liquid holding 
structures and depressions, either 
naturally formed or artificially built. The 
words “closed basin” have been 
removed as unnecessary and the 
definition has been reworded, but the 
definition of impoundment is still 
intended to include all structures or 
basins included in the previous 
definition. 

Sedimentation Pond: The term 
“Sedimentation Pond” is defined to 
mean an impoundment used to remove 
solids from water in order to meet water 
quality standards or effluent limitations 
before the water leaves the permit area. 
The revision to the definition is included 


in this final rule rather than the siltation 


structure rule so as to keep the 
definitional changes relating to 
impoundments together. 

OSM’s previous rules had defined 
sedimentation pond without making it 
clear that all sedimentation ponds were 
impoundments. It did list certain 
structures that were not sedimentation 
ponds and it referenced the performance 
requirements for sedimentation ponds. 
The definition has been simplified by 
rewording, removing reference to 
§ 816.46, which was unnecessary, and 
by removing the list of secondary 
sediment control structures. Secondary 
sediment control structures, such as 
straw dikes, riprap, check dams, or 
mulches, are not impoundments, and 
thus are not sedimentation ponds under 
the new definition, even without an 
express exclusion. 

The definition adopted for 
“sedimentation pond” establishes that 
all sedimentation ponds are 
impoundments. Thus, all sedimentation 
ponds must satisfy the requirements for 
impoundments. Sedimentation ponds 
must also satisfy the additional 
requirements for siltation structures in 
revised 30 CFR 816.46. Thus, there is no 
need to cross-reference § 816.46 in the 
definition of “sedimentation pond.” 


Sections 816.49 and 817.49 
Impoundments. 


As proposed, the title of final 
§§ 816.49 and 817.49, “Impoundments,” 
has been modified by deleting the 
phrase “Hydrologic balance” to more 
precisely describe the content of the 
rules. 

The format of final § 816.49 has been 
changed from the previous rules and 
from the proposed rules. Final § 816.49 
contains three paragraphs. Paragraph (a) 
contains the general requirements 
applicable to all impoundments. Cross- 
reference is made to those portions of 
MSHA’'s rules at 30 CFR 77.216 which 
provide standards for impoundments. 
Paragraph (b) contains those additional 


requirements applicable specifically to 
permanent impoundments. Paragraph (c) 
contains the additional standard 
applicable only to temporary 
impoundments. 

This reorganization is consistent with 
the suggestion of one commenter who 
favored a reorganization to clarify the 
requirements for permanent 
impoundments and temporary 
impoundments. 

The previous rules for temporary 
impoundments, § 816.49(b), cross- 
referenced the performance standards 
for sedimentation ponds. The June 21, 
1982, proposal attempted to establish 
certain performance standards for 
impoundments that would not have 
applied to sedimentation ponds. Under 
this final rule, the performance 
standards apply to impoundments 
regardless of whether the particular 
structure is also a sedimentation pond. 

In the June 21, 1982, proposal, OSM 
had solicited comments on the question 
of whether the sedimentation pond rules 
should cross-reference the impoundment 
rules. Some commenters felt that cross- 
referencing would add an unnecessary 
duplication. They felt that the 
sedimentation pond rules should be 
applicable whenever an impoundment 
was used as a sedimentation pond and 
that the test for whether an 
impoundment was a sedimentation pond 
should be related to use, with only one 
set of standards applicable to either. 
Other commenters noted that in some 
parts of the country most impoundments 
serve a sedimentation function. 
Therefore, they suggested that the 
impoundments rules should cross- 
reference the sedimentation pond rules. 
OSM has decided that there is no need 
for § 816.49 to reference § 816.46. The 
sedimentation pond rules (now called 
the siltation structure rules) will also 
apply by their own terms. On the other 
hand, final § 816.46 will cross-reference 
§ 816.49. This is discussed further in the 
siltation structure rule. 

Relationship to MSHA. With these 
final rules OSM is attempting to clarify 
the relationship between OSM and 
MSHA regarding the responsibility for 
regulating impoundments. The previous 
rules required duplicative reviews of 
impoundment plans by MSHA and 
OSM, and duplicative enforcement and 
emergency notification. In an attempt to 
reduce this duplication, OSM proposed 
to allow MSHA primary responsibility 
for impoundment design review and 
emergency action. OSM received many 
comments on this issue. 

MSHA's rules require it to review and 
approve the design, construction, and 
maintenance of those impoundments 
which meet the size or other qualifying 


criteria of 30 CFR 77.216(a). MSHA’s 
rules apply to an impoundment if the 
impounding structure can impound 
water, sediment or slurry to an elevation 
of 5 feet above the upstream toe of the 
structure and has a storage volume of 
20-acre feet or more, if it can impound 
those liquids to an elevation of 20 feet or 
more above the upstream toe of the 
structure, or if it is determined to 
present a hazard to coal miners. If a 
proposed structure qualifies for MSHA 
review, plans for its design, construction 
and maintenance must be submitted to 
and approved by the MSHA District 
Manager prior to construction. MSHA 
requires that the plans must include 
details on size, foundation, freeboard, 
spillways, diversions, outlets, slope 
protection, and materials, and requires 
that a registered engineer certify that the 
impounding structure will be 
constructed in accordance with current, 
prudent engineering practices for the 
maximum volume of water sediment or 
slurry which can be impounded 
considering the size, use, and location of 
the structure. Thus, for nearly every 
design criterion contained in OSM’s 
previous rules, there is a review of the 
plan for that element in MSHA's rules 
governing large impoundments. 

Several commenters were concerned 
that more than one agency (MSHA, 
OSM, and/or State regulatory 
authorities) could continue to retain 
authority over a single impounding 
structure. Some liked the proposed rule 
in that it would reduce existing 
duplication of regulatory control. Other 
commenters felt that MSHA was 
properly the lead agency in dam 
approvals, and applauded OSM's 
proposal. One commenter noted that 
MSHA implementation of emergency 
provisions would clarify MSHA’s 
responsibility. Some State regulatory 
authorities felt that the rules gave 
authority to MSHA which should be 
delegated to the States; some States 
were concerned that their authority 
would be preempted unless the language 
was amended. Other commenters felt 
that OSM was improperly relinquishing 
the approval or enforcement authority of 
the State to another Federal agency. 
Several commenters believed that OSM 
intended to defer all decisions on 
impoundments to MSHA and objected 
to OSM's willingness to defer or allow 
regulatory authorities to defer to MSHA 
for decisions on impoundments. 

The proposed provisions, which 
commenters perceived as an attempt to 
defer OSM's responsibility to MSHA, 
have not been adopted. The final rule 
retains independent regulatory authority 
responsibility under section 515, 506, 
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507, 508 and 510 of the Act for permitting 
and ensuring operator compliance with 
the performance standards found in 
section 515(b)(8) of the Act and with 
Pub. L. 83-566. Under the final rule, 
MSHA’s approval of the design and 
construction of impoundments subject to 
the Act will not satisfy the requirement 
for approval by the regulatory authority. 
Thus, under final § 816.49 and the 
permittting rules, the regulatory 
authority must review and approve 
plans for impoundments to ensure that 
the structures are designed to be in 
compliance with appropriate standards. 
Final § 816.49(a) requires that plans for 
the construction of large impoundments 
must be submitted both to MSHA and 
the regulatory authority. The regulatory 
authority may consider MSHA’s action 
on plans for impoundments, but is 
independently charged to make its own 
findings with regard to plan approval. 

In addition, because sections 515{b)(8) 
and 515(b)(10) of the Act apply to all 
impoundments, and not just those 
regulated by MSHA, the regulatory 
authority must regulate the design, 
construction and maintenance of 
impoundments that do not meet the size 
or other qualifying criteria of 30 CFR 
77.216. 

One commenter wanted clarification 
as to whether OSM or MSHA would 
regulate impoundments used as 
sediment ponds. Because most sediment 
ponds will not meet the criteria in 30 
CFR 77.216(a), generally only OSM's 
rules at 30 CFR 816.49 and 816.46 and 
those included in the regulatory program 
will apply. Should a sedimentation pond 
meet the 30 CFR 77.216(a) criteria, it will 
be subject to MSHA’s requirements as 
well. 

Some commenters did not like OSM’s 
proposal to cross-reference MSHA’s 
rules because OSM is statutorily obliged 
to promulgate its own rules governing 
impoundments and also because 
MSHA's standards would not provide 
the statutorily required level of 
environmental protection. These 
commenters noted the requirement in 
section 501 of the Act to promulgate 
rules and indicated that OSM 
referencing MSHA standards would not 
satisfy OSM’s responsibility to 
promulgate rules, and to provide for 
enforcement of the Act. 

OSM’s responsibility under section 
501(b) of the Act is to “promulgate and 
publish * * * performance standards 
based on and conforming to the 
provisions of Title V * * *.” OSM has 
determined that its statutory goals will 
be achieved in part by referencing the 
rules already promulgated by MSHA. 
The standards included in MSHA's 
rules, which were promulgated primarily 


to protect miners, will also help to 
protect the environment and public 
health and safety. Thus, OSM may 
reference MSHA’s standards in its rules 
governing these same topics, while at 
the same time reducing unnecessary 
conflict and duplication between 
regulatory schemes. 

One commenter asserted that the 
regulatory authorities should not have 
the responsibility to monitor or enforce 
compliance with provisions of 30 CFR 
Part 77 for those impoundments which 
meet the criteria of 30 CFR 77.216. 

OSM has not adopted proposed 
§ 816.49(b)(1)(iii) which would have 
required the regulatory authority to 
regulate for compliance with MSHA 
requirements. Under these final rules, 
the regulatory authority is responsible 
for assuring compliance with 
requirements imposed under the Act. 
However, to the extent that MSHA’s 
rules are referenced, they will be 
enforced under the Act. 

One commenter suggested that OSM 
require that impoundments subject to 30 
CFR 77.216 must be approved by MSHA 
for compliance with 30 CFR Part 77 
before the regulatory authority may 
approve them. 

Because impoundments subject to 30 
CFR 77.216 must obtain approval from 
both MSHA and the regulatory authority 
prior to construction it does not matter 
whether the regulatory authority or 
MSHA approves first. However, since 
MSHA reviews only that part of the 
mining application concerning 
impoundments it will, in most cases, 
issue its decision first. Furthermore, in 
many cases the regulatory authority 
may wish to wait for MSHA decisions 
which may be helpful to the regulatory 
authority in its own review. 


Section 816.49{a) General 
requirements, 


Final § 816.49(a) sets forth the general 
requirements applicable to all 
impoundments. 


Section 816.49({a)}(1)} 


Final § 816.49(a)(1) was proposed as 
the first paragraph of § 816.49(b). It has 
been revised for clarity and to reflect 
the fact that all impoundments which 
meet MSHA’s criteria at 30 CFR 
77.216(a) must satisfy the requirements 
of 30 CFR 77.216, as well as the other 
applicable requirements of § 816.49. The 
proposed phrase “excluding 
sedimentation ponds” has not been 
adopted in final § 816.49(a)(1) to reflect 
that sedimentation ponds are 
impoundments. Under the final rule, the 
plan required to be submitted to the 
District Manager of MSHA under 30 
CFR 77.216 must also be submitted to 


the regulatory authority as part of the 
permit application. 

A number of commenters appear to 
have been confused by a typographical 
error. In proposed § 816.49{b) the phrase 
“impoundments * * * that meet the size 
or other criteria in 30 CFR 77.216(a) 

* * *” was incorrectly reproduced as 
“impoundments that meet the size of 
other criteria in 30 CFR 77.216({a) * * *.” 
(Emphasis added). Because of the error, 
commenters suggested organizational 
changes. OSM has organized the final 
rule along the lines suggested by the 
commenters as well as that intended by 
OSM. 

One State regulatory authority felt 
that the criteria in 30 CFR 77.216(a) 
should be included in OSM’s regulatory 
text, rather than referenced. 

OSM has decided to cross-reference 
MSHA’s rules. The regulatory text need 
not be reproduced in full because, 
generally, operators should have 
MSHA’s rules available when they are 
applicable. If a State regulatory 
authority wishes to include the full text 
of MSHA’s criteria in its own rules, it 
may do so. 


Section 816.49{a}(2) 


OSM’s previous rules set design 
criteria for the construction of 
impoundments. OSM had proposed, in 
§ 816.49(b)(2)(v)(A) that dams and 
embankments for water impoundments 
be designed by a qualified registered 
professional engineer or other certified 
professional with respect to critical 
dimension, stability and hydraulic 
performance. 

Under final § 816.49({a)(2), the design 
of impoundments must be certified by a 
qualified registered professional 
engineer experienced in the design and 
construction of impoundments. 

The engineer must certify that the 
impoundment is designed to meet 
OSM'’s performance standards using 
current, prudent engineering practices 
and any design criteria set by the 
regulatory authority. 

The requirement is applicable to all 
impoundments, not just water-holding 
ones, to reflect that the definition of 
impoundments includes all liquid- 
holding structures. The requirement 
includes all aspects of design, not only 
critical dimension, stability and 
hydraulic performance, as proposed, 
because other elements of impoundment 
design may affect safety and 
environmental protection resulting from 
an impoundment. 

Commenters objected to the proposed 
requirement for a qualified registered 
engineer or other certified professional 
to design dams and embankments for 
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impoundments. One commenter 
suggested that in some cases, such 
professionals may be unqualified to 
perform the needed work, whereas other 
company employees who are not 

gia may be more experienced and 
able. 

Under the final rule, OSM intends to 
ensure that the certifying professionals 
have experience and are qualified to 
complete the necessary certification. 
Under final § 816.49({a)(2), others who 
are qualified, rather than professional 
engineers, may design impoundments. 
However, the design must be certified 
by a qualified registered professional 
engineer. Thus, in some instances 
operators may minimize the expense of 
hiring design professionals by relying on 
non-engineers for the design work, but 
the approval of engineers must be 
obtained in order te ensure proper 
design. 

One commenter objected to the 
certification requirement because it 
would not guarantee the work, it would 
not be cost-effective and because State 
regulatory authorities would not have 
the expertise or ability to rule on 
personnel qualifications. 

OSM disagrees. Although a design 
certification is not a “guarantee,” it will 
increase the likelihood that 
impoundments will be designed 
properly. Also a properly designed 
impoundment will likely reduce the 
necessity for expensive remedial action 
in the future. Under the Act, regulatory 
authorities have the responsibility for 
assuring that qualified registered 
professional engineers are involved in a 
number of aspects of the design and 
construction of surface coal mining 
operations. Thus, requiring certifications 
for impoundments does not impose any 
burden on regulatory authorities for 
which they are unequipped. Under the 
final rule, the regulatory authority will 
not review general personnel 
qualifications, but will determine 
whether engineers have sufficient 
experience to certify the design of the 
impoundment. 

OSM had also proposed that qualified 
registered professional engineers or 
other certified professionals be required 
to “accept professional liability * * *” 
for design and certification functions. 
Commenters were unsure of the meeting 
of that proposal. 

The proposed statement of engineer 
liability has not been adopted. In 
certifying a design or that construction 
has complied with a design, an engineer 
may be liable for his action if his 
certification has been incorrect. The 
degree of liability may vary with State 
law. OSM’s proposal was intended to 
require engineers to recognize this 


liability. However, the specific 
statement that the engineer accepts 
liability is unnecessary because such 
liability exists independently of OSM 
regulation. It should also be noted that 
OSM did not, by its proposal, intend to 
limit an operator's responsibilities. 


Section 816.49(a}(3) 


Final § 816.49(a)(3) requires 
impoundments to have a minimum 
safety factor of 1.5 for the normal pool 
with steady seepage saturation 
conditions, and a seismic safety factor 
of at least 1.2. 

OSM's previous rules referenced 
different static safety factors for 
different types of impoundments. 
Temporary impoundments were 
required to meet a 1.5 static safety 
factor by reference to previous 
§ 816.46(q)(2). Permanent impoundments 
were required to meet standards 
contained in one of two technical 
publications depending on whether they 
were subject to 30 CFR 77.216 or not. 

OSM had proposed to eliminate this 
confusing static safety factor system, in 
favor of a more general system of 
requiring static safety factors as 
determined “by prudent engineering 
design.” 

Two commenters felt the proposed 
requirement in § 816.49(b)(2){iv)(B) that 
the factor of safely be “adequate” was 
vague and open to interpretation. One of 
the commenters suggested a specific 
static safety factor be set, finding it to 
be reasonable and necessary to ensure 
minimum national regulation and 
enforcement. Another commenter asked 
that the 1.5 static safety factor of the 
previous rule be retained. 

Accordingly, OSM has adopted safety 
factors comparable to those in the 
previous rules, but which have been 
simplified. Only a single static safety 
factor (1.5) is required for all 
impoundments; but regulatory 
authorities may increase that factor. A 
seismic safety factor of at least 1.2 is 
required. 

Based on examination of U.S. 
Department of Agriculture, Soil 
Conservation Service guidelines, “Earth 
Dams and Reservoirs” (Technical 
Release No. 60, June 1976), OSM has 
determined that impoundments 
constructed under these final rules are 
in accordance with section 515(b)(8)(B) 
of the Act and “will be designed as to 
achieve necessary stability with an 
adequate margin of safety compatible 
with structures constructed under Pub. 
L. 83-566" (The Watershed Protection 
and Flood Prevention Act). 


Section 816.49(a}(4) 


Final § 816.49(a)(4) adopts the 
requirement proposed as 
§ 816.49(b)(2){iv)(C) which requires that 
impoundments have adequate freeboard 
to resist overtopping by waves or by 
sudden increases in storage volume. 

One commenter believed that the 
proposed freeboard requirement was 
vague and should be replaced by a more 
concrete statement. The commenter 
suggested that such technical 
requirements be addressed by stating 
that designs be based on recognized 
professional standards and any design 
criteria established, by the regulatory 
authority. Another commenter requested 
specific requirements be set. OSM 
disagrees that specific freeboard 
requirements should be set. Under final 
§ 816.49(a}(2} impoundments must be 
designed using current, prudent 
engineering practices and any design 
criteria established by regulatory 
authority. In this context, qualified 
engineers, working within the stability 
and storm event criteria will be able to 
determine freeboard requirements 
without further specification. Because 
site-specific conditions determine the 
water levels, these determinations need 
to be made on a site-specific basis. 
Therefore, national freeboard design 
criteria would be inappropriate. 


Section 816.49{a}(5) 


In § 816.49{b)({2)(iv)(D), OSM proposed 
that impoundment foundations be 
excavated and prepared to resist failure 
and cutoff trenches be installed if 
necessary for stability. Final 
§ 816.49(a)(5)(i) provides more 
specificity than what was proposed. 
Impoundment foundations must be 
designed to be stable under all 
conditions of construction and 
operation. Sufficient foundation 
investigations and laboratory testing 
must be performed to determine the 
design requirements for foundation 
stability. Final § 816.49(a)(5)(ii) follows 
the proposed rule and requires that in 
constructing foundations all vegetative 
and organic materials must be removed 
and foundations must be excavated and 
prepared to resist failure. Furthermore, 
cutoff trenches must be installed, if 
necessary to ensure stability. The 
emphasis in the final rule on proper 
design and construction of foundations 
recognizes the crucial role that a sound 
foundation plays in preventing failures. 
Such safety considerations must be 
reflected in the certification of the 
design and the certification of the 
construction of impoundments. No 
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comments were received on this 
provision. 


Section 816.49(a)(6) 


Final § 816.49(a)(6), adopted as 
proposed in § 816.49(b)(2){iv)(E), require 
that slope protection must be provided 
to protect against surface erosion at the 
site and protect against sudden 
drawndown. No comments were 
received on this provision. 


Section 816.49(a)}(7) 


Final § 816.49(a)(7), which was 
proposed as § 816.49(b)(2)(iv)(F), 
requires that embankment faces and 
surrounding areas be vegetated except 
that where water is impounded they 
may be riprapped or otherwise 
stabilized in accordance with accepted 
design practices. No comments were 
received on this provision and it is 
adopted as proposed. 


Section 816.49{a)(8) 


Final § 816.49(a)(8), which was 
proposed as § 816.49(b)(2){iv)(G), 
requires that impoundments must 
include a combination of principal and 
emergency spillways designed and 
constructed to safely pass the design 
precipitation event. The design 
precipitation events are specified 
separately. These are discussed further 
below. The proposed provision was 
changed to clarify that all 
impoundments must have a combination 
of principal and emergency spillways. It 
should be noted that revised 
§ 816.46(c)(2){ii) will allow certain 
sedimentation ponds to be constructed 
with only one spillway. 

The Environmental Protection Agency 
(EPA) raised one concern regarding 
spillways. The EPA effluent limitations 
require zero discharge for new source 
preparation plant water circuits. The 
closed-loop water circuits sometimes 
include impoundments such as slurry 
ponds. Although impoundments at new 
source preparation plants must have 
spillways under these rules, their 
discharges should be recycled and flow 
back to the facility to meet EPA 
requirements. 


Section 816.49Ha}(9) 


Final Section 816.49(a)(9), proposed in 
§ 816.49(b)(2)(iv){H), requires that the 
vertical portion of any remaining 
highwall must be located far enough 
below the low-water line along the full 
extent of the highwall to provide 
adequate safety and access for the 
proposed water users. The proposed 
provision requiring excavated ponds to 
meet the requirements of § 816.49(a) is 
unnecessary because excavated ponds 


are impoundments and thus already 
subject to such standards. 

OSM has reworded the requirement 
from the proposed rule to clarify that the 
intent of the requirement is to ensure 
safety and access as well as stability 
and protection of exposed surfaces. 
OSM’s proposal included language 
indicating that stability and problems 
from exposure and spalling were to be 
avoided. These will be assured if 
adequate safety and access are 
provided. The other performance 
standards of the rule will also protect 
against these concerns. 

One State commenter found the 
requirement acceptable as long as “top 
of the highwall” is meant to be that 
portion that has not sloped to 
anticipated mean water elevation and 
the sloped upper section is not 
considered to be highwall. Another 
commenter agreed with the proposed 
version. 

Other commenters suggested 
modifying the proposal to clarify that-all 
of the vertical highwalls are to be 
covered. The commenters also suggested 
deleting language “far enough below” 
finding the remaining phrase, “the 
remaining vertical portion of the 
highwall shall be below the annual low- 
water line * * *,” sufficient to ensure 
the proper coverage and stability of the 
highwall. 

OSM has revised the provision in 
order to apply it only to the vertical 
portion of highwalls. OSM has retained 
the language “far enough below” to 
ensure that water coverage is adequate 
even during the low-water periods. One 
purpose of this provision is to prevent 
the exposure of vertical impoundment 
walls and, thus, ensure stability. 


Section 816.49(a)}{10) 


OSM had proposed, in § 816.49 
(b)(2)(v)(B-E) and (b)(2){vi), various 
requirements dealing with inspections 
and the qualifications of those who 
make inspections. Similar requirements 
have been adopted in final 
§ 816.49(a)(10)(i-iii). 

Under final § 816.49(a)(10), all 
impoundments must be inspected by a 
qualified registered professional 
engineer or other qualified professional 
specialist under the direction of a 
professional engineer. The person 
conducting the inspection must be 
experienced in the construction of 
impoundments. This final rule follows 
previous § 816.49 (f) and (h) which 
required that inspections be conducted 
by qualified registered professional 
engineers. 


Section 816.49{a){10){i) 


Final § 816.49(a)(10)(i) requires 
inspections be made regularly during 
construction, upon completion of 
construction, and at least yearly until 
removal or release of the performance 
bond. One commenter suggested that for 
those situations where the impoundment 
will be below the natural gradeline (as 
for example, at the site of a final pit in a 
low topographic area), the proposed 
requirement (§ 816.49 (b)(2)(v){B)) that 
impoundments are to be inspected 
during construction could be interpreted 
to require inspection of normal mine “pit 
cuts” and in-pit spoil placement. The 
commenters requested that the rules 
state that professional certification is 
only required for the final regraded 
slopes at the time of creation of the 
permanent impoundment. 

OSM has reworded the rules for 
clarity. The final rules require 
inspections of impoundments by a 
qualified registered professional 
engineer or other certified professional 
to ensure that all construction 
specifications are met. Normal pit cuts 
need not be inspected under this section 
because they will not be impoundments. 

OSM had proposed in 
§ 816.49(b)(2)(v)(D) to require inspection 
by a qualified person of impoundments 
which do not meet the 30 CFR 77.216{a) 
criteria during construction and every 30 
days thereafter, with certification 
required after construction and again at 
least annually. (Impoundments meeting 
the criteria of 30 CFR 77.216(a) must, 
under 30 CFR 77.216-3, be examined 
every seven days.) 

Commenters on the proposal 
suggested that inspection every 30 days 
would be too often and unnecessary for 
small impoundments. One commenter 
suggested that quarterly inspections 
would suffice. Another suggested that 
“routine” inspections would be 
adequate. One commenter thought that 
the regulatory authority should establish 
inspection frequency. In the previous 
rules small impoundments were exempt 
from all inspection subsequent to 
construction. OSM also received 
comments and testimony from 
congressional hearings that suggested 
that impoundments too small to meet 
MSHA’s criteria might nonetheless 
constitute a hazard. 

Under final § 816.49(a)(10)(i) OSM has 
also adopted a post-construction annual 
inspection requirement because the 
potential impact resulting from changing 
seasonal weather conditions, or changes 
of sediment volume for sedimentation 
ponds, might change the stability of the 
impoundment or suitability for its use. A 
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requirement for a quarterly examination 
of small non-hazardous impoundments 
is adopted in final § 816.49{a)(11). 

OSM had proposed in 
§ 816.49(b)(2){v}(D) that impoundments 
be inspected for water quality as well as 
for stability, maintenance and 
performance. A commenter noted that 
previous rules required only discharged 
water leaving the permit area to meet 
certain water quality standards and was 
confused as to which OSM rule 
governed the quality of water held in an 
impoundment. 

OSM has not adopted the explict 
requirement that inspections consider 
on-site water quality. Nonetheless, 
under 30 CFR 816.42 and final 
§ 816.49(b)(2), which is discussed below, 
the water quality standards for water 
discharged from impoundments, and for 
water remaining in permanent 
impoundments, must be achieved. 


Section 816.49a}(10)(ii) 


Final § 816.49({a)(10)(ii) states the 
qualified registered professional 
engineer must promptly, after each 
inspection, provide to the regulatory 
authority a certified report-that the 
impoundment has been constructed and 
maintained as designed and in 
accordance with the approved plan and 
30 CFR Chapter VII. The report must 
contain discussion of any appearance of 
instability, structural weakness or other 
hazardous conditions, depth and 
elevation of any impounded waters, 
existing storage capacity, any existing 
or required monitoring procedures or 
instrumentation and any other aspects 
of the structure affecting stability. The 
phrase “after each inspection” was 
added to final Section 816.49(a)(10)(ii) to 
clarify when certified reports are to be 
provided to the regulatory authority. 


Section 816.49(a})(10)(iii) 


Final § 816.49(a)(10)(iii) requires a 
copy of the report to be kept at or near 
the minesite. This latter requirement has 
been adopted to enable those visiting or 
close to the site of the impoundment to 
become aware of any hazards, and to 
assist the regulatory authority and OSM 
in enforcement of the regulations. 


Section 816.49{a}{11) 


Instead of the 30-day inspection 
requirement proposed as 
§ 816.49(b)(2)(v)(D), OSM has adopted 
an examination requirement in final 
Section 816.49(a)(11). All impoundments 
must be examined. Those that meet the 
criteria of 30 CFR 77.216 must be 
examined in accordance with 30 CFR 
77.216-3, i.e., at least every seven days. 
Under final § 816.49(a){11), small non- 
hazardous impoundments must be 


examined at least quarterly by a 
qualified person designated by the 
operator for any appearance of 
structural weakness or other hazardous 
conditions. Small impoundments 
generally pose less threat to safety and 
environment and a less frequent 
inspection will suffice. In addition, the 
quarterly examination required to be 
conducted by final § 816.49(a)}(11) will 
identify hazardous situations. 


Section 816.49a}(12) 


Under final § 816.49(a)(12), should any 
examination or inspection disclose a 
potential hazard, the person who 
examined the impoundment must notify 
the regulatory authority promptly of the 
finding, and of the emergency 
procedures formulated for public 
protection and of the remedial action 
taken. If procedures adequate to protect 
the public cannot be implemented by the 
operator, the regulatory authority must 
be notified immediately. The regulatory 
authority must then immediately notify 
the appropriate agencies that other 
emergency measures are required to 
protect the public. 

Commenters objected to OSM’s 
proposed § 816.49(b)(2)(iii) which would 
have required that regulatory authorities 
ensure that operators develop 
emergency procedures to protect the 
public should potentially hazardous 
conditions develop, because that 
provision would have required 
emergency procedures for 
impoundments which were not subject 
to 30 CFR 77.216 and which were 
unlikely to present significant safety 
hazards. 

The rules adopted herein provide for 
the implementation of emergency 
procedures at both large and small 
impoundments if a hazard develops. 
They will properly ensure protection of 
health and safety of all persons, as well 
as the protection of the environment. 
The requirement for periodic 
examination of all impoundments, and 
for implementation of procedures when 
hazards are discovered, will ensure that 
public, as well as miner, health and 
safety are protected. Should a hazard 
develop at any impoundment, large or 
small, emergency procedures must be 
immediately implemented. Thus, 
prudent operators will develop 
procedures commensurate with 
foreseeable risks. 

Commenters were confused by two 
apparently confliciting OSM statements 
with regard to MSHA responsibility for 
health and safety. In the preamble 
accompanying proposed 
§ 816.49(b)(1)(iv), OSM noted that 
MSHA's regulatory scheme did not 
provide for the safety and health of the 


public during emergency situations. 
Later, in the preamble accompanying 
proposed § 816.49(c), OSM would have 
required operators to follow MSHA 
emergency procedures, even for those 
impoundments which do not meet 
MSHA criteria. 

The statements do not conflict. In 
examining the design of impoundments, 
regulatory authorities must ensure not 
only that the MSHA standards will be 
met (which will ensure the health and 
safety of miners and will accomplish 
part of OSM’s regulatory responsibility 
with regard to the protection of public 
health and safety), but also that the 
impoundment will meet the additional 
standards set out in § 816.49. These 
additional standards are intended to 
protect public health and safety to the 
extent that MSHA standards alone may 
not. 

Should a hazard actually develop, 
MSHA procedures provide for the 
notification of appropriate persons and 
implementation of emergency 
procedures which protect miners and 
the general public. In this regard, 
MSHA's rules are not limited to the 
protection of mine personnel. 
Accordingly, OSM had proposed that 
MSHA’s procedures be followed in 
emergency situations. However, as 
discussed above, OSM has adopted an 
emergency procedure somewhat 
different from the one proposed, which 
does not reference MSHA's procedure 
but assures public protection. 

Commenters noted that OSM asserted 
in the preamble to the proposed rules 
that MSHA’s current regulatory scheme 
does not sufficiently address public 
safety during emergency situations. 
These commenters felt that OSM should 
coordinate with MSHA and arrange for 
MSHA to administer all safety programs 
in order to eliminate duplication. 

While OSM agrees that the 
elimination of duplication is desirable, a 
completely centralized system is 
impossible to develop at this time. 
While MSHA's responsibilities may 
have some overlap with OSM’s, this 
overlap has not been fully eliminated 
through this rulemaking. 


Section 816.49(b) Permanent 
impoundments. 


Final § 816.49(b), which was proposed 
as § 816.49(a)(1), permits the creation of 
permanent impoundments of water, if 
authorized by the regulatory authority, 
provided certain demonstrations are 
made that are specified in section 
515(b)(8) of the Act. These standards, 
proposed as § 816.49(a)(1)(i)-(vii) and 
made final as § 816.49(b)(1)-(7), do not 
apply to temporary impoundments. 
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Under the final rules the regulatory 
authority must find that: (1) The size and 
configuration of the permanent 
impoundment will be adequate for its 
intended purpose; (2) the quality of the 
impounded water will be suitable on a 
permanent basis for its intended use 
and, after reclamation, will meet 
applicable State and Federal water- 
quality standards, and that discharges 
from the impoundment will meet 
applicable effluent limitations and will 
not degrade the quality of receiving 
water below State and Federal water- 
quality standards; (3) the water level 
will be sufficiently stable and capable of 
supporting the intended use; (4) final 
grading will provide for adequate safety 
and access for proposed water users; (5) 
the impoundment will not result in the 
diminution of the quality and quantity of 
water utilized by adjacent or 
surrounding landowners for agricultural, 
industrial, recreational or domestic uses 
(6) the impoundment will be suitable for 
the approved postmining land use; and 
(7) that the design precipitation event for 
the spillways for a permanent 
impoundment will be a 50-year, 6-hour 
event, or such larger event as the 
regulatory authority may require. The 
storm event requirement was proposed 
as § 816.49(b)(iv)(A). 

Section 816.49(b}(1) 


One commenter suggested deletion of 
the requirement that the configuration of 
a permanent impoundment be adequate 
for its intended purpose, because 
“configuration” is not mentioned in 
section 515(b)(8) of the Act. 

OSM has adopted language which 
requires regulatory authority approval of 
“configuration” in final § 816.49(b)(1) 
because the determination of permanent 
impoundment suitability for intended 
use and stability, which are required to 
be considered under section 515(b)(8) of 
the Act, may require consideration of 
impoundment configuration. Further, the 
configuration of the permanent 
impoundment must be considered in 
relation to the surrounding postmining 
land uses and the water quality within 
the impoundment may be affected by its 
final configuration. Thus, configuration 
can be an important factor in ensuring 
that the requirements of section 515 
(b)(2) and (b)(8) of the Act are met. 


Section 816.49(b)(2) 


The Environmental Protection Agency 
was concerned that the OSM rules 
should assure that the quality of water 
in permanent impoundments would 
meet applicable State and Federal 
water-quality standards and that 
discharges would meet applicable 
effluent limitations. Final § 816.49(b)(2) 


has been revised to reflect these 
concerns. In other respects, final 

§ 816.49(b)(2) is adopted essentially as 
proposed. 


Section 816.4Hbf{(3) 


Commenters were concerned about 
the requirement for a reasonably stable 
water Level proposed as 
§ 816.49{a)(1){iii). The commenter felt 
that regional variations in water use and 
precipitation or recharge events could 
result in significant variations of water 
level. Commenters felt this should be 
acceptable so long as the quantity of 


' water available would meet the 


intended use. 

Section 515{b)(8)(D) of the Act 
explicitly requires that a finding be 
made prior to the authorization of 
permanent impoundments that a 
reasonably stable water level will be 
maintained. In designing impoundments, 
operators should take into account 
factors which might tend to cause 
variation in the water level, and plan to 
minimize these impacts. 

Other commenters suggested deletion 
of the proposed rquirement in 
§ 816.49(a)(1){iii), that permanent 
impoundments have water levels 
capable of supporting the intended use, 
because that language was not found in 
sections 515(b)(8) of the Act. OSM has 
included the requirement that water 
levels be adequate for the intended use 
in final § 816.49(b)(3). The inclusion of 
this requirement is authorized by section 
515(b}(2) and 515({b)(8) of the Act. 


Section 816.49(b)(4) 


Final § 816.49(b)(4) is adopted as 
proposed in § 816.49({a)(1)(iv). No 
comments were received on this 
provision. 


Section 816.49(b)(5) 


OSM has adopted proposed 
§ 816.49(a)}(1)(v) in final § 816.49{b)(5). 

One commenter suggested modifying 
and deleting portions of proposed 
§ 816.49(a)(1)(v) to allow diminutions of 
water quality so long as water met 
standards imposed by the appropriate 
State or Federal regulations. The 
commenter noted that all impoundments 
have the potential to diminish the 
quality and quantity of a downstream 
water supply. The suggestion has not 
been adopted. Final § 816.49(b)(5) 
implements section 515(b)(8)(F) of the 
Act which requires that impoundments 
not result in the diminution of water 
quality or quantity used by adjacent or 
surrounding landowners. 


Section 816.49(b}(6) 


Final § 816.49(b)(6) adopts proposed 
§ 816.49(a)(1)(vi). One commenter 


suggested the deletion of proposed 

§ 816.49{a)(1)(vi) which would have 
required a finding that impoundments be 
suitable for the approved postmining 
land use prior to approval. The 
commenter felt such specific conditions 
were not authorized by section 515(b)(8) 
of the Act and therefore were 
unauthorized and unsupportable. OSM 
has not adopted the suggestion. Section” 
515(b)(8) (A) and (C) of the Act 
specifically requires OSM to consider 
postmining land use in approving 
permanent impoundments. Furthermore, 
any change in the land use must be 
approved by the regulatory authority 
and meet the requirements of section 


515(b)(2) of the Act. 


Section 816.49(b)(7) 


Final § 816.49{b)(7) adopts part of the 
proposed requirement in 
§ 816.49(b)(2)(iv)(A) that permanent 
impoundments be designed for the 50- 
year, 6-hour event as part of the general 
requirements for impoundments. The 
design precipitation events for 
spillways, listed together in the 
proposed rule, are separately 
established for permanent 
impoundments in final § 816.49(b) and 
for temporary impoundments in final 
§ 816.49(c). This was done to reflect 
their applicability more ciearly. In 
addition, if any impoundment is a 
sedimentation pond meeting the criteria 
of 30 CFR 77.216(a), then the design 
event will be a 100-year, 6-hour 
precipitation event under revised 
§ 816.46, rather than the events 
prescribed under § 816.49. 

Commenters objected to OSM's 
proposed use of design storms for the 
sizing of impoundments, because these 
commenters felt that they were design 
criteria rather than performance 
standards. One suggested that the 
proposed provision be revised so that 
the discharge structure is designed for 
the intended use instead of a particular 
precipitation event. 

OSM has continued to specify the 
storm events for which the combination 
of principal and emergency spillways 
must be designed. Any structure which 
is designed to hold water, or other 
liquids or semi-liquids, must be designed 
to accommodate the magnitude and 
frequency of the appropriate design 
storm in order to ensure safety, stability, 
and erosion control. While the discharge 
structure does have some effect on the 
retention volume, it does not affect the 
inflow volume characteristics. The 
sizing and location of the discharge 
structure principally determines the 
detention time and accordingly the 
quantity of water discharged. The 
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combination of principal and emergency 
spillways must be such as to prevent 

- over-topping of the embankment and 
subsequent erosion failure. This 
protection should be assured, in 
addition to compatibility with the 
intended use, and thus design events for 
such spillways have been specified. 

Commenters suggested that 
‘specification of a design event would 
require operators to construct larger 
structures than necessary. One 
suggested replacing the proposed design 
storms with the following provision: 
“Excavations designed for less than a 
25-year, 6-hour event may be 
incorporated into the postmining land 
use with approval of the regulatory 
authority.” The commenter asserted that 
such a provision would allow the 
construction of small stock ponds. 

Design precipitation events are 
necessary for the reasons explained 
above. OSM believes that the 50-year, 6- 
hour event provides the requisite safety 
margin for all permanent impoundments. 
However, in the context used in this 
rulemaking, the specified design events 
will not necessarily determine the 
holding capacity of the impoundment. 
Not all impoundments constructed in 
accordance with a particular design 
storm will be of the same size or 
complexity. Depending upon the 
intended use, the impoundment may or 
may not be constructed to hold the 
specified event. The impoundment must, 
however, be capable of handling the 
design storm event in terms of the 
spillway design. 

A commenter wanted to limit the 
flexibility given to regulatory authorities 
in specifying larger storm events than 
those set forth in OSM’s rules. It was 
suggested that, rather than allowing 
larger events “if site specific conditions 
warrant” as proposed in 
§ 816.49(a)(1)(iv)(A), that larger events 
be allowed only if “based on medium to 
high hazard potential with respect to 
loss of life as defined by the National 
Dam Inspection Act (Pub. L. 92-367).” 

The final rules provide broad 
discretion to the regulatory authority. 
Under section 505(b) of the Act, States 
may prescribe laws or regulations that 
are more stringent than OSM’'s rules. 
Thus, an attempt to circumscribe the 
regulatory authority's discretion to set 
more stringent standards would be 
inappropriate. 

Section 816.49(c) Temporary 
impoundments. 

Final § 816.49(c) provides for the 
regulation of temporary impoundments. 
It was proposed as § 816.49(a)(2). 
Temporary impoundments may be 
authorized by the regulatory authority 


as part of the surface coal mining 
operation under the approved permit. 
Temporary impoundments must meet 
the requirements for all impoundments 
set out in paragraph (a). In addition, the 
design event for spillways for temporary 
impoundments will be the 25-year, 6- 
hour storm event or such larger event as 
the regulatory authority may require. As 
with permanent impoundments, the 
design event for temporary 
impoundments meeting the criteria of 30 
CFR 77.216(a) that are sedimentation 
ponds will be a 100-year, 6-hour 
precipitaticn event under revised 

§ 816.46. 

OSM received various comments on 
its proposed rule with regard to 
temporary impoundments. One 
‘commenter applauded OSM’s proposal 
to subject temporary impoundments to 
the same design standards as permanent 
impoundments. Other commenters felt 
that temporary impoundments should 
not be regulated at all. 

Without proper design and 
construction, even temporary structures 
may cause environmental, health or 
safety problems. Thus, the standards in 
final § 816.49(a) are applicable to all 
impoundments because these 
fundamental standards are necessary to 
ensure the protection of the environment 
and public health and safety. OSM has 
not subjected temporary impoundments 
to all the requirements in § 816.49(b) 
because these standards relate to 
permanent structures, such as suitability 
for the postmining land use, and thus are 
inappropriate to temporary 
impoundments. 


Sections 816.56 and 817.556 
Postmining rehabilitation of 
sedimentation ponds, diversions, 
impoundments, and treatment facilities. 


Final §§ 816.56 and 817.56 address the 
requirements for sedimentation ponds, 
impoundments, diversions and 
treatment facilities after reclamation is 
completed. It amplifies the requirements 
of the previous rules and is similar to 
the proposed rule, but does not include 
the certification in proposed § 816.56. 

Under final § 816.56, before 
abandoning a permit area or seeking 
final bond reléase, the operator must 
ensure that all temporary structures are 
removed and reclaimed, and that all 
permanent sedimentation ponds, 
diversions, and treatment facilities meet 
the requirements for permanent 
structures, have been maintained 
properly, and meet the requirements of 
the approved reclamation plan for 
permanent structures and 
impoundments. The operator must 
renovate such structures if necessary to 
meet the requirements of this chapter 


and to conform to the approved 
reclamation plan. 

Commenters made reference to OSM’s 
proposed rules permitting certain small 
depressions after backfilling and grading 
(see 30 CFR 816.102(c)). The commenter 
questioned whether it was possible to 
treat a permanent impoundment which 
did not meet the design storm size 
requirements as a small depression, 
subject only to the § 816.102(c) 
requirements. 

Section 816.102(c) provides a limited 
exception to the approximate original 
contour restoration requirements for 
small depressions. Small depressions 
are not expected to hold water and must 
be revegetated. A small depression 
which is capable of holding water would 
be an impoundment. Thus, it would not 
be possible for any impoundment to be 
treated only as a small depression. In 
order to allow a permanent 
impoundment, §§ 816.49, 816.56 and 
816.133 or §§ 817.49, 817.56 and 817.133 
must be satisfied. 

One commenter anticipated problems 
with reconstruction of existing 
permanent structures to meet original 
design standards for permanent existing 
diversions. Previous § 816.56 required 
renovation of all structures. It did not 
specifically state that temporary 
structure had to be removed and 
reclaimed. The new final rule only 
requires renovation of the structures if 
renovation or reconstruction is 
necessary to meet OSM’s requirements 
or to conform to the approved 
reclamation plan. 

This revision makes clear that 
renovation of structures will not be 
required where the structures are 
already in compliance with the 
applicable rules and conform to the 
approved reclamation plans. These rules 
will ensure that the ponds and other 
permanent facilities will be suitable for 
the intended postmining land use and 
allow bond release. 

One State suggested that proposed 
§ 816.56 implied that the regulatory 
authority would be able to devise 
criteria needed to determine when the 
impoundment is ready for bond release. 
The commenter is correct to the extent 
that under 30 CFR Part 800, bond release 
is allowed for any aspect of reclamation 
only after a determination by the 
regulatory authority that reclamation is 
complete. 

EPA has asked OSM to clarify that 
these rules do not supersede EPA's 
regulations pertaining to non-coal 
mining waste under the Resource 
Conservation and Recovery Act of 1976, 
as amended (RCRA), 42 U.S.C. 6921 et 
seg. Operators are required to comply 
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where applicable. As for coal mining 
waste, OSM and EPA have undertaken 
a joint study under Subtitle C of RCRA. 
Until that study is completed, OSM has 
no responsibility for regulating coal 
mining waste under Subtitle C of RCRA. 


Reference Materials: 


Reference materials used to develop 
these final rules are as follows: 


BOM (U.S. Bureau of Mines), 1973, analysis 
of coal refuse dam failure, Middle Fork, 
Buffalo Creek, Saunders, W. VA.; (Prepared 
by W.A. Wahler and Association.) U.S. 
Bureau of Mines Contract 0122084, vol. 1, 
test; vol. 2, appendices (various pagings). 

BOR (U.S. Bureau of Reclamation}, 1973, 
(reprinted 1977), Design of small dams—A 
water resources technical publication, 2d 
edition: U.S. Government Printing Office, 
Washington, D.C., 816 pp. 

Cedergren, H.R., 1977, Seepage, drainage, 
and flow nets; John Wiley and Sons, Inc., 
New York, 534 pp. 

Griffiths, D.H. and King, R.F., 1965, Applied 
geophysics for engineers and geologists: 
Pergamon Press, London, 223 pp. 

Harr, M.E., 1962, Groundwater and 
seepage: McGraw-Hill Book Co., New York 
City, 315 pp. 

MESA (U.S. Mining Enforcement and 
Safety Admininstration), 1975, Engineering 
and design manual—Coal refuse disposal 
facilities: (Prepared by D'Appolonia 
Consulting Engineers, Inc., Pittsburgh, Pa.) 
U.S. Mining Enforcement and Safety 
Administration report, various pagings. 

MESA (U.S. Mining Enforcement and 

, Safety Administration), 1976, Design 
guidelines for coal refuse piles and water, 
sediment, or slurry impoundments and 
impounding structures: U.S. Mining 
Enforcement and Safety Administration 
report, 7 pp. 

Morgenstern, N.R., and Price, V.E., 1965, 
The analysis of the stability of general slip 
surfaces; Geotechniques, vol. 15, No. 1, pp. 
78-93. 

MSHA (U.S. Mine Safety and Health 
Administration), 1979, Design guidelines for 
coal refuse piles and water, sediment, or 
slurry impoundments and impounding 
structures: Information Report 1R1109, 29 pp. 

Naval Facilities Engineering Command, 
1971 (revised 1974), Soil mechanics, 
foundations, and earth structures: U.S. Naval 
Facilities Engineering Command report 
NAVFAC DM-7, various pagings. 

NCB {National Coal Board—Great Britain), 
1970, Spoil heaps and lagoons: National Coal 
Board, London, Technical Handbook, 232 pp. 

Newmark, N.M. 1965, Effects of 
earthquakes on dams and embankments: 
Fifth Rankins Lecture, Geotechnique, June, 
pp. 139-160. 

OSM (U.S. Office of Surface Mining), 1981, 
Manual for planning and management of 
mine-cut lakes at surface coal mines, 2d draft, 
September 1981: Prepared by R. Wayne 
Nelson and Associates under OSM Contract 
No. J5101646. 

SCS (U.S. Soil Conservation Service), 1972, 
National Engineering handbook. Section 4, 
Hydrology. 


SCS (U.S. Soil Conservation Service}, 1976, 
(revised 1981), Earth dams and reservoirs: 
Technical Release No. 60. 

SCS (U.S. Soil Conservation Service), 1977, 
Pond: Practice Standard 378, 8 pp. 

SCS (U.S. Soil Conservation Service), 1978, 
Rating soils for selected uses, 403 in Section 
400, Application of soil survey information, in 
Part Il, Procedure guide, Conservation 
Service National Soils Handbook, various 
pagings. 

Sherard, J. L., Woodward, R. J., Gizienski, 
S. F., and Clevenger, W. A., 1963, Earth and 
earth-rock dams: John Wiley and Sons, Inc., 
New York, 725 pp. 


Ill. Procedural Matters. 


Executive Order 12291 


The Department of the Interior (DOI) 
has examined these rules according to 
the criteria of Executive Order 12291 
(February 17, 1981). OSM has 
determined that this is not a major rule 
and does not require a regulatory impact 
analysis because it will impose only 
minor costs on the coal industry and 
coal consumers. 


Regulatory Flexibility Act 


The DOI has determined pursuant to 
the Regulatory Flexibility Act, 5 U.S.C. 
601 et seq., that these rules will not have 
a significant impact on a substantial 
number of small entities. These rules 
will allow all operators increased 
flexibility and should especially ease 
the regulatory burden on small coal 
operators in Appalachia. 


Paperwork Reduction Act 


OSM has received approval from the 
Office of Management and Budget under 
44 U.S.C., 3507 for the information 
collection requirements in Parts 816 and 
817 and have been assigned clearance 
Nos. 1029-0047 and 1029-0048. These 


. approvals have been codified under 


§§ 816.10 and 817.10. 

The information required by 30 CFR 
Parts 816 and 817 will be used by the 
regulatory authority in monitoring and 
inspecting impoundments associated 
with surface and underground mining. 
The obligation to respond is mandatory. 


National Environmental Policy Act 


OSM has analyzed the impacts of 
these final rules in the final supplement 
to “Final Environmental Impact 
Statement OSM EIS—1: Supplement” 
(FEIS) according to section 102(2)(c) of 
the National Environmental Policy Act 
of 1969 (NEPA), 42 U.S.C. 4332(2)(c). The 
FEIS is available in OSM’s 
Administrative Record in Room 5315, 
1100 L Street, NW., Washington, D.C. or 
by mail request from Mark Boster, Chief, 
Branch of Environmental Analysis, 
Room 134, Interior South Building, U.S. 
Department of the Interior, Washington, 


D.C. 20240. The preamble serves as the 
record of decision under NEPA. This 
final rule differs from the draft final rule 
set forth in Volume III of the FEIS in the 
following respects: 

A number of grammatical or editorial 
changes have been made which do not 
alter the substance of the rules. The 
rules have also been reorganized for 
clarity. 

An introductory statement has been 
added to § 816.49(a) which clarifies the 
applicability of the paragraph to all 
impoundments. 

In the draft final rules published in the 
FEIS, the plans for impoundments 
meeting the criteria of 30 CFR 77.216(a) 
were to be submitted to MSHA and to 
OSM concurrently. The final rule 
requires that such plans be submitted to 
OSM as part of permit applications. In 
some cases this would require earlier 
submission to OSM; in others it would 
be later. This change will not have any 
environmental effects. 

In addition to the design certification 
requirement included in the draft final 
rules, which has been reworded, the 
final rule requires that the design be 
certified as meeting the requirements of 
Part 816. In addition, the qualified 
registered professional engineer must be 
experienced both in the design and 
construction of impoundments, rather 
than just design. These changes are not 
expected to have any environmental 
impacts. 

The word “static” has been added to 
the stability requirement, to indicate 
that the static safety factor must meet or 
exceed 1.5. This was intended by the 
draft final rule, and assumed in the FEIS 
analysis. ‘ 

In final § 816.49(a}{7}, OSM has 
adopted the requirement that areas 
surrounding faces of embankments be 
vegetated. This is comparable to the 
previous rules governing sedimentation 
ponds and temporary impoundments 
and is thus covered under Alternative B 
in the FEIS. 

Final § 816.49(a)(9) does not include 
the statement that excavated ponds 
must meet the requirements of 
paragraph (a). The phrase was 
redundant and its elimination has no 
effect. 

In final § 816.49(a){10}{i), OSM has 
adopted language requiring inspections 
yearly until removal of the structure or 
release of the performance bond. The 
draft final rules included the language 
“abandoning the permit area,” rather 
than “release of the performance bond.” 
Since abandonment of the permit area 
prior to release of the performance bond 
is not allowed, this change will have no 
impacts. 
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In final § 816.49{a)(12), the emergency 
procedures requirement has been 
reworded to more accurately reflect that 
either examinations or inspections might 
trigger the requirements for emergency 
actions. This was intended by the draft 
final rules and contemplated in the FEIS 
analysis. The words “from the coal 
processing waste area” have been 
removed. They were included by 
mistake. , 

Under final § 816.49(b)(2), water 
impounded in permanent impoundments 
after reclamation must meet applicable 
State and Federal water quality 
standards. Under the draft final rules 
impounded water quality was only 
required to be suitable for the post- 
mining land use. This is expected to 
have a beneficial environmental impact. 

The draft final rules would have 
required permanent impoundments to be 
designed, constructed, and maintained 
on the basis of 50-year, 6-hour events or 
such larger events as the regulatory 
authority would require. Final 
§ 816.49(b)(7) requires that spillways be 
sufficient to discharge that event. The 
difference is not expected to have any 
impact, since design and construction of 
impoundments in accordance with the 
other performance standards will ensure 
stability and environmental protection. 

The draft final rules with regard to 
temporary impoundments would have 
required that they be designed, 
constructed, and maintained on the 
basis of the 25-year, 6-hour event or 
such larger event as the regulatory 
authority would require. Final 
§ 816.49(c) requires that spillways for 
those impoundments be designed for 
those events. This is not expected to 
have any impacts based on the 
reasoning discussed above concerning 
the same change in final § 816.49(b)(7). 

The changes to § 817.49 are identical 
to those of § 816.49. 


Agency Approval 


Section 516(a) of the Act requires that, 
with regard to rules directed toward the 
surface effects of underground mining, 
OSM must obtain written concurrence 
from the head of the department which 
administers the Federal Mine Safety and 
Health Act of 1977. OSM has obtained 
the written concurrence of the Assistant 
Secretary for Mine Safety and Health, 
U.S. Department of Labor. 

One commenter cautioned OSM to 
carefully coordinate with MSHA 
officials with respect to proposed 
automatic incorporation of MSHA rules 
which were not appropriate or 
applicable. As discussed elsewhere 
OSM has established contact with 
several agencies, including MSHA, and 
discussed the effect of OSM’s reference 


to their rules. Thus, OSM has accepted 
the suggestion by the commenter. 

Under Section 501(a)(B) of the Act the 
Secretary may not promulgate and 
publish regulations relating to water 
quality standards promulgated under the 
authority of the Federal Water Pollution 
Control Act, as amended 33 U.S.C. 1151- 
1175, until he has obtained the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA). 
The written concurrence has been 
received with respect to these rules. 


List of Subjects 
30 CFR Part 701 


Coal mining, Law enforcement, 
Surface mining, Underground mining; 


30 CFR Part 816 


Coal mining, Environmental 
protection, Reporting and recordkeeping 
requirements, Surface mining; 


30 CFR Part 817 


Coal mining, Environmental 
protection, Reporting and recordkeeping 
requirements, Underground mining. 


Accordingly, 30 CFR Parts 701, 816 
and 817 are amended as set forth herein. 


Dated: September 15, 1983. 
Joy R. Gwaltney, 


Acting Deputy Assistant Secretary, Energy 
and Minerals. 


PART 701—PERMANENT 
REGULATORY PROGRAM 


1. Section 701.5 is amended by adding 
definitions of “MSHA,” “permanent 
impoundments,” and “temporary 
impoundments” in alphabetical order 
and revising the definitions of 
“impoundments” and “sedimentation 
ponds” to read as follows: 


§ 701.5 Definitions. 


* * . * * 


Impoundments means all water, 
sediment, slurry or other liquid or semi- 
liquid holding structures and 
depressions, either naturally formed or 
artificially built. 


* . * * 


MSHA means the Mine Safety and 
Health Administration. 


* * 2 * * 


Permanent impoundment means an 
impoundment which is approved by the 
regulatory authority and, if required, by 
other State and Federal agencies for 
retention as part of the postmining land 
use. 


* * . * * 
Sedimentation pond means an 


impoundment used to remove solids 
from water in order to meet water 


quality standards or effluent limitations 
before the water leaves the permit area. 


* 7 * * * 


Temporary impoundment means an 
impoundment used during surface coal 
mining and reclamation operations, but 
not approved by the regulatory authority 
to remain as part of the approved 
postmining land use. 


* * * oJ * 


PART 816—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
SURFACE MINING ACTIVITIES 


2. Section 816.49 is revised to read as 
follows: 


§ 816.49 impoundments. 


(a) General requirements. The 
requirements of this paragraph apply to 
both temporary and permanent 
impoundments. 

(1) Impoundments meeting the criteria 
of § 77.216(a) of this title shall comply 
with the requirements of § 77.216 of this 
title and this section. The plan required 
to be submitted to the District Manager 
of MSHA under § 77.216 of this title 
shall also be submitted to the regulatory 
authority as part of the permit 
application. 

(2) Design certification. The design of 
impoundments shall be certified by a 
qualified registered professional 
engineer as designed to meet the 
requirements of this part using current, 
prudent engineering practices, and any 
design criteria established by the 
regulatory authority. The qualified 
registered professional engineer shall be 
experienced in the design and 
construction of impoundments. 

(3) Stability. Impoundments shall 
have a minimum static safety factor of 
1.5 for the normal pool with steady 
seepage saturation conditions, and a 
seismic safety factor of at least 1.2. 

(4) Freeboard. Impoundments shall 
have adequate freeboard to resist 
overtopping by waves and by sudden 
increases in storage volume. 

(5) Foundation. (i) Foundation and 
abutments for the impounding structure 
shall be designed to be stable under all 
conditions of construction and operation 
of the impoundment. Sufficient 
foundation investigations and 
laboratory testing shall be performed in 
order to determine the design 
requirements for foundation stability. 

(ii) All vegetative and organic 
materials shall be removed and 
foundations excavated and prepared to 
resist failure. Cutoff trenches shall be 
installed if necessary to ensure stability. 

(6) Slope protection shall be provided 
to protect against surface erosion at the 
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site and protect against sudden 
drawdown. 

(7) Faces of embankments and 
surrounding areas shall be vegetated, 
except that faces where water is 
impounded may be riprapped or 
otherwise stabilized in accordance with 
accepted design practices. 

(8) Impoundments shall include a 
combination of principal and emergency 
spillways which shall be designed and 
constructed to safely pass the design 
precipitation event specified in 
paragraph (b) or (c) of this section. 

(9) The vertical portion of any 
remaining highwall shall be located far 
enough below the low-water line along 
the full extent of highwall to provide 
adequate safety and access for the 
proposed water users. 

(10) Inspections. A qualified registered 
professional engineer or other qualified 
professional specialist, under the 
direction of the professional engineer, 
shall inspect the impoundment. The 
professional engineer or specialist shall 
be experienced in the construction of 
impoundments. 

(i) Inspections shall be made regularly 
during construction, upon completion of 
construction, and at least yearly until 
removal of the structure or release of the 
performance bond. 

(ii) The qualified registered 
professional engineer shall promptly, 
after each inspection, provide to the 
regulatory authority a certified report 
that the impoundment has been 
constructed and maintained as designed 
and in accordance with the approved 
plan and this chapter. The report shall 
include discussion of any appearances 
of instability, structural weakness or 
other hazardous conditions, depth and 
elevation of any impounded waters, 
existing storage capacity, any existing 
or required monitoring procedures and 
instrumentation and any other aspects 
of the structure affecting stability. 

(iii) A copy of the report shall be 
retained at or near the minesite. 

(11) Impoundments subject to § 77.216 
of this title must be examined in 
accordance with § 77.216-3 of this title. 
Other impoundments shall be examined 
at least quarterly by a qualified person 
designated by the operator for 
appearance of structural weakness and 
other hazardous conditions. 

(12) Emergency procedures. If any 
examination or inspection discloses that 
a potential hazard exists, the person 
who examined the impoundment shall 
promptly inform the regulatory authority 
of the finding and of the emergency 
procedures formulated for public 
protection and remedial action. If 
adequate procedures cannot be 
formulated or implemented, the 


regulatory authority shall be notified 
immediately. The regulatory authority 
shall then notify the appropriate 
agencies that other emergency 
procedures are required to protect the 
public. 

(b) Permanent impoundments. A 
permanent impoundment of water may 
be created, if authorized by the 
regulatory authority in the approved 
permit based upon the following 
demonstration: 

(1) The size and configuration of such 
impoundment will be adequate for its 
intended purposes. 

(2) The quality of impounded water 
will be suitable on a permanent basis 
for its intended use and, after 
reclamation, will meet applicable State 
and Federal water quality standards, 
and discharges from the impoundment 
will meet applicable effluent limitations 
and will not degrade the quality of 
receiving water below applicable State 
and Federal water quality standards. 

(3) The water level will be sufficiently 
stable and be capable of supporting the 
intended use. 

(4) Final grading will provide for 
adequate safety and access for proposed 
water users. 

(5) The impoundment will not result in 
the diminution of the quality and 
quantity of water utilized by adjacent or 
surrounding landowners for agricultural, 
industrial, recreational, or domestic 
uses. 

(6) The impoundment will be suitable 
for the approved postmining land use. 

(7) The design precipitation event for 
the spillways for a permanent 
impoundment will be a 50-year, 6-hour 
precipitation event, or such larger event 
as the regulatory authority may require. 

(c) Temporary impoundments. (1) The 
regulatory authority may authorize the 
construction of temporary 
impoundments as part of a surface coal 
mining operation. 

(2) The design precipitation event for 
the spillways for a temporary 
impoundment is a 25-year, 6-hour 
precipitation event, or such larger event 
as the regulatory authority may require. 

3. Section 816.56 is revised to read as 
follows: 

§ 816.56 Postmining rehabilitation of 
sedimentation ponds, diversions, 
impoundments, and treatment facilities. 

Before abandoning a permit area or 
seeking bond release, the operator shall 
ensure that all temporary structures are 
removed and reclaimed, and that all 
permanent sedimentation ponds, 
diversions, impoundments, and 
treatment facilities meet the 
requirements of this chapter for 
permanent structures, have been 


maintained properly, and meet the 
requirements of the approved 
reclamation plan for permanent 
structures and impoundments. The 
operator shall renovate such structures 
if necessary to meet the requirements of 
this chapter and to conform to the 
approved reclamation plan. 


PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 


4. Section 817.49 is revised to read as 
follows: 


$817.49 impoundments. 

(a) General requirements. The 
requirements of this paragraph apply to 
both temporary and permanent 
impoundments. 

(1) Impoundments meeting the criteria 
of § 77.216(a) of this title shall comply 
with the requirements of § 77.216 of this 
title and this section. The plan required 
to be submitted to the District Manager 
of MSHA under § 77.216 of this title 
shall also be submitted to the regulatory 
authority as part of the permit 
application. 

(2) Design certification. The design of 
impoundments shall be certified by a 
qualified registered professional 
engineer as designed to meet the 
requirements of this part using current, 
prudent engineering practices and any 
design criteria established by the 
regulatory authority. The qualified 
registered professional engineer shall be 
experienced in the design and 
construction of impoundments. 

(3) Stability. impoundments shall 
have a minimum static safety factor of 
1.5 for the normal pool with steady 
seepage saturation conditions, and a 
seismic safety factor of at least 1.2. 

(4) Freeboard. Impoundments shall 
have adequate freeboard to resist 
overtopping by waves and by sudden 
increases in storage volume. 

(5) Foundation. (i) Foundation and 
abutments for the impounding structure 
shall be designed to be stable under all 
conditions of construction and operation 
of the impoundment. Sufficient 
foundation investigations and 
laboratory testing shall be performed in 
order to determine the design 
requirements for foundation stability. 

(ii) All vegetative and organic 
materials shall be removed and 
foundations excavated and prepared to 
resist failure. Cutoff trenches shall be 
installed if necessary to ensure stability. 

(6) Slope protection shall be provided 
to protect against surface erosion at the 
site and protect against sudden 
drawdown. 
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(7) Faces of embankments and 
surrounding areas shall be vegetated, 
except that faces where water is 
impounded may be riprapped or 
otherwise stabilized in accordance with 
accepted design practices. 

(8) Impoundments shall include a 
combination of principal and emergency 
spillways which shall be designed and 
constructed to safely pass the design 
precipitation event specified in 
paragraph (b) or (c) of this section. 

(9) The vertical portion of any 
remaining highwall shall be located far 
enough below the low-water line along 
the full extent of highwall to provide 
adequate safety and access for the 
proposed water users. 

(10) Inspections. A qualified registered 
professional engineer or other qualified 
professional specialist, under the 
direction of the professional engineer, 
shall inspect the impoundment. The 
professional engineer or specialist shall 
be experienced in the construction of 
impoundments. 

(i) Inspections shall be made regularly 
duying-construction, upon completion of 
construction, and at least yearly until 
removal of the structure or release of the 
performance bond. 

(ii) The qualified registered 
professional engineer shall promptly. 
after each inspection, provide to the 
regulatory authority, a certified report 
that the impoundment has been 
constructed and maintained as designed 
and in accordance with the approved 
plan and this chapter. The report shall 
include discussion of any appearances 
of instability, structural weakness or 
other hazardous conditions, depth and 
elevation of any impounded waters, 
existing storage capacity, any existing 
or required monitoring procedures and 
instrumentation and any other aspects 
of the structure affecting stability. 

(iii) A copy of the report shall be 
retained at or near the minesite. 

(11) Impoundments subject to § 77.216 
of this title must be examined in 
accordance with § 77.216-3 of this title. 
Other impoundments shall be examined 
at least quarterly by a qualified person 
designated by the operator for 
appearance of structural weakness and 
other hazardous conditions. 

(12) Emergency procedures. if any 
examination or inspection discloses that 
a potential hazard exists, the person 
who examined the impoundment shall 
promptly inform the regulatory authority 
of the finding and of the emergency 
procedures formulated for public 
protection and remedial action. If 
adequate procedures cannot be 
formulated or implemented, the 
regulatory authority shall be notified 
immediately. The regulatory authority 


shall then notify the appropriate 
agencies that other emergency 
procedures are required to protect the 
public. 

(b) Permanent impoundments. A 
permanent impoundment of water may 
be created, if authorized by the 
regulatory authority in the approved 
permit based upon the following 
demonstration: 

(1) The size and configuration of such 
impoundment will be adequate for its 
intended purposes. 

(2) The quality of impounded water 
will be suitable on a permanent basis 
for its intended use and, after 
reclamation, will meet applicable State 
and Federal water quality standards, 
and discharges from the impoundment 
will meet applicable effluent limitations 
and will not degrade the quality of 
receiving water below applicable State 
and Federal water quality standards. 

(3) The water level will be sufficiently 
stable and be capable of supporting the 
intended use. 

(4) Final grading will provide for 
adequate’safety and access for proposed 
water users. 

(5) The impoundment will not result in 
the diminution of the quality and 
quantity of water utilized by adjacent or 
surrounding landowners for agricultural, 
industrial, recreational, or domestic 
uses. 

(6) The impoundment will be suitable 
for the approved postmining land use. 

(7) The design precipitation event for 
the spillways for a permanent 
impoundment will be a 50-year, 6-hour 
precipitation event, or such larger event 
as the regulatory authority may require. 

(c) Temporary impoundments. (1) The 
regulatory authority may authorize the 
construction of temporary 
impoundments as part of underground 
mining activities. 

(2) The design precipitation event for 
the spillways for a temporary 
impoundment is a 25-year, 6-hour - 
precipitation event, or such larger event 
as the regulatory authority may require. 

5. Section 817.56 is revised to read as 
follows: 


§ 817.56 Postmining rehabilitation of 
sedimentation ponds, diversions, 
impoundments, and treatment facilities. 
Before abandoning a permit area or 
seeking bond release, the operator shall 
ensure that all temporary structures are 
removed and reclaimed, and that all 
permanent sedimentation ponds, 
diversions, impoundments, and 
treatment facilities meet the 
requirements of this chapter for 
permanent structures, have been 
maintained properly, and meet the 
requirements of the approved 


reclamation plan for permanent 
structures and impoundments. The 
operator shall renovate such structures 
if necessary to meet the requirements of 
this chapter and to conform to the 
approved reclamation plan. 


Authority: Pub. L. 95-87, 30 U.S.C. 1201 et 
seq. 
[FR Doc. 83-25662 Filed 9-22-83; 8:45 am] 
BILLING CODE 4310-05-M 


30 CFR Parts 701, 816, and 817 


Surface Coal Mining and Reclamation 
Operations; Permanent Regulatory 
Program; Coal Mine Waste 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
ACTION: Final rule. 


SUMMARY: The Office of Surface Mining 
Reclamation and Enforcement (OSM) 
has revised the rules on disposal of coal 
mine waste from surface and 
underground mining activities. The 
revised rules allow qualified registered 
professional engineers to design coal 
refuse disposal sites for site specific 
conditions and reduce duplication and 
conflicts between these rules and the 
requirements of the Mine Safety and 
Health Administration (MSHA). These 
revised rules also include requirements 
for disposal of noncoal waste at surface 
mining operations. 

EFFECTIVE DATE: October 26, 1983. 


FOR FURTHER INFORMATION CONTACT: 

C. Y. Chen, Division of Engineering 
Analysis, Office of Surface Mining, U.S. 
Department of the Interior, 1951 
Constitution Avenue, NW., Washington, 
D.C. 20240, 202-343-2160. 


SUPPLEMENTARY INFORMATION: 


I. Background 

Il. Discussion of Comments and Rules 
Adopted 

Ul. Procedural Matters 


I. Background 


On June 18, 1982 (47 FR 26598) OSM 
published a notice of proposed 
rulemaking to amend 30 CFR Parts 701, 
816 and 817 relating to coal mine waste 
definitions and the disposal of coal mine 
waste from surface and underground 
coal mining activities. The proposed 
rules were issued to remove specific 
design criteria and to reduce duplication 
with the Mine Safety and Health 
Administration (MSHA) rules for coal 
mine refuse piles and water, sediment, 
or slurry impoundments and impounding 
structures. These final rules cover the 
performance standards for the disposal 
of coal mine waste in nonimpounding 
structures, impounding structures and 
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other situations affecting the handling of 
coal mine waste. Also, one section sets 
the requirements for the disposal of 
noncoal mine waste. 

The public hearing on the proposed 
rules scheduled for August 5, 1982, was 
not held since no one requested to speak 
at the hearing. Also, there were no 
requests to hold public meetings on the 
proposed rules. 

When the rules were proposed on 
June 18, 1982, it was announced that the 
public comment period would remain 
open until further notice (47 FR 26598). A 
subsequent Federal Register notice (July 
13, 1982, 47 FR 30266) announced that 
the public comment period would close 
at 5:00 p.m., August 25, 1982, to coincide 
with the closing of the public comment 
period on the draft supplemental 
Environmental Impact Statement on the 
proposed rules. In response to a request 
of the House Committee on Interior and 
Insular Affairs the public comment 
period was reopened on September 7, 
1982, and closed again on September 10, 
1982. 

The Surface Mining Control and 
Reclamation Act of 1977 (Act), 30 U.S.C. 
1201 et seq., recognizes the threat posed 
by improper disposal of coal mine 
waste. Congress included in the Act 
several provisions concerning coal 
processing waste and underground 
development waste. 

For the surface disposal of wastes in 
areas other than mine workings or 
excavations, section 515(b)(11) of the 
Act provides that waste piles are to be 
stabilized in designated areas through 
compaction. The final contour of waste 
piles must also be compatible with the 
natural surroundings and the site must 
be revegetated according to the 
provisions of the Act. Sections 515(b)(13) 
and 515(f) of the Act provide that all 
existing and new coal mine waste piles 
used as dams or embankments must be 
regulated in accordance with standards 
and criteria concurred in by the Corps of 
Engineers. Section 515(b)(8) requires 
that impoundments of water achieve 
stability compatible with that of 
structures constructed under Public Law 
83-566 (16 U.S.C. 1006). In addition, 
section 515(b)(14) of the Act requires 
specific treatment or burial for all 
debris, acid-forming materials, toxic 
materials, or materials constituting a fire 
hazard. The Secretary also derives 
authority to regulate dams impounding 
waste from the requirements of section 
515(b)(10) of the Act to protect the 
hydrologic balance. 

The authority of the Chief of 
Engineers in assisting the Secretary to 
regulate new and existing coal waste 
piles as dams and embankments is 
contained in section 515(f) of the Act. 


The standards and criteria used by OSM 
must conform to the standards and 
criteria used by the Corps of Engineers 
to ensure that flood control structures 
are safe and effectively perform their 
intended function. 

There are three sections to the Act 
that address coal mine waste produced 
from underground coal mining 
operations. First, section 516(b)(3) 
regulates the return of mine and 
processing waste and tailings to the 
mine workings or excavations. Second, 
section 516(b)(4) covers the surface 
disposal of wastes in the same manner 
as section 515(b)(11). Third, section 
516(b)(5) covers all new and existing 
coal mine waste piles in a manner 
similar to section 515(b)(13), with the 
same responsibilities for the Corps of 
Engineers. 

To implement these requirements of 
the Act, permanent program regulations 
were promulgated on March 13, 1979 (43 
FR 14901). These rules, in 30 CFR 816.81 
through 816.93, covered all types of coal 
processing waste, coal mine waste and 
solid waste generated during surface 
coal mining activites. Identical rules 
were included in 30 CFR 817.81-817.93 
for the surface effects of underground 
mining activities. A plan for the disposal 
of coal processing waste, whether to be 
placed in a waste bank, dam or 
embankment, was required to be 
submitted and approved by the 
regulatory authority under 30 CFR 780.25 
for surface mining activities and 30 CFR 
784.16 for underground mining activities. 

Since the promulgation of the 
permanent program rules on coal mine 
waste in March 1979, there has been one 
addition to the coal waste rules. On 
November 20, 1980 (45 FR 76932), 

§§ 816.83(a) and 817.83(a) were revised 
to provide an exception from the 
subdrainage requirement for a coal 
processing waste bank if the operator 
could demonstrate to the regulatory 
authority that a subdrainage system is 
not required to ensure structural 
integrity and water quality. The change 
was promulgated as a result of litigation 
challenging the requirement, Jn re: 
Permanent Surface Mining Regulation 
Litigation, No. 79-1144, D.D.C. (filed 
1979). Before the court ruled on the 
issue, OSM concluded that a 
subdrainage system may not be 
necessary in all cases as long as the 
operator is responsible for assuring the 
structural integrity of the coal waste 
bank. 

Review of the previous rules under 
Executive Order 12291 revealed 
duplication and conflict between those 
rules and the Mine Safety and Health 
Administration (MSHA) rules for coal 
mine refuse piles and water, sediment, 


or slurry impoundments and impounding 
structures. On June 18, 1982 (47 FR 
26598), changes were proposed to the 
OSM rules to reduce this duplication by 
cross-referencing MSHA’s rules, where 
applicable, and revising the previous 
OSM requirements. 

Under the proposed rules, the disposal 
of coal mine waste in nonimpounding 
structures was governed by $§ 816.81 
through 816.85. Proposed § 816.86 was a 
combination of previous § $816.91, 
816.92 and 816.93 and covered 
impounding structures—dams and 
embankments constructed of coal mine 
waste and impounding water, slurry, 
sediment, etc. Proposed § 816.87 
governed removal of burned or 
unburned coal mine waste from a 
disposal area and included, from 
previous § 816.86, standards for 
extinguishing a coal mine waste fire. 
Proposed § 816.88 governed the return of 
coal mine waste to underground 
workings and proposed § 816.89 set 
requirements for disposal of noncoal 
wastes. The same changes were 
proposed for Part 817 covering the 
disposal of coal mine waste from 
underground coal mining activities. 

The final rules generally adopt the 
provisions of the proposed rules in 
§§ 816.81-816.89 that prescribe the 
performance standards for the disposal 
of coal mine waste from surface mining 
activities. However, the requirements in 
the final rules have been reorganized to 
more closely parallel similar 
requirements for disposal of excess 
spoil, editorial revisions have been 
made to clarify the requirements, and 
some changes have been made in 
response to comments received on the 
proposed rule. 

In order to simplify the preamble, the 
following discussion of the rules in 
§ § 816.81-816.89 also applies to 
§ § 817.81-817.89, unless otherwise 
noted. The only difference to be noted is 
that surface mining activity rules refer to 
Part 780—Surface Mining Permit 
Applications and underground mining 
activity rules refer to Part 784— 
Underground Mining Permit 
Applications. For additional discussion, 
see the preamble to the proposed rules 
published June 18, 1982 (47 FR 26598). 


II. Discussion of comments and rules 
adopted 


A. General Comments. 


During the comment period, OSM 
received about 200 individual written 
comments on the proposed coal mine 
waste rules from 30 sources representing 
State agencies, private individuals, 
environmental groups, industry and 
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mining associations. All of the relevant 
comments received during the public 
comment period have been considered 
in the development of this final rule. 


Major comments are summarized below. 


There were several general comments 
that did not address specific sections of 
the rules which will be covered before 
discussing specific comments. on the 
proposed rules. 

NPDES Permits 


One commenter pointed out the 
possible application of the National 
Pollution Discharge Elimination System 
(NPDES) to mine waste areas. The 
commenter indicated that NPDES would 
probably apply to an impounding 
structure with a discharge point and 
consequently, the possibility of conflict 
between OSM and EPA over the 
responsibility for the coal mine waste 
discharge from the structure. The 
commenter recommended a 
memorandum of understanding between 
OSM and EPA to reduce redundant 
enforcement which would reduce the 
conflict between agencies, reduce the 
operational costs, and increase the 
coordination between them. 

If the mine waste impoundment issues 
a discharge from a point source, an 
NPDES permit is required before the 
waste area can be constructed. OSM 
recently published a final regulation 
adopting EPA's effluent limitations, by 
cross reference to 40 CFR Part 434, in an 
effort to eliminate any conflict between 
applicable OSM and EPA standards. (47 
FR 47216, October 22, 1922). Elimination 
of duplication between tne permitting 
requirements of the Act and NPDES 
permitting requirements is beyond the 
scope of this rulemaking. OSM will, 
however, continue to work to promote 
cooperation and elimination of 
duplication between the agencies 
involved. 


Extension of the Comment Period 


One commenter recommended that 
when options are presented in a 
proposal a comment period be opened 
following selection of an option for 
review and comment on the selection. 

Both options for the proposed coal 
mine waste rule were open for comment 
from June 18, 1982, through September 
10, 1982. An adequate time span was 
allotted for review of the options for the 
coal waste rules. For this rule, proposed 
Option 2 was primarily a reiteration of 
proposed Option 1 with the deletion of 
two paragraphs for § 816.86 concerning 
coal mine waste impounding structures, 
and both proposed options were easily 
understood. Thus, no additional 
comment period is necessary. 


One commenter contended that it was 
difficult for citizens to be involved in the 
rulemaking process because the draft 
supplemental environmental impact 
statement (EIS) could only be reviewed 
in the Administrative Record Room in 
Washington, D.C. 

The commenter was incorrect. The 
draft supplemental environmental 
impact statement was available for 
review in the OSM Technical Centers 
and Field offices. Also the notice on the 
availability of the EIS provided the 
name of a person to contact for further 
information and to receive a copy of the 
draft environmental statement by mail. 
Copies of the cumulative environmental 
assessment which was issued prior to 
the draft EIS were also available upon 
request to interested persons. 


Availability of Reference Materials 


One commenter complained that the 
reference material cited in the proposed 
rulemaking notice was available only in 
the Washington, D.C., area and that 
many of the libraries available to the 
public do not have the publications 
listed as references. Therefore, the 
commenter complained that it was 
difficult for the public to review the 
specific references. 

Each reference was available in 
OSM's administrative record and the 
citation lists the source from which a 
particular publication of interest may be 
obtained. An individual may obtain 
copies of any of the listed documents 
from these sources. In addition, the 
phone number and mailing address of a 
responsible official was given on the 
first page of the notice of proposed 
rulemaking for the convenience of 
persons interested in receiving 
information on how to obtain copies of 
the references. Thus, adequate access to 
references was provided. 

The same commenter was also 
concerned that no foreign publications 
were listed as references. In addition the 
commenter believes there were 
inadequate specific data on coal waste 
because there were only two documents 
related to coal refuse. 

The commenter is mistaken. While 
only two documents in the coal waste 
reference list included the words “coal 
refuse” in the title, the others are 
engineering references that list 
techniques and approaches applicable 
to the construction of coal waste piles. 
Additionally, it is not necessary to 
conduct a worldwide search of available 
information or to include an exhaustive 
bibliography of all possible references. 
The commenter failed to cite any 
omitted references, either domestic or 
foreign, that should be considered in 
addition to those cited. 


Design Flexibility 


One commenter took issue with the 
elimination of design standards to afford 
qualified prefessional engineers 
flexibility to design coal mine waste 
structures. In the commenter'’s 
estimation, elimination of design 
standards should prompt a 
corresponding increase in the amount of 
permit application information so that 
the regulatory authority would be able 
to determine the adequacy of the design. 

Design flexibility to meet needs of 
individual mine site conditions is 
inherent in the use of performance 
standards rather than extensive use of 
design criteria. Under OSM's permitting 
rules, regulatory authorities will have 
sufficient information to determine the 
adequacy of the design. However, the 
revised rules retain some design criteria 
where deemed appropriate to ensure the 
stability of the disposal site and to 
ensure public safety. In general, under 
these rules permit review of a specific 
design certified by the design engineer 
followed by inspection during 
construction to assure adherence to the 
design approved by the regulatory 
authority will help ensure compliance 
with the performance standards and 
protection of the public health and 
safety. 

One commenter contended that loss of 
information imput to the permit review 
process reduces agency capability to 
develop informed judgment on the 
merits of the reclamation plan. This 
commenter failed to point out specific 
areas of information loss considered 
necessary in the permit requirements. 
Parts 780 and 784 contain special 
informational requirements for coal 
waste disposal. These sections include 
requirements for submittal of relevant 
design information. 

Two commenters favored reduction of 
design standards in the Federal rules. 
One pointed to solutions of mining 
reclamation problems tailored to 
specific site conditions as an advantage 
while the other advocated retention of 
the State option to develop design 
criteria to meet specific objectives. 
Another commenter agreed that rather 
than mandating design criteria, the 
engineer should have the flexibility to 
design more efficient and cost-effective 
coal refuse disposal sites. The 
commenter also cited the advantages of 
on-site knowledge of the conditions at 
the mine site and of qualifications to ~ 
ensure the structural and environmental 
integrity of the mine. 

The final rules emphasize the use of 
performance standards rather than 
design criteria. Under this approach, the 
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regulatory authority may develop 
additional design criteria or other 
standards that are appropriate to local 
conditions. This issue is further 
discussed in OSM's “Final 
Environmental Impact Statement, OSM 
EIS—1: Supplement.” 


Corps of Engineers Concurrence 


Two commenters stated that coal 
mine waste rules must be developed 
with the active involvement of the Chief 
of Engineers of the Corps of Engineers. 
Section 515(f) of the Act requires the 
Chief of Engineers to concur in writing 
in the Secretary of Interior's standards 
and criteria. OSM has consulted with 
the Corps of Engineers in the 
development of these rules and has 
obtained the necessary concurrence. 
Sections 201 and 501 of the Act impose 
on the Secretary of the Interior the 
responsibility of developing regulations 
covering the permanent regulatory 
program. These rules are issued in 
accordance with that responsibility. 


Use of MSHA Standards 


Two organizations submitted lengthy 
comments questioning the reliance on 
the MSHA rules in OSM’s proposed coal 
mine waste rules. The assertion of the 
commenters was that OSM must 
establish coal mine waste rules which 
supplement those of MSHA because the 
Surface Mining Act has as its objective 
the protection of the health and safety of 
the public, whereas MSHA has a limited 
mandate of protecting the miner on the 
mine site. The commenters argued that 
because of the separate regulatory 
objectives, Congress intended OSM to 
adopt coal mine waste rules which go 
beyond MSHA’s. 

The final rules adopted today do 
supplement the rules adopted by MSHA. 
Where applicable, however, MSHA 
standards which satisfy requirements 
under the Surface Mining Act have been 
adopted by cross-reference. Such cross- 
referenced standards are nevertheless 
enforceable under the Act by the surface 
mining regulatory authority and become 
requirements of the surface mining 
regulatory program as well as MSHA’s 
program for coal mine health and safety. 

It is undesirable to have two 
regulatory programs for the same 
subject that contain conflicting 
standards or which use fundamentally 
different terminology. The final rules 
help coordinate regulatory 
responsibilities under the Surface 
Mining Act with those of MSHA. 
Additionally, they help ensure that 
OSM’s regulations do not supersede, 
amend, modify or repeal any standard 
under the Federal Coal Mine Health and 
Safety Act of 1969 (as revised in 1977). 


The final rule is in accord with the 
requirements of the Act, clearly 
identifies areas of overlap between 
OSM and MSHA rules, and, by utilizing 
similar definitions and cross- 
referencing, eliminates conflicts 
between the two sets of rules. It should 
be noted, however, that the final rule 
does not fully eliminate duplicative 
regulatory requirements between the 
two programs. Rather, it recognizes 
areas of continued duplication and 
applies standards under the surface 
mining regulatory program which are 
consistent with those applied under the 
MSHA program for health and safety. 


B. Specific Comments and Discussion of 
Rules Adopted 


PART 701—PERMANENT 
REGULATORY PROGRAM 


Section 701.5 Definitions. 


The final rule adopts from the 
proposal revisions to the previous 
definition of “coal processing waste” 
and the three new definitions: “coal 
mine waste,” “impounding structure,” 
and “refuse pile.” For a more complete 
explanation of the basis of the new 
definitions, the reader is referred to 47 
FR 26600 (June 18, 1982). OSM received 
several comments on the proposed 
definitions. These comments are 
discussed below. 


Coal Processing Waste 


The final rule defines the term “coal 
processing waste” to mean earth 
materials which are separated and 
wasted from the product coal during 
cleaning, concentrating, or other 
processing or preparation of coal. An 
editorial change is made in the final 
definition to more closely track the 
language in the definitions of the terms 
“coal preparation plant” and “surface 
coal mining operation” in 30 CFR 701.5 
and 700.5, respectively. Three 
commenters agreed with the proposed 
definition of coal processing waste. 

Another commenter suggested the 
beginning of the definition read as 
follows: “Coal processing waste 
includes toxic- or acid-forming earth 
materials which are . . .” The commenter 
said this change would reflect the 
reason for coal processing waste being 
disposed of separately from spoil. The 
commenter indicated that the proposed 
definition seemed vague in its intent and 
would add excessively burdensome and 
expensive operation procedures. The 
commenter agreed with the need to 
protect surface and ground water from 
toxic- and acid-forming coal mine waste, 
but, the commenter argued, material that 
would not adversely affect the 


surrounding area should not be treated 
any differently than spoil material. 

Although OSM agrees with the 
commenter that there may be 
circumstances when coal processing 
waste may not be toxic or acid forming, 
the definition is not vague. 

Congress intended that special 
consideration be given to disposal of 
coal mine waste regardless of whether it 
is potentially toxic or acid forming. 
Thus, OSM has continued to require that 
all coal processing waste be disposed of 
according to §§ 816.81-816.86. A revision 
has been made to the requirements for - 
backfilling and grading and disposal of 
excess spoil to recognize that nontoxic- 
and nonacid-forming coal mine waste 
may be disposed of with other spoil 
materials. 

One commenter was concerned that 
the definitions of “coal processing 
waste” and “coal mine waste” do not 
include materials other than wasted 
earthen materials, such as pieces of 
equipment, wire, rags, etc. The definition 
of “coal processing waste” is not 
intended to include such non-earthen 
materials since their disposal is covered 
in § 816.89 on noncoal mine waste. 
Similarly, the definition of “coal mine 
waste” is not inteded to include such 
non-earthen materials. 


Coal Mine Waste 


In the final rule, “coal mine waste” 
means coal processing waste and 
underground development waste. Coal 
processing waste is defined in this 
rulemaking and underground 
development waste was defined in a 
separate rulemaking (48 FR 32925, July 
19, 1983) as waste rock mixtures of coal, 
shale, clay stone, siltstone, sandstone. 
limestone, or related materials that are 
excavated, moved, and disposed of from 
underground workings in connection 
with underground mining activities, 
including the development of drifts, 
shafts and adits. Thus, coal mine waste 
includes the two materials most likely to 
contain coal and coal waste products. 

A commenter argued that the 
proposed definition of “coal mine 
waste” did not include waste generated 
by surface mining operations, only 
included waste created during 
underground development of a mine, 
and thus overlooked many other sources 
of waste generated from mining 
operations. 

The commenter further suggested that 
reliance on the definition of 
“underground development waste” gives 
the erroneous impression that coal mine 
waste is composed of only earthen 
materials and is confined to that which 
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is generated from only underground 
mines. 

The revised definition includes two 
types of material: coal processing waste 
and underground development waste. 
This new definition more closely 
parallels the treatment of those 
materials by MSHA. 

Earthen material excavated during 
surface mining activities other than 
material wasted during coal processing 
is classified as spoil. Disposal of such 
material is regulated under the 
backfilling and grading rules, 30 CFR 
816.101-816.107 and 817.101-817.107; and 
under the rules for disposal of excess 
spoil, 30 CFR 816.71-816.75 and 817.71- 
817-75. Congress did not intend spoil 
material to be regulated as “coal mine 
waste” and OSM has, therefore, not 
included spoil in the final “coal mine 
waste” definition. The final definition 
has been revised slightly from the 
proposal to eliminate the perceived 
ambiguity that only coal processing 
waste from underground mining is 
included. The final definition of coal 
mine waste includes coal processing 
waste from either surface or 
underground mining activities. 


Refuse Pile 


The term “refuse pile” means a 
surface deposit of coal mine waste that 
does not impound water, slurry, or other 
liquid or semi-liquid material. Under this 
final definition, a refuse pile may 
contain coal processing waste and/or 
underground development waste. A 
spoil disposal facility would not be a 
refuse pile. The distinction is needed 
between coal mine waste and spoil 
since each material is treated differently 
in different sections of the rules. (Coal 
mine waste—§ § 816.81-816.86, and 
Spoil—§ § 816.102-816.105 and 
§§ 816.71-816.76). 

One commenter proposed additional 
language in the definition of “refuse 
pile” to say that refuse piles do not 
include “temporary spoil piles of 
removed overburden material.” The 
commenter understood that the 
proposed definition excluded 
overburden materials; but, by 
specifically excluding overburden in the 
definition, the commenter asserted 
OSM’s intended exclusion would 
become definitive. 

Language specifically excluding spoil 
from the definition of refuse pile would 
be redundant. The coal mine waste rules 
are intended to deal with a material 
which presents particular problems of 
combustibility and toxicity when 
disposed of in a fill or pile. Overburden 
materials when removed do not 
generally present such problems and are 


regulated under the backfilling and 
grading rules and the excess spoil rules. 

One commenter mistakenly thought 
OSM had classified underground 
development waste as excess spoil. 
OSM did propose the definition for 
underground development waste within 
the same rulemaking as excess spoil, but 
the proposed and final rules do not 
classify it as excess spoil. 

One commenter wanted to know 
when a refuse pile is not an 
impoundment and vice versa. 
Furthermore, the commenter asked 
whether refuse piles hold only dry 
wastes and what is meant by “dry.” 

In distinguishing between refuse piles 
and impoundments or impounding 
structures, the final rules do not 
characterize the deposits as “wet” or— 
“dry.” These terms are relative; almost 
every substance has some moisture 
content. Instead, the final rules 
distinguish the deposits as either 
containing existing or not containing 
material in a liquid or semi-liquid state. 
This is determinable from the physical 
characteristics of the material. 


Impounding Structure 


A definition for “impounding 
structure” is added to the final rules to 
differentiate between the structure itself 
and the total impoundment which is also 
defined in § 701.5. “Impoundment” 
refers to the entire facility including the 
impounding structure and the retaining 
area. “Impounding structure” refers to 
the structure of earth or other materials 
used to impound water, sediment, slurry 
or other liquid or semi-liquid material. 
MSHA rules use the term “impounding 
structure” rather than dams or 
embankments (30 CFR 77.216 et seq.). In 
order to reduce confusion of terminology 
and increase compatibility of 
regulations, OSM has adopted this 
definition. It should be noted that the 
rules governing impoundments in 30 
CFR 816.49 and 817.49 apply to the entire 
impoundment which contains the 
impounding structure. Thus the final 
rules regarding coal mine waste 
impounding structures augment and do 
not replace the rules governing 
impoundments. 

A commenter suggested that the 
definition of “impounding structure” 
was too broad, especially with the 


phrase “or other materials”, and should 
be limited. It could include piles of 
waste or structure built of earthen 
materials not normally considered as 
impoundments, such as any refuse pile 
associated with a coal preparation 
plant. 

The definition is not too broad. 
Impoundments include dams and 
embankments designed to hold liquid or 
semi-liquid materials, including coal 
mine waste slurry or sediment in a semi- 
liquid state. To clarify the definition of 
“impounding structure,” it has been 
revised to refer explicitly to dams, 
embankments, or other structures that 
impound water, slurry or other liquid or 
semi-liquid material. Final § 816.84 
applies to all impounding structures 
constructed of coal mine waste or 
intended to impound coal mine waste in 
a liquid or semi-liquid state. If an 
impounding structure is not constructed 
of coal mine waste and is not intended 
to impound a slurry waste, it would not 
fall under final § 816.84. 


Part 816—Permanent am 
Performance Standards—Surface Mining 
Activities 

Sections 816.81-816.89—Final Rule for 
Coal Mine Waste 


Final § 816.81 contains the general 
requirements that apply to all methods 
of coal mine waste disposal—refuse 
piles and impounding structures. 
General provisions to be attained in the 
design, construction and maintenance of 
coal mine waste disposal facilities are 
included. The general requirements are 
supplemented by §§ 816.83 and 816.84. 
Dry refuse pile design, construction and 
maintenance are covered in § 816.83 
which applies to nonimpounding 
structures. Impounding structures either 
constructed of or for retaining liquid or 
semi-liquid coal mine waste are covered 
in § 816.84. Final § 816.87 deals with 
coal mine waste fires and final § 816.89 
governs the disposal of noncoal mine 
waste. 

To assist the reader in understanding 
all the changes in the final rules, the 
following derivation table shows the 
relationship of the final rules to the 
previous rules and the proposed rules. 
The same changes apply for Part 817— 
Underground mining activities. 


DERIVATION TABLE—COAL MINE WASTE 


Final Section 816.81: 


616.81(a) and 816.71(a)(1). 


816.81(b)(1) and 8126.81(a)(1)-816.71(a)(1)..) 816.81(a)(3)() and 816.71(a)(1)(i) 


816.81(b)(3) and 616.81(a)(1)-816.71(f) 
816.81(a)(1)-616.71(a)(3) 


816.81(b)(2) 


816.81(a)(3)(ill) and 8"6.71(a)(3). 
816.71(a){1){ii. 
816.81(a)(3){i). 
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DERIVATION TABLE—COAL MINE WASTE—Continued 


816.81(a)(1}-816.71 {f) and (m) 

816.93(a)(2-3). 
816.81(a)(1)-816.71(m) 
.--| 816.82(b) 


816.83 (b) and (d) and 816.92(b).............s000 
.--| 816.81(a)(1) and 616. 65(a)....... 
Cc. 


Section 816.81{a) 


Under final § 816.81(a) all coal mine 
waste must be placed in new or existing 
disposal areas that are within the permit 
area and approved by the regulatory 
authority. 

The previous reference to hauling and 
conveyance of coal mine waste has 
been deleted because the Act does not 
require any particular means of material 
handling or method of transportation to 
the disposal area and because 
transportation is not one of the more 
important factors in determining the 
stability of the waste disposal site. Both 
the transportation method and 
placement techniques used at a 
particular site are more appropriately 
selected during the design of an 
individual disposal facility. Specifically 
the words “hauled or conveyed and” 
have been removed while leaving the 
broad description “placed” to cover any 
method of transportation the mine 
operator may choose. One commenter 
agreed with the deletion in the proposed 
rule of the reference to hauling and 
conveyance from previous § 816.81{a). 

The background section of the 
preamble to the proposed rules (47 FR 
26600) was cited by one commenter as 
containing the phrase “waste banks 
must meet the requirements of the rules 
for excess spoil fills and the 


| 816814). 
816.85(c), 816.86) and 816.71(a)(2). 
and | 816.85(e), 816.86 (g) and (h) and 816.71 
(a1) and (a)(2). 
816.85(e), 816.86(h) and 816.71(a)(2). 
816.82(b). 
616.88. 


6.85(a). 
$1883 (a)(1) and (b) and 816,71 (a)(7) and 


(1 
816.83(b) and 816.71(a)(6). 
816.71(b)(1). 


requirements for waste banks.” The 
commenter believed that refuse disposal 
sites should not meet the same criteria 
as excess spoil fills because of different 
material properties, different areas of 
disposal, and different revegetative 
requirements. 

The phrase quoted by the commenter 
was included in a discussion of the 
previous rules and is one of the reasons 
the rules were revised. In these final 
rules, only those portions of the excess 
spoil rules pertinent to refuse pile and 
impounding structure construction are 
used to guide the disposal of coal mine 
waste. However, it should be noted that 


. the revegetation requirements of 


§§ 816.111-816.116 must be met by both 
types of facilities and that many of the 
engineering considerations applicable to 
disposal of excess spoil are also 
applicable to the disposal of coal mine 
waste. 

One commenter contended that by the 
removal of the requirement that the coal 
waste be hauled or conveyed and 
placed in a controlled manner in the 
disposal site, OSM is rejecting a position 
which it specifically embraced in the 
promulgation of the former rule. The 
commenter asserted that removal of the 
requirements would run counter to 
Congressional intention, citing 
legislative history, H. Rep. No. 95-218, 


95th Cong. 1st Sess., 101, 103 and 125 
(1977). 

In the preamble te the former rule, 
OSM specifically noted the problem 
with uncontrolled end- or side-dumping 
of waste onto disposal sites and chose 
not to allow it; instead OSM required 
that the waste be hauled and conveyed 
and placed in a controlled manner {44 
FR at 15209-10). OSM has received this 
issue and believes it was wrong in not 
allowing controlled gravity placement of 
material. 

The final rule is revised to require that 
the coal mine waste be placed in a 
controlled manner in a disposal area. 
The proposed rule only required the 
placement of the waste. The addition of 
the phrase “controlled manner” in 
§ 816.81(a) is supported by the 
legislative history cited by the 
commenter, H. Rep. No. 95-218, at p. 125. 

The legislative history does not 
indicate, however, that the means of 
transportation of material to the 
disposal site must be regulated or that 
the material must be hauled or conveyed 
to the disposal site. As stated in the 
discussion to the proposed rule (47 FR at 
26600), any material handling technique 
consistent with the facility design could 
be acceptable. These rules retain the 
features necessary to maintain stability 
of the site and to minimize the potential 
for combustion after the material is 
placed in the disposal site. 

One commenter took issue with the 
proposed exclusion of a sentence from 
previous § 816.81(a) that coal waste be 
disposed of within the permit area. The 
reason given for opposing the removal 
was that the explanation in the 
proposed rule suggested that the former 
rule was more precise. The commenter 
also felt the proposed removal leaves 
unclear a basic requirement of the Act. 

The sentence was proposed to be 
removed because it was deemed 
unnecessary. Disposal of coal mine 
waste must be within the permit area. 
However, the commenter’s suggestion 
has been accepted and the final rule has 
been revised to eliminate any possible 
ambiguity by requiring disposal “within 
a permit area.” 

One commenter took issues with the 
deletion of the reference to previous 
§§ 816.71 and 816.72 in proposed 
§ 816.81(a). The commenter was 
concerned that the change would delete 
the incorporation of the design 
standards of the excess spoil rules 
which the commenter considered 
essential requirements for coal mine 
waste refuse pile construction. The 
commenter also urged that the reference 
to § 816.71 not be deleted from the final 
rule for refuse pile construction, since 
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that section sets basic engineering 
standards for refuse pile construction. 

OSM agrees that many of the 
requirements for construction of excess 
spoil fills contained in revised final 
§§ 816.71 and 816.72, are basic 
engineering standards which are also 
applicable to construction of coal mine 
waste disposal structures. Because 
construction of coal mine waste disposal 
structures requires some different or 
additional requirements and because the 
revised refuse pile standards in § 816.83 
reference the MSHA rules of §§ 77.214 
and 77.215, the final rule does not 
reference §§ 816.71 and 816.72 in their 
entirety, but adds the applicable excess 
spoil requirements directly in §§ 816.81 
and 816.83. Inclusion of these 
requirements directly, rather than by 
reference, should aid in understanding 
the final rules adopted. With the 
reference to the MSHA rules and use of 
specific provisions from the excess spoil 
rules that are also applicable generally 
to coal mine waste disposal and 
specifically to refuse pile construction, 
these rules meet the requirements of the 
Act. 

To assist the reader in understanding 
the relationship between the 
requirements for refuse piles and those 
for excess spoil fills, the following table 
has been prepared to indicate where 
applicable provisions have been 
included in §§ 816.81 and 816.83 from 
§§ 816.71 and 816.72. The provisions in 
§ 816.81 are applicable both to refuse 
piles and impounding structures. The 
same comparison applies to Part 817— 
Underground mining activities. 


COMPARISION TABLE—EXCESS Spoil RULES 
AND COAL Mine WaSTE RULES 


Section 816.71: 
(a) and (a)(1-3) ........................| 816.81 (a) and (a)(1-3). 
_ " ..| 816.81(c). 
N/A. 


---| 816.61(d). 


| 816.83(c)(1). 
N/A. 


816.83(a)(2). 
N/A. 


Certain of the excess spoil 
requirements have not been included in 
the final coal mine waste rules. Section 
816.71(c) of the excess spoil rules 
requires that the fill be located on the 
most moderately sloping and naturally 


stable areas available. This requirement 
is adopted for excess spoil disposal from 
section 515(b)(22)(E) of the Act. The Act 
does not include a similar requirement 
for disposal of coal mine waste. 

Under most circumstances the 
provisions of revised § 816.71(c) would 
also be appropriate for application with 
respect to construction of refuse piles. 
However, since the most moderately 
sloping areas in many areas of the 
country are also stream valley bottom or 
similar areas with more sensitive 
hydrologic features, it is not necessarily 
desirable to require the location of 
refuse piles in these areas. The objective 
of the requirement for location of excess 
spoil fills is to help ensure the stability 
of the final fill. When designing coal 
mine waste disposal facilities, 
protection of the hydrologic balance 
often can be as important a 
consideration in evaluating the 
appropriate location for the facility as 
locating the fill on the most moderately 
sloping area available. Stability of 
refuse piles will nevertheless be ensured 
through the requirements regarding 
minimum static factors of safety, 
placement of waste, design certification, 
construction inspections and other 
applicable provisions. For these reasons 
a parallel requirement to revised 
§ 816.71(c) has not been included in the 
rules for coal mine waste. 

Section 816.71(d)(20) of the revised 
excess spoil rules requires the 
construction of rock toe buttresses or 
keyway cuts to help ensure the stability 
of the fill where the toe of the fill rests 
on the downslope. This requirement is 
adopted for excess spoil disposal from 
section 515(b)(22)(F) of the Act. The Act 
does not include a similar requirement 
for disposal of coal mine waste. 

The construction of a keyway cut or a 
rock toe buttress may help to ensure the 
stability of the fill and minimize the 
potential for mass movement of the spoil 
material. However, keyway cuts, if not 
used properly, may also adversely affect 
foundation conditions. Under the final 
rule, refuse piles must be constructed to 
a minimum factor of safety of 1.5 and 
meet other requirements applicable to 
ensuring the stability of the waste 
disposal facility. The use of keyway cuts 
or rock toe buttresses under the final 
refuse pile rule has been left to the 
discretion of the design engineer. Since 
these structures are not always 
necessary design features and the Act 
does not require their use in refuse piles, 
no equivalent provision to § 816.71(d)(2) 
has been included in the refuse pile 
rules. 

Section 816.71(e)(2) of the revised 
excess spoil rules requires that spoil be 
placed in 4-foot lifts, unless otherwise 


approved by the regulatory authority. 
This section is not consistent with the 
requirements of MSHA’s rules at 30 CFR 
77.215{h), which require that refuse piles 
be constructed in 2-foot lifts, unless 
otherwise approved. Since MSHA’s 
rules supersede any less stringent 
provision in OSM’s rules, the 
requirements of 30 CFR 77.215(h) have 
been relied upon in this final rule to 
govern refuse construction. Thus, 

§ 816.71(e)(2) has not been made 
applicable to refuse piles. 

Section 816.71(i) governs when coal 
mine waste may be disposed of in 
excess spoil fills. It is not necessary to 
include an equivalent provision in the 
coal mine waste rules. 

One commenter noted that under 
previous § 816.71(k), coal waste could 
not be used in head-of-hollow or valley 
excess spoil fills and that the definitions 
of those terms in § 701.5 excluded coal 
waste. The commenter asserted that 
prudent engineering dictates that due to 
the inherent instability of the waste 
material it should not be used in steep 
slope areas. 

OSM disagrees. The prohibition 
against use of coal mine waste in head- 
of-hollow and valley fills has been 
eliminated in the final rules pertaining to 
excess spoil disposal. The physical, 
chemical and engineering properties of 
coal mine waste can be adequately 
defined by proper testing techniques. 
This makes it feasible to analyze, design 
and properly apply the necessary 
construction controls to place coal mine 
waste in excess spoil fills so as to meet 
all performance standards of the Act 
and rules including the minimum long- 
term static safety factor of 1.5. 

The rules adopted require the operator 
to use qualified registered professional 
engineers for analysis and design and 
that the construction be certified by a 
qualified registered professional 
engineer. In addition, the rules require 
site-by-site approval by the regulatory 
authority. They further specify that 
when coal mine waste materials are 
placed in excess spoil fills, such 
disposal must not only comply with the 
coal mine waste disposal requirements 


‘in §§ 816.81 and 816.83, but also must 


meet additional standards contained in 
final § 816.71(i). The reader is referred to 
the revised final excess spoil rule for 
additional discussion on these 
requirements. 

In steep slope areas, where head-of- 
hollow and valley fill excess spoil 
facilities are normally constructed, coal 
mine waste has in the past been 
disposed of in the same or similar fill 
configurations. By allowing the 
combination of such materials in fills 
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under proper design and construction 
techniques, this rule should reduce 
unnecessary duplication of fills and 
reduce the number of valley fills while 
maintaining environmental and safety 
standards. Coal mine waste can be 
disposed of in such facilities without 
any increase in adverse impacts. 
Section 816.72(b) governs the use of 
rock-core chimney drains in head-of- 
hollow excess spoil fills. OSM did not 
propose to make this provision 
applicable to refuse piles, nor did the 
prior rule specifically provide for the use 
of rock-core chimney drains in refuse 
piles. If at some time in the future it is 
determined that use of rock core 
chimney drains is appropriate for refuse 
pile construction, OSM will consider 
proposing a rule change at that time. 
Proposed § 816.81(a)(2) provided that 
all coal mine waste shall be placed in 
structures that are designed, 
constructed, inspected and maintained 
in accordance with §§ 816.82 through 
816.86. This proposed section did not 
include any substantive requirement 
and is unnecessary in the final rule. 
Therefore, it has not been adopted, and 
no change is intended by this omission. 


Section 816.81{a)(1) 


Final § 816.81(a)(1) requires that coal 
mine waste be placed in a manner to 
minimize adverse effects of leachate 
and surface runoff on surface and 
ground water and includes requirements 
proposed at § 816.81(a)(3)(i) with minor 
revisions. 

Two commenters recommended that 
the phrase “not adversely affect ground 
or surface water quality or quantity” in 
§ 816.81(a)(3)(i) should be changed to 
“minimize adverse effects to ground or 
surface water quality and quantity.” 
This, according to the commenters, 
would be consistent with language 
found in similar rules throughout Parts 
816 and 817. 

The comment has been accepted. The 
suggested change conforms with the 
guidance presented in the hydrologic 
balance protection provisions of 
§ 816.41. In this section, minimization of 
impact on ground and surface water 
quality and quantity is emphasized. 
Effluent from coal mine waste should be 
prevented or controlled so that the 
receiving system will still contain water 
that meets applicable Federal and State 
water quality standards and protects the 
hydrologic balance. In accordance with 
the hydrologic balance rules, the 
operator would use mining and 
reclamation techniques that minimize 
water pollution and changes in flow. 

One commenter suggested that a 
clause be added to § 816.81(a) to tie it to 


the National Pollution Discharge 

Elimination System Permit (NPDES). 
OSM agrees that the NPDES permit 

requirements are applicable to point 


- source discharges from coal waste 


facilities. This requirement is 
incorporated in §§816.41 and 816.42 and 
applies to all discharges from coal waste 
facilities. Therefore, although the 
commenter is correct, no change is 
needed in the final coal waste rules to 
accommodate the commenter’s concern. 
Although these regulations require 
compliance with NPDES requirements, 
compliance with such standards will not 
alone ensure compliance with the 
hydrologic protection requirements of 

§ 816.81(a). 


Section 816.81(a)(2) 


Final § 816.81(a)(2) requires that coal 
inine waste be placed in a manner to 
ensure mass stability and prevent mass 
movement during and after construction. 
The final rule includes aspects of 
proposed §§ 816.81(a)(3)(iii) and 
816.85(e). Proposed § 816.81(a)(3)(iii) 
would have required that the structure 
be stable. The final rule revises this 
standard, in accordance with proposed 
§ 816.85(e) (and the rule for excess spoil, 
§ 816.71(a)(2)), to make it clear that the 
facility must not only be stable upon 
completion, but also during construction. 


Section 816.81(a}(3) 


Final § 816.81(a)(3) requires that coal 
mine waste be placed in a manner to 
ensure that the final disposal facility is 
suitable for reclamation and 
revegetation compatible with the natural 
surroundings and the approved 
postmining land use. This section has 
been added to the final rule in response 
to a commenter who requested 
reconsideration of the proposal to delete 
certain requirements included in 
previous §§ 816.71 and 816.72 and made 
applicable to coal mine waste be 
reference. The commenter pointed out 
that Section 515(b)(11) of the Act 
requires compatibility of the coal mine 
waste with the natural surroundings. 
The language of final § 816.81(a)(3) 
parallels requirements included in the 
final excess spoil rule and will ensure 
that the final postmining surface of the 
disposal facility is reclaimed to a 
condition compatible with the natural 
surroundings. 


Section 816.81(a)(4) 


Final § 816.81(a)(4) provides that coal 
mine waste shall be placed in a manner 
so as not to create a public hazard. This 
paragraph is the same as proposed 
§ 816.81(a)(3)(ii). 

One commenter suggested that 
“public hazard” be broadened to “public 


health or safety hazards” consonant 
with the findings of Section 101(c) of the 
Act. The commenter argued that the Act 
requires consideration of both health 
and safety considerations, as well as 
protection of property and the quality of 
life in adjacent communities. 

OSM agrees that coal mine waste 
should be disposed of in a manner that 
does not create hazards to the public 
health or safety. The provision in the 
final rule applies the public hazard 
consideration to coal mine waste within, 
as well as outside the permit area. 
Protection against creating a public 
hazard is sufficiently broad to refer to 
both health and safety. No change was 
made in the rule as a result of the 
comment. 


Section 816.81(a}(5) 


Final $ 816.81(a)(5) requires that coal 
mine waste be placed in a manner to 
prevent combustion. This paragraph is 
the same as previous § 816.81(a)(2). One 
commenter agreed with the proposed 
wording change from “to prevent 
combustion” in the previous rule to 
“minimize the potential for combustion” 
as being more realistic. Another 
commenter opposed the change on the 
grounds that the goal of preventing 
combustion was set by Congress and the 
OSM cannot substitute its judgment in 
setting standards for environmental 
protection. The commenter also pointed 
out that the legislative history, H.R. Rep. 
95-218 at 125, states that the goal of 
sections 515(b)(11) and 516(b)(5) of the 
Act is “to prevent combustion.” 
Therefore, the commenter felt the rule 
cannot be changed in proposed 
§ 816.81(a)(3)(iv) to minimizing the 
potential for combustion. 

OSM agrees with the objective of 
preventing combustion in coal mine 
waste. The final rule which requires that 
coal mine waste disposal facilities by 
designed to prevent combustion has 
been changed to explicitly recognize this 
objective. As a practical matter there is 
little difference between the previous 
and proposed standards. The language 
“minimize the potential” for combustion 


would merely have recognized the 
impossibility of achieving an absolute. 


Section 816.81(b) 


Final § 816.81(b) permits placement, 
within the permit area, of coal mine 
waste from sources outside the permit 
area with the approval of the regulatory 
authority. This final language follows 
§ 816.81(b) of the proposed rule and the 
reader is referred to the preamble of the 
proposed rule for additional discussion 
on the paragraph (47 FR 26601). 
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A commenter urged that coal mine 
waste from outside the permit area be 
approved by the regulatory authority 
only after a determination that such 
waste will not jeopardize the stability of 
the fill within the permit area. The 
commenter also urged that the phrase 
from the former rule mentioning waste 
from other mines and abandoned waste 
fills not be deleted since it suggests the 
type of waste an operator may have 
approved for disposal. 

No specific provision is necessary in 
the final rule with regard to a stability 
determination. Regardless of the source 
of the coal mine waste, the requirements 
for stability must be satisfied. Further, 
the definition. in § 701.5, of “coal mine 
waste” is sufficiently specific with 
regard to the types of material covered 
by this paragraph. In addition, disposal 
of all waste must be approved by the 
regulatory authority in the reclamation 
plan, 30 CFR 780.18{b)(7) (toxic 
materials) and 780.25{d) (waste banks). 
The latter rule requires compliance with 
the coal mine waste rules which set 
stability as a performance standard that 
must be achieved. 

The same commenter also urged that 
the hydrologic, geotechnical, physical 
and chemical analyses required in 
previous § 816.81(b), upon which the 
regulatory authority had to base its 
decision to allow disposal of coal mine 
waste from outside the permit area, not 
be deleted. In the commenter'’s view 
such analyses are necessary for the 
regulatory authority to make an 
informed judgment. 

In order for such waste to be disposed 
of within the permit area, the regulatory 
authority's approval is required under 
§ 816.81(b). The existing permitting 
standards require sufficient information 
to allow the regulatory authority to 
make the necessary determinations. 
Among those requirements which may 
be applicable are § 780.18(b}(7) which 
pertains to toxic materials, § 780.21 
which pertains to protection of water, 
and § 780.25(d) for waste pile stability 
and hazards. Thus, sufficient analyses 
and information will be furnished to the 
regulatory authority under the permit 
application requirements. They need not 
be included in the performance 
standards. 


Section 816.81(c) 


Final § 816.81(c) contains requirments 
pertaining to the certification of the 
design of the facility by a registered 
professional engineer. 

Final § 816.81(c)(1) requires that the 
disposal facility be designed using 
current, prudent engineering practices 
and that it meet any design criteria 
established by the regulatory authority. 


A qualified registered professional 
engineer, experienced in the design of 
similar earth and waste structures, must 
certify the design of the disposal facility. 
This requirement parallels the 
requirement of proposed § 816.85(c) and 
§ 816.86{e), which referenced a similar 
provision in § 816.49. No comments were 
received on this aspect of the proposal. 
However, the language of the final rule 
has been revised to more closely follow 
the language of similar provisions in the 
rules on excess spoil disposal. No major 
change in the section is intended by the 
modification from the proposal. 

Final § 816.81(c)(2) sets a static safety 
factor of 1.5 as the necessary degree of 
stability and requires the foundation 
and abutments of the disposal facility to 
be stable under all conditions of 
construction. This provision parallels 
proposed §§ 816.85(e) and 816.86 (g) and 
(h) and includes a similar provision from 
§ 816.71(b)(2). 

Two commenters requested inclusion 
of a requirement that refuse piles meet a 
minimum static safety factor of 1.5 as 
well as requiring impounding structures 
to meet a 1.5 safety factor. The 
commenters pointed out that under 
MSHA rules, refuse piles with slopes of 
less than 2h:iv which are built in 2-foot 
lifts would not necessarily be required 
to meet a minimum factor of safety. One 
of the commenters suggested that a 
demonstration of stability at a slope of 
3h:1v be required. Several other 
commenters urged that all waste banks 
be constructed with a 1.5 safety factor 
as an indication of proper design. A 
commenter said that there are times 
when such fills may not be stable 
depending on the amount of fines and 
moisture in the material. Another 
commenter said no fill design should be 
approved unless it is demonstrated to be 
stable with a factor of safety of at least 
1.5. The comments suggesting that all 
waste disposal facilities meet a factor of 
safety of 1.5 have been accepted and 
added to the final rule as a design 
requirement in new § 816.81({c)(2). This 
is one provision that augments MSHA’s 
standards. 


Section 816.81(d) 


Final § 816.81(d) requires that 
sufficient foundation investigations and 
laboratory testing of foundation material 
be performed in order to determine the 
design requirements for foundation 
stability. The analyses of the foundation 
conditions must take into consideration 
the effect of underground mine 
workings, if any, upon the stability of 
the disposal facility. The final rule is 
adopted from proposed §§ 816.85(e) and 
816.86(h). 


One commenter proposed adding a 
new section containing the same 
provisions as proposed § 816.71(a)(2) of 
the excess spoil rules. In effect, this 
would apply requirements for testing 
and designing of foundation and 
abutments to coal mine waste facilities 
as well as to the excess spoil fills. 

This comment was accepted and the 
provision included in the final rule in 
§ 816.81(d). 

A commenter pointed out that the 
testing requirement for refuse piles in 
proposed § 816.85(e) was confined to 
foundation materials. In the 
commenter’s view, the materials used in 
the embankment, not just in the 
foundation of it, should also be 
analyzed. 

Because of the importance of a refuse 
pile’s foundation stability, specific 
provisions have been included relating 
to foundation evaluation. Inclusion of a 
section on foundation evaluation, 
however, is not intended to preclude 
necessary testing of the materials used 
in the embankment the stability of 
which must also be assured. The 
appropriate type and extent of 
embankment material testing can be 
determined by the qualified engineer 
under final § 816.85(c). Inclusion of a 
section specifically related to 
embankment material testing is not 
considered necessary in the final rule. 


Section 816.81(e) 


Under final § 816.81(e), should any 
examination or inspection disclose a 
potential hazard, the regulatory 
authority must be promptly notified of 
the finding, and of the emergency 
procedures formulated for public 
protection and remedial action to be 
taken. If procedures adequate to protect 
the public cannot be implemented by the 
operator, the requlatorya authority must 
be notified immediately. The requlatory 
authority must then notify the 
appropriate agencies that other 
emergency measures are required to 
protect the public. Final § 816.81(e) 
adopts proposed § 816.82(b) with 
editorial revision, and it is made 
applicable to all coal mine waste 
disposal facilities. 

One commenter thought the 
requirements of the proposal were 
unclear in that they referred to an 
emergency plan, yet did not require the 
development of such a plan. The 
commenter suggested that the 
emergency plan should be prepared 
before a potential hazard develops. 

The use of the language “emergency 
plan” in the proposed rule was intended 
to refer to the plan that is formulated to 
respond to any observation that a 
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hazard may exist. Because the great 
majority of coal mine waste disposal 
facilities do not pose any significant 
threat to the public, the final rule does 
not include a general requirement that 
the operator develop an elaborate 
emergency plan in every case. Since 
prompt or immediate notification is 
required, the regulatory authorities will 
be in a position to implement necessary 
emergency procedures and ensure that 
appropriate actions are taken as needed. 
Additional requirements for 
development of emergency response 
plans are included in MSHA’s rules 
which must also be met. 

A commenter noted that proposed 
§ 816.82(b) imposed the responsibility on 
the operator of promptly notifying the 
regulatory authority of potential 
hazards, but that there was no 
requirement that the regulatory 
authority provide names and addresses 
of persons to contact, especially during 
non-business hours. The commenter also 
noted that operators, all too often, are 
unaware of the existence of 
“appropriate” agencies and operators 
should be supplied with phone numbers, 
etc., for these agencies. 

The final rule has not been changed 
based upon this comment. OSM 
experience indicates that in nearly 
every case operators are sufficiently 
familiar with the local regulato 
authority personnel to be able to 
provide the necessary notifications 
without further elaboration in the final 
rule. Under the circumstances that exist 
within a particular locale or State, a 
regulatory authority may deem it 
appropriate to provide operators with 
names and addresses of persons that 
may be contacted during nonbusiness 
hours. However, no change in the final 
rule is considered necessary to 
accommodate such circumstances. 

One commenter cited the failure of a 
slurry impoundment and the need for 
emergency diversion construction that 
would have temporary environmental 
impacts as a situation in which the 
agency personnel may have to make 
hard decisions in which short-term 
losses are balanced against long-term 
gains. The commenter used this 
theoretical situation to show the need 
for regulatory authority personnel to be 
trained in handling coal field 
emergencies and the need for the 
contact person at the regulatory 
authority to have the authority to make 
emergency decisions. 

OSM agrees that there may be 
situations where, during emergencies, 
decisions may have to be made to 
balance short-term and long-term 
problems and solutions. OSM supports 
and encourages the training of 


regulatory authority personnel in 
handling coal field emergencies. 


Section 816.81(f) 


Previous § 816.88 provided for coal 
processing waste to be returned to 
underground mine workings in 
accordance with a disposal program 
approved by the regulatory authority 
and MSHA under § 784.25 of this 
chapter. 

As proposed, final § 816.81(f) revises 
the previous rule to clarify that “coal 
mine waste” may be returned to 
underground mine workings under a 
waste disposal program designed 
according to § 784.25 of this chapter and 
jointly approved by the regulatory 
authority and MSHA. The proposed 
terminology change of “coal processing 
waste” to “coal mine waste” would 
allow both coal processing waste and 
underground development waste to be 
returned to underground mine workings. 

Because the definition of coal mine 
waste under the final rule includes 
underground mine development waste, 
the additional reference to § 784.19 in 
previous § 817.88 is redundant of the 
requirement in § 784.25 and is not 
needed. It has therefore been deleted as 
was proposed in § 816.88. 

A commenter pointed out that MSHA 
rules do not provide for approval of 
plans to return coal mine waste to 
underground workings. The final rule 
has not been changed from the proposal. 
All underground mining activities 
require approval and/or coordination 
with MSHA. The final rule ensures such 
coordination and is in accordance with 
sections 516(a) and 515(b)(12) of the Act. 

The U.S. Environmental Protection 
Agency asked OSM to note in this rule 
that disposal of coal mine waste in 
underground mine workings must be in 
compliance with any applicable 
requirements of the Underground 
Injection Control Program promulgated 
under Part C of the Safe Drinking Water 
Act (Pub. L. 93-523, as amended, 42 
U.S.C. 300f et seg.) The list of Class V 
wells in 40 CFR 146.05(e) includes sand 
backfill and other backfill wells used to 
inject a mixture of water and sand, mill 
tailings or other solids into mined out 
portions of subsurface mines whether 
what is injected is a radioactive waste 
or not. This provision may apply to the 
underground disposal method described 
in § 816.81(f). At this time, the only 
requirements that apply to Class V wells 
are (1) the inventory reporting 
requirement in 40 CFR 122.37(c)(1); and 
(2) the general prohibition against 
contamination of underground sources 
of drinking water in 40 CFR 144.12. 


. 


Section 816.83 Coal mine waste: 
Refuse piles 


Findl § 816.83 contains standards that 
apply to coal refuse piles which 
supplement the general standards of 
§ 816.81. It also requires that refuse piles 
also meet MSHA requirements at 30 
CFR 77.214 and 77.215. Referencing of 
these MSHA standards makes them 
enforceable as part of OSM’s permanent 
program regulations. 

Section 816.83, by reference to 30 CFR 
77.214, includes the four requirements of 
that section. Among these are the 
requirements-that the refuse pile be 
located a safe distance from all 
underground facilities and surface 
installations and that the refuse pile not 
be located over abandoned mine 
openings or streamlines. Also 30 CFR 
77.214 requires clay or inert material to 
be placed between new refuse piles and 
old refuse piles or exposed coal beds. 
Roadways to refuse piles must be 
fenced or otherwise guarded to restrict 
the entrance of unauthorized persons. 

Among the ten referenced 
requirements of § 77.215 is the 
requirement for layering and compaction 
of the waste to minimize flow of air 
through the pile. Under § 77.215(b), new 
refuse is prohibited from being placed 
on an existing burning pile except as a 
fire control or extinguishing measure. 
Under § 77.215(c), sealants, such as clay, 
must be used to seal the surface of piles 
to inhibit further spontaneous ignition. 
Under § 77.215(d), such seals must be 
protected from erosion by drainage 
facilities to protect their integrity. Under 
§ 77.215(e), impeding or impounding 
surface water flow is prohibited. Under 
§ 77.215(g), addition of extraneous 
combustible materials to the piles, such 
as waste wood, paper, trash or 
lubricants, is not allowed. 

Construction of the refuse pile in 
compacted lifts of 2-feet maximum 
thickness is required under § 77.215(h) 
and the external slopes cannot exceed 
27 degrees. However, MSHA’s District 
Manager may approve thicker layers 
and steeper slopes when maintenance of 
a 1.5 minimum safety factor is supported 
by engineering data. 

Under § 77.215{i), foundations for new 
refuse piles and additions to existing 
refuse piles must be cleared of all 
vegetation and undesirable material that 
would adversely affect stability. Under 
§ 77.215(j), all fires in refuse piles must 
be extinguished and the method used 
must be in accordance with a plan 
approved by the MSHA District 
Manager. - 

Three commenters supported using 
the MSHA refuse pile construction 
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standards under §§ 77.214 and 77.215 
{a)}-{h) in the OSM rules. The 
commenters felt the move to include 
MSHA rules was a more realistic 
approach, used rules that have 
withstood the test of time and 
eliminated duplication. Other 
commenters objected to the use of 
MSHA rules and argued that OSM rules 
should be stronger and more broadly 
aimed than the MSHA rules. 

A commenter stated that it was an 
erroneous assumption that MSHA rules 
protect the environment or the public 
health and safety. The commenter 
asserted that MSHA’s mandate only 
extends to protection of miner’s health 
and safety at the mine site. 

Although these final rules reference 
MSHA requirements for construction of 
coal refuse piles they also include a 
number of additional requirements in 
§ 816.81, which were discussed earlier, 
and in § 816.83, which are discussed 
below. The rules recognize that the 
goals of the Surface Mining Act are 
achieved in part by rules already 
promulgated by MSHA. The standards 
included in MSHA's rules, which were 
promulgated primarily to protect miners, 
also help to protect the environment and 
public health and safety. Thus, OSM 
may reference MSHA’s standards in its 
rules governing these same topics while 
at the same time reducing unnecessary 
conflict and duplication between 
regulatory schemes. 

A commenter pointed out that 
MSHA’'s rule in § 77.214 does not 
prohibit refuse piles from being located 
over streams as was stated in the 
preamble discussion on proposed 
§ 816.85(a). 

MSHA rules require that a refuse pile 
not be located over abandoned openings 
and streamlines. The statement in the 
proposed rulemaking notice was in 
error. 

One commenter protested that the 
inclusion of a reference to § 77.215(h) in 
§ 816.85(a) would allow the construction 
of refuse piles in lifts greater than 2 feet 
thick. In the commenter'’s view, such an 
allowance is wrong from an engineering 
standpoint because, even with a 2-feet 
thick lift requirement, adequate 
compaction is difficult to achieve. 
Another commenter supported 
controlled placement of dry waste in 2- 
foot thick compacted lifts. A third 
commenter noted that although, as 
stated in the proposed rule (47 FR 
26613), some refuse left in nonstructural, 
uncompacted lifts of greater than 5 feet 
have existed without burning, OSM did 
not indicate that spontaneous ignition 
has occurred within 10 days in refuse 
left in piles of less than 5-foot lifts. 


OSM has retained reference to MSHA 
rules to govern lift thickness. While 
placement of coal mine waste in 2-foot 
thick lifts may be appropriate in most 
instances, there are also situations 
where such a restriction will not be 
necessary to achieve sound waste 
disposal. Additionally, as noted by one 
commenter, lift thickness alone is not 
necessarily the most important feature 
in preventing combustion. The final rule 
ensures the stability and sound disposal 
of the coal mine waste regardless of 
whether or not an exception is granted 
from the 2-foot lift requirement. Under 
any case, the final compacted fill must 
satisfy a safety factor of 1.5 and the 
disposal facility must be designed to 
prevent combustion. 

A commenter objected to the 
statement in the preamble to proposed 
§ 816.83 that “any material handling 
technique is acceptable as long as the 
material is placed in 2 foot lifts and 
compacted.” The commenter continued 
by stating that if material 2 feet in 
diameter was being placed, little 
compaction would be obtained and that 
compaction has little meaning unless it 
is related to some standard such as 
Proctor or Modified Proctor 
measurement. 

If the waste material is 2 feet or larger 
in diameter, under 30 CFR 77.215(h) the 
MSHA District Manager may approve 
lifts thicker than 2 feet and with slopes 
exceeding 27 degrees provided that 
engineering data substantiates that a 
minimum safety factor of 1.5 will be 
attained. Additionally, it is not 
necessary to specify a numerical 
compaction standard. The primary 
purpose of compaction is to ensure 
stability of the facility. Compaction also 
has the benefit of minimizing air 
movement through the fill. However, 
coal mine waste disposal facilities left in 
uncompacted lifts 5 feet thick have 
existed for many years without stability 
or burning problems (U.S. Mining 
Enforcement and Safety Administration, 
1975, p. 8.69). The specific numerical 
requirement for compaction is thus more 
appropriately determined based upon 
the particular design, site conditions and 
waste characteristics. The final rule 
provides this flexibility while ensuring 
stability and compaction as necessary. 
Thus, the final rule does not include a 
specific compaction standard other than 
the MSHA requirement. 

A commenter argued that difficulties 
may arise in complying with the explicit 
construction requirements for coal mine 
waste disposal where combinations of 
waste and spoil are disposed of in the 
same area. 

OSM recognizes that where coal mine 
waste is disposed of in a backfill or 


excess spoil disposal area, more 
restrictive requirements may apply to 
the entire disposal area. No change, 
however, has been made in these final 
rules based upon this comment. The 
final rule will help ensure that coal mine 
waste is properly disposed of regardless 
of where the final disposal location may 
be. 


Section 816.83(a) 


Final § 816.83({a) provides that if the 
disposal area contains springs, natural 
or manmade water courses, or wet 
weather seeps, the design shall include 
diversions and underdrains as 
necessary to control erosion, prevent 
water infiltration into the disposal 
facility, and ensure stability. 
Underdrains must comply with the 
requirements of § 816.71(f)(3). Runoff 
from areas above the refuse pile and 
runoff from the surface of the refuse pile 
must be diverted into stabilized 
diversion channels designed to meet the 
requirements of § 816.43 and to safely 
pass the runoff from a 100-year, 6-hour 
precipitation event. Uncontrolled 
surface drainage may not be diverted 
over the outslope of the refuse pile. 

The water control measures of the 
final rule have been adopted from 
proposed § 816.83, except that the 
proposal,which would have merely 
required control of surface runoff has 
not been adopted in favor of retaining 
the diversion channel requirement. 
Editorial revisions have been made to 
increase understanding and to more 
closely parallel similiar provisions 
applicable to the disposal of excess 
spoil. 

In response to one EPA comment, 
OSM has added language clarifying that 
the runoff diverted from undisturbed 
areas need not be commingled with 
runoff from the surface of the refuse pile. 

One commenter maintained that not 
all coal seams and coal mine waste are 
acidic or toxic as implied in proposed 
§ 816.83(a) and that in certain instances, 
water from refuse piles is in good or 
satisfactory condition. Therefore, the 
commenter suggested the requirements 
be revised to provide that the 
subdrainage system be covered so as to 
protect against the entrance or leachate 
from “any coal mine waste which is 
shown to be acidic or toxic.” 

OSM has not accepted the change 
proposed by the commenter because 
caution is necessary when dealing with 
coal mine waste. Also the objective of 
the subdrainage system is primarily to 
help ensure stability and is not related 
solely to the control of potentially acidic 
or toxic drainage. 
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One commenter concurred with the 
proposed change in the diversion design 
storm from a 100-year, 24-hour event to 
a 100-year, 6-hour event. Two other 
commenters disagreed with the change. 
One of the commenters believed that the 
proposed change would allow smaller 
diversions which would lead to certain 
failure of the channel. The other 
commenter contended that there is not 
justification to lower the storm event for 
design of diversion channels in 
§ 816.23(b) to a 100-year, 6-hour event 
and that MSHA has no particular 
expertise in design of surface diversion 
structures that would justify reliance on 
the 6-hour event. The commenter 
believed the previous rule standard of 
the 100-year, 24-hour event would. 
produce more long-term protection 
because the former standard is more 
likely to avoid ditch scouring and 
overtopping, thereby, reducing the 
chance of infiltration into the refuse pile. 

These commenters provided no data 
to support their conclusions. The change 
from the 100-year, 24-hour event, to the 
100-year, 6-hour event hés been made to 
be consistent with MSHA requirements 
and the standards for excess spoil, 
valley, and head-of-hollow fills. 
Reliance upon the 100-year, 6-hour event 
is a safety standard that has proven 
successful. (See MSHA’s 1979 Design 
Guidelines for Coal Refuse Piles and 
Water Sediment or Slurry 
Impoundments and Impounding 
Structures.) 

OSM recognizes that the 24-hour 
duration storm usually results in a 
runoff volume and peak somewhat 
higher than the 6-hour storm for the 
same area (see 44 FR 15207). However, it 
also has been reported that in some 
watersheds, the 100-year, 6-hour event 
can result in a higher peak flow. For a 
given storm frequency, the time of 
concentration and watershed shape can 
be more influential in determining the 
peak flow than the storm duration. In 
most cases the differences in any 
increased volume of peak flows will be 
minor from a practical design and 
construction standpoint. Any computed 
increase in peak flow volume would 
most likely not result in any significant 
change in flow depth or flow velocities 
and, correspondingly, any alteration in 
channel design. For instance, in a rock 
riprap-lined channel, velocity increase 
from resulting increase in peak flows 
would not likely alter the specified rock 
size used in the design. Therefore, the 
change in precipitation event for design 
of diversions on refuse piles will not 
result in any significant change in the 
level of protection afforded. 


A commenter misinterpreted the 
reference by OSM to the MSHA 
recommendation of the 100-year, 6-hour 
storm event for the design capacity of 


diversion ditches in proposed §816.83(b). 


The commenter said OSM was 
incorrectly claiming that MSHA 
advocated that OSM adopt the 
standard. MSHA did not advocate the 
adoption of their standard. MSHA made 
a public recommendation which it 
published in a set of design guidelines. 
OSM proposed using the MSHA 
standard for consistency and because it 
establishes an adequate level of 
protection. 

One commenter felt proposed 
§816.83{b) presented a dilemma in that 
many refuse piles are constructed with 
the top edge sloping towards a hillside 
in order to minimize erosion. In doing 
so, however, it could result in the pile 
being considered an impoundment by 
OSM's definition. é 

If the final slope of the top of a refuse 
pile resulted in the creation of an 
impoundnent, then the commenter is 
correct in concluding that the 
requirements for impounding structures 
in §816.84 and for impoundments in 
§816.49 would have to be met. A 
properly designed surface drainage 
system from a refuse pile should remove 
the drainage water from the top of the 
fill and not result in the creation of an 
impoundment. OSM foresees no conflict 
with this design technique and the 
definition of impoundments. Final 
§ 816.83(c)(3) prohibits permanent 
impoundments on completed refuse 
piles. 

One commenter argued against the 
removal of the requirement in previous 
§ 816.83(b) to divert all surface runoff 
from the area above the refuse pile and 
from the refuse pile surface around the 
fill. The commenter suggests that the 
new rule will allow methods for 
controlling surface drainage which 
threaten the stability of the fill. 
Furthermore, the commenter argued that 
diverting surface water around the fill is 
in the operator's interest since 
infiltration into it brings water into 
contact with deleterious substances in 
the fill which would necessitate 
treatment of the discharge. 

Another commenter believed it is 
essential that OSM provide for 
mandatory diversion of all surface 
drainage around refuse piles. 

The final rule has included provisions 
similar to those in the previous rule 
requiring diversion of runoff from areas 
above the refuse pile. While such 
diversion may not always be necessary 
to ensure the stability of the fill, the 
requirement will also help minimize 


water contact with any potentially acid- 
forming or toxic-forming materials that 
may be in the coal mine waste. Two 
commenters recommended that the 
flood plain capacity be included in the 
diversion capacity when the water stage 
elevation and velocity from a 100-year, 
6-hour precipitation event will not 
interfere with embankment stability and 
public health and the environment is not 
endangered. One of these commenters 
also proposed including the capacity of 
existing channels and banks in the 
design of diversion channels. 

OSM agrees. However, no change is 
deemed necessary in the final rule. 
Revised § 816.43 will provide that for 
purposes of meeting the required design 
storm, the combination of channel, bank 
and flood-plain configuration can be 
considered in the diversion design. 

One commenter recommended 
changing the word “diversion channel” 
to “conveyance structure” in proposed 
§816.83(b) and that the word “channel” 
be deleted. These changes would 
accommodate the use of other types of 
drainage systems such as lined ditches, 
conduits and other designs as discussed 
by OSM in the preamble to the proposed 
rule. OSM disagrees. For consistency 
with other rules, the words “diversion 
channels” have been retained in the 
final rule. This language is not, however, 
intended to limit the use of lined ditches 
or other designs, provided the standards 
of §816.43 are met. 


Section 816.83(b) 


Final §816.83(b) provides for surface 
area stabilization through revegetation 
of disturbed areas. Diversions may be 
riprapped or lined with alternative 
materials rather than being vegetated. 
The use of alternative materials as 
diversion liners follows the 
requirements of § 816.43 and increases 
the design engineer's capacity to meet 
particular site needs. Because some 
confusion resulted from the question on 
whether diversions were part of the 
disturbed area and, therefore, must be 
vegetated, this section has been 
reworded to clarify this point. The final 
rule incorporates the provisions of 
proposed §816.83(c). 

A commenter pointed out the 
inconsistency in proposed § 816.83(c) 
with respect to diversion ditches being 
part of a disturbed area for which there 
is a vegetation requirement, but for 
which there is an alternative to 
revegetation. Another commenter stated 
that diversion channels must be 
stabilized and that an alternative to 
riprapping and vegetation must be 
controlled by the regulatory authority. 
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OSM has accepted these comments 
and changed the final rule to avoid 
misinterpretations. The change clarifies 
that diversion channels may be 
riprapped or otherwise protected rather 
than revegetated. The method of lining 
the ditches must be part of the diversion 
design submitted as part of the permit 
application. Approval of the permit 
application by the regulatory authority 
and issuance of the permit constitutes 
approval of the diversion liner. 

A commenter proposed adding to the 
provisions of the rule that temporary 
refuse piles use some other procedures 
approved by the regulatory authority to 
minimize surface erosion. The 
commenter pointed out that revegetation 
and adding a topsoil layer to a 
temporary pile is not very feasible. The 
commenter advocated that some type of 
alternative slope protection procedures 
should be allowed, particularly if the 
coal mine waste is to be disposed of in 
the pit prior to reclamation. 

e final rule provides that slope 
protection must be provided to minimize 
erosion. This slope protection can 
consist of a variety of techniques and 
need not include topsoiling and 
revegetation during construction or of 
temporary piles, although a temporary 
cover may be appropriate in some 
circumstances. The refuse pile need not 
be fully revegetated in accordance with 
§§ 816.111-816.116 and 817.111-817.116 
until com ;!+tion of construction. Thus, 
the commenter’s suggestion is allowed 
under the final rule and no further 
change is required. 

Proposed § 816.83(d) would have 
included a provision requiring the 
control and minimization of water 
pollution through reference to the 
hydrologic balance protection provision 
of § 816.41. Since § 816.41 will apply by 
its own terms to all parts of the permit 
area, including refuse piles, it is not 
necessary to include reference to it in 
§ 816.83. Proposed § 816.83(d) has, 
therefore, not been adopted in the final 
rule. No substantive change is intended 
by this deletion. 

Two commenters urged that reference 
to existng §§ 816.52 and 816.55 on 
hydrologic balance should not be 
deleted from § 816.83(d) because they 
apply to all operations. The commenter 
noted that OSM cannot ignore the 
requirement of § 816.42(a), that all 
surface drainage from disturbed areas 
must pass through sediment ponds until 
water quality standards are met unless 
an exemption is granted under 
§ 816.42(a)(3). A State regulatory 
authority felt OSM was exempting the 
coal mine waste discharge from the 
specific provisions of §§ 816.42 and 
816.46 and objected to this provision. 


OSM agrees that proposed § 816.83(d) 
was misleading by referring to one 
section on protection of the hydrologic 
balance and not to other applicable 
sections. Each of these sections is 
applicable to refuse piles by their own 
terms and therefore need not be listed in 
this section as well. Deletion of 
reference to only one of the applicable 
sections should help eliminate this 
confusion. 

One commenter felt that coal mine 
waste materials should not be placed in 
locations which could cause significant 
degradation of the hydrologic regime. 

OSM agrees. This concern is 
recognized in § 816.41, in which material 
placement practices are listed among 
aspects of hydrologic protection 
requiring consideration. Also, the 
reference to MSHA §§ 77.214 and 77.215 
includes other practices to achieve this 
objective. 


Section 816.83(c) 


Final § 816.83(c) provides standards 
for the placement of coal mine waste 
materials in refuse piles. It includes 
requirements from proposed § 816.85. 

Several commenters questioned the 
deletion of the 90-percent compaction 
requirement in previous § 816.85(c) from 
the proposed rule. One commenter took 
issue with the change because, in the 
commenter's estimation, the 90-percent 
dry density standard helps to achieve 
not only stability, but the prevention of 
spontaneous combustion, as well as 
goals indicated by Congress in the 
legislative history of the Act. The 
commenter felt that consideration of 
difficulty in testing should not be 
weighed against the public safety. 
Another commenter indicated that the 
90-percent compaction figure should be 
retained and he believed the reason for 
the change in the requirement is that the 
coal companies are not able to actually 
achieve this level of compaction. One 
commenter agreed with dropping the 90- 
percent compaction requirement, but 
called for a statement of proof that the 
compaction conforms with the degree of 
compaction assumed in the design 
analysis of the structure. 

The comments suggesting retention of 
the 90-percent dry density compaction 
standard have not been accepted. 
Heterogeneity of coal mine waste 
material resulting from variations in 
coal mining techniques, coal cleaning, 
processes, and coal lithology renders 
meaningless the application of standard 
compaction measures designed 
primarily for comparatively 
homogeneous construction materials. 
Change in character of the coal, coal 
inclusions, roof rock, and bottom strata 
from coal bed to coal, in a single coal 


bed, and even within individual mine 
production sections, causes a wide 
range of physical and chemical 
properties of the mined product. 
Hardness, angularity, particle size, 
compressive strength, shear strength, 
and moisture content variations within 
the waste dictate the prescription of 
general objectives in consolidation 
practices rather than the setting of a 
precise standard which would not 
consider the characteristics of the 
material being disposed of. 

While the potential variations in 
materials’ properties and testing 
difficulties render a nationally 
established numerical compaction 
standard nearly meaningless, these 
factors can be considered on a case-by- 
case basis and necessary features 
incorporated in the site-specific design 
to ensure stability and minimize the 
potential for combustion or the creation 
of acid-mine drainage. Where a specific 
compaction level is an important aspect 
of a design, the inspection and 
certification requirements of § 816.83(d) 
will ensure that appropriate tests and/or 
observations are conducted including 
compaction measurements to support 
the engineer's certification that the 
facility is being constructed as designed 
and in accord with the approved plan. 


Section 816.83(c)(1) 


Final § 816.83(c)(1) requires the 
removal of all vegetative and organic 
materials from the disposal area prior to 
placement of coal mine waste. Topsoil 
must be removed, segregated and stored 
or redistrubuted in accordance with 
§ 816.22. If approved by the regulatory 
authority, organic material may be used 
as mulch or may be included in the 
topsoil to control erosion, promote 
growth of vegetation or increase the 
moisture retention of the soil. Final 
§ 816.83(c)(1) adopts the requirements of 
proposed § 816.85(d). 

A commenter questioned the 
requirement to remove all vegetation 
and organic materials for refuse pile 
sites. The commenter suggested leaving 
the removal determination to the 
regulatory authority on a site-by-site 
basis because in some instances the 
structural integrity need not be affected 
if not all were removed. The same 
commenter questioned the requirement 
to remove all topsoil in proposed 
§ 816.85(d), explaining that in some 
areas this may be a minor operation, but 
asked what should be done in areas 
with thick topsoils 20 feet deep or more. 

Removal of topsoil and organic 
material is generally consistent with 
good engineering practices. The 
requirement is also in accord with the 
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provisions of Sections 515 (b)(5), (b)(13), 
and (b)(22), and 515(f) of the Act. The 
necessity and extent of topsoil removal 
is set forth in final § 816.22. 
Additionally, when disposing of coal 
mine waste, removal of organic material 
from the disposal area will help lower 
the amount of combustible material in 
the fill, help avoid the creation of voids 
within the fill that could lead to 
spontaneous combustion or production 
of acid or toxic mine drainage, and help 
ensure the long-term stability of the 
refuse pile. For these reasons, the 
commenter’s suggestion must be 
rejected. It should be noted that 
operators must comply with 

§ 816.83(c)(1), even when it may impose 
obligations in addition to those in 

§ 77.215(i) which also pertain to the 
clearance of vegetation. 


Section 816.83(c)(2) 


Final § 616.83(c)(2) requires that the 
final configuration of the refuse pile be 
suitable for the approved postmining 
land use. Terraces may be constructed 
on the outslope of the refuse pile if 
required for stability, control of erosion, 
conservation of soil moisture, or 
facilitation of the approved postmining 
land use. The grade of the outslope 
between terrace benches must not be 
steeper than 2h:1v (50 percent). 

No provisions was included in the 
proposed rule relating to the use of 
terraces. However, several commenters 
requested that the provisions of 
§§ 816.71 and 816.72 for the disposal of 
excess spoil with were also appropriate 
as standards for refuse piles not be 
deleted from the requirements of the 
final rule. Section 816.83(c)(2) has been 
included in the final rule in response to 
these comments. It clarifies the 
requirements pertaining to the final 
configuration of the refuse pile and the 
conditions under which terraces may be 
used. The reader is referred to the 
preamble to the excess spoil disposal 
rule for additional discussion on the use 
of terraces. 


Section 816.83{c)(3) 


Final § 816.83(c)(3) prohibits 
permanent impoundments on the 
completed refuse pile. Small depressions 
may be allowed by the regulatory 
authority if they are needed to retain 
moisture, minimize erosion, create and 
enhance wildlife habitat, or assist 
revegetation; and if they are not 
incompatible with the stability of the 
refuse pile. 

No provision was included in the 
proposed rule related to the use of 
impoundments or depressions on the 
final refuse pile. However, based upon a 
commenter’s request that applicable 


portions of § 816.71 continue to apply to 
refuse piles, final § 816.83(c)(3) has been 
included in the final rule. The reader is 
referred to the preamble to the excess 
spoil disposal rule for additional 
discussion on the use of small 
depressions. 


Section 816.83(c)(4) 


Final § 816.83(c)(4) requires the final 
refuse pile to be covered with a 
minimum of 4 feet of the best available 
non-toxic and non-combustible material, 
in a manner that does not impede 
drainage from the underdrains. The 
regulatory authority may allow less than 
4 feet of cover material if physical and 
chemical analyses show favorable 
conditions for revegetation. The final 
rule continues the requirements of the 
previous rule, but differs from the 
proposed rule (§ 816.85(g)), which 
required that the final surface be 
covered with materials capable of 
sustaining adequate vegetation and 
provide environmental protection 
according to §§ 816.111-816.117. 

Two commenters contended that the 
proposed deletion of the 4 feet of cover 
requirement did not take into 
consideration the vegetation being 
sustained over the long term. 
Revegetation must be successful over 
the long term and diverse enough to 
meet the requirements of Section 
515(b)(19) of the Act, according to the 
commenter. Moreover, covering coal 
mine waste provides material for 
vegetation, but also provides a cap to 
prevent percolation into the coal mine 
waste and migration of toxic materials 
out of it. The commenter asserted that 
both scientific literature and the former 
rule support the 4 feet of cover 
requirement. 

One commenter concurred with the 
proposed cover and revegetation 
requirements while another commenter 
agreed with replacing the specific 4-foot 
cover requirement with the more general 
statement, “as required to assure 
reclamation.” However, continued the 
commenter, this places a much higher 
standard of proof upon the operator to 
demonstrate the appropriate depth of 
cover. 

The final rule in § 816.83(c)(4) 
continues to apply the requirement that 
a coal refuse pile be covered by 4 feet of 
the best available material. Less than 4 
feet of cover may be allowed by the 
regulatory authority if there is a 
demonstration that the pile will meet the 
revegetation and environmental 
protection provisions in revised final 
§§ 816.111 through 816.116. This 
requirement will ensure that the 
environmental protection required by 


sections 515 (b)(11) and (b)(19) of the 
Act is provided in every case. 

The final rule is not intended to 
require the operator to create borrow 
areas to obtain cover materials, unless 
such borrow areas are necessary to 
prevent combustion or ensure that the 
revegetation requirements are met. 
However, OSM agreees with the 
commenters that suggested that 
additional care must be taken when 
closing a coal mine waste disposal 
facility than for other backfilled areas. 
Historically, coal mine waste areas that 
were not properly reclaimed were 
difficult to revegetate and often had a 
potential for acid or toxic mine 
drainage. As a general rule, it is in 
accord with good engineering practice to 
use the best available material as a 
cover, rather than burying that material 
within the refuse pile. 

On the other hand, OSM recognizes 
that in certain circumstances 4 feet of 
cover may not be necessary to meet the 
environmental protection requirements 
of the Act. The final rule thus continues 
the previous rule which sets a cover 
requirement as a general standard, but 
allows the regulatory authority to 
consider site-by-site variations. 


Section 816.83{d) 


Final § 816.83{d) establishes 
requirements for inspection of refuse 
piles. It requires that a qualified 
registered professional engineer or other 
qualified professional specialist inspect 
the fill during construction and the 
engineer certify that the fill has been 
constructed and maintained as designed 
and in accordance with the approved 
plan. Appearances of instability and 
other hazardous conditions must be 
reported. These inspection requirements 
were proposed in § 816.82. 

Minor revisions have been made to 
the final inspection requirements to 
parallel similar inspection requirements 
for excess spoil disposal facilities. 
Among the revisions are the addition of 
a provision in the opening paragraph 
that the qualified engineer or specialist 
be experienced in the construction of 
similar earth and waste structures; 
revision of the requirement for 
inspections during placement of the 
waste material (the final rule requires 
regular inspections to be made during 
placement of fill, but does not provide 
that placement of fill must be considered 
a critical construction period); addition 
of provisions requiring photographs of 
underdrains prior to coverage with coal 
mine waste; and other minor and 
editorial revisions. The reader is 
referred to the preamble to the revised 
final excess spoil rules for additional 
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discussion relative to these changes (48 
FR 32910, July 19, 1983). 

A commenter took issue with the 
statment in the preamble to the 
proposed rule that the MSHA 
certification under § 77.215-3(a) may 
suffice for the inspection findings under 
this paragraph (47 FR 26601). This 
commenter also stated that as much as 6 
months can lapse before the District 
Manager is required to be notified that a 
hazardous pile has been modified. 

The statement in the preamble to the 
proposed rule merely indicated that the 
same report may be submitted to both 
MSHA and the surface mining 
a authority with regard to 

, provided that the report 
ane all information required under 
the surface mining regulatory program. 
The commenter appears to have 
misunderstood the proposed preamble 
discussion. No change in the rules has 
been made in response to this comment. 

Proposed § 816.82(a) provided for the 
inspection of all refuse piles by a 
qualified registered professional 
engineer or other qualified professional 
specialist who is under the direct 
supervision of the responsible qualified 
registered professional engineer. This 
requirement is included in the first 
paragraph of final § 816.81(d). 

One commenter states that the same 
refuse pile inspections should be 
adequate for both MSHA and OSM. 
Requiring similar inspection 
requirements for both MSHA and OSM 
reduces duplicative efforts. In addition, 
confusion at the disposal site is reduced 
with a potential for decreased costs and 
accidents at the site. 

Another commenter stated that 
MSHA does not require qualified 
persons to inspect refuse piles. MSHA 
does, however, require qualified persons 
to inspect impoundments of a size which 
they regulate. 

OSM recognizes that there is an 
overlap between the MSHA inspection 
requirements and the inspection 
requirements of this final rule. The 
suggestion that OSM accept the MSHA 
inspection requirements as satisfying 
the requirements under the surface 
mining regulatory program has not been 
accepted. The MSHA rules are 
especially concerned with the safety of 
large impoundments. The relationship 
between the MSHA inspection 
requirements for impoundments and 
OSM's rules is addressed in the final 
rule dealing with impoundments. 
Because an impounding structure is part 
of an impoundment, the inspection 
requirements for impoundments will 
also apply to coal mine waste 
impounding structures. Requirements, in 
addition to those imposed by MSHA, 


are appropriate for inspection of refuse 


- piles under the surface mining 


regulatory program. For this reason, 
final $ 816.83(d) continues to include 
specific requirements related to 
inspection of refuse piles that may 
exceed those required by MSHA. 

Two commenters questioned the 
meaning of the word “qualified” in 
relation to the requirement that refuse 
piles shall be inspected by a qualified 
registered professional engineer or other 
qualified professional under the direct 
supervision of the responsible qualified 
registered professional engineer. One 
commenter wondered what would make 
a person qualified and how the engineer 
can be called “responsible” when 
conditions at the mine site are the 
responsibility of the operator. The other 
commenter contended that the provision 
for a qualified professional specialist to 
conduct refuse pile inspections is vague 
without indicating what fields of 
expertise such a person must possess 
and that requiring such a person to be 
under the direct supervision of the 
engineer is not a measure establishing 
much accountability since the 
engineering profession is not strongly 
self-policing. 

The generally accepted meaning of 
“qualified person” is a person who is 
reliable and has the necessary 
background and expertise to conduct the 
necessary inspections. The term 
“qualified” implies some further 
qualification beyond the normal 
professional engineering registration. 
OSM has found through its enforcement 
activities that some practicing registered 
professional engineers do not have 
sufficient experience to certify all 
phases of the design and construction of 
a facility (Tipton, 1981). Therefore, with 
respect to coal mine waste facilities, the 
added requirement that the engineer not 
only be a registered professional 
engineer, but also be experienced in the 
design of similiar earth and waste 
structures is justified. 

OSM agrees that the operator bears 
the statutory responsibility for mine-site 
conditions. The final rule does not use 
the term “responsible” when referring to 
the engineer. This is not to imply, 
however, that the engineer does not 
continue to be professionally 
responsible for any inspections that he 
or she conducts or that are conducted 
under his or her supervision. 

One commenter opposed the change 
in proposed § 816.82(a) that would allow 
persons who are not engineers to make 
inspections of coal mine waste fills if 
they are under the direct supervision of 
the responsible engineer. The expertise 
and accountability of the professional 
engineer are cited as critical factors in 


assuring that the design is being 
implemented. The previous rule allowed 
such persons to make such inspections 
only after they were first approved by 
the regulatory authority. The commenter 
asserted that coal mine waste 
construction is complex and the highest 
degree of competence is needed in order 
to adequately perform inspections. The 
commenter felt that there was a need for 
the regulatory authority to pass upon a 
person’s competence as an inspector. 

Under previous § 816.82(a) there were 
no standards for the regulatory authority 
to determine whether a person who'was 
not a qualified registered engineer was 
competent to perform inspections of 
refuse piles. By establishing a 
requirement that the person, who is not’ 
an engineer, be a qualified professional 
specialist and be under the engineer's 
direction, a standard of accountability is 
established which is better than the 
previous rule. If the regulatory authority 
is uncertain about the qualifications of a 
specialist, it may request additional 
proof of the specialist’s background and 
experience. Thus, under final § 816.83(d) 
the regulatory authority will decide how 
permit applicants are to demonstrate 
that specialists are “qualified” and 
adequately experienced to handle the 
job. This could be done by oral 
interview, checking references, a written 
document, reputation or by other means. 

One commenter thought proposed 
§ 816.82(a) was vague in requiring a 
“specialist” without specifying what 
field of expertise is required and in 
stating that the supervision must be 
“direct” without clarifying whether on- 
site supervision is required. 

The final rule has been revised to 
indicate that the specialist must be 
experienced in the construction of 
similar earth and waste structures. It 
does not, however, require actual on-site 
supervision of the qualified specialist by 
the engineer. The extent of direction or 
supervision given to the qualified 
specialist, either on-site or off-site, by 
the engineer will depend upon the scope 
of the activities conducted by the 
specialist and the engineer's needs in 
making the required inspection 
certification. 


Section 816.83(d)(1) 


Final § 816.83(d)(1) provides that 
inspections shall be at least quarterly 
throughout construction and during 
critical construction periods. The rule 
lists a minimum of four critical 
construction periods when inspections 
must be made: (i) Foundation 
preparation, including removal of all 
organic material and topsoil, (ii) 
placement of underdrains and protective 
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filter systems, (iii) installation of surface 
drainage systems, and (iv) the final 
graded and revegetated facility. Regular 
inspections must also be made during 
placement and compaction of coal mine 
waste material. Inspections may 
terminate when the refuse pile has been 
final graded and revegetated or at a 
later time required by the regulatory 
authority. In hazardous situations, more 
frequent inspections may be required. 
The final rule generally follows 
proposed § 816.82(a)(1), except for 
revisions to more closely parallel similar 
inspection requirements for excess spoil 
fills; simplification of the language 
providing for more frequent inspections 
in hazard situations; and extending the 
inspections until the facility has been 
revegetated. 

A commenter suggested adding the 
words “when appropriate” before the 
proposed sentence that listed the critical 
construction periods for inspection of 
the disposal site. The commenter 
recommended the change because not 
all of the precautions are required in 
every situation and this suggested 
language change would provide 
flexibility to the engineer. OSM has not 
accepted the suggested language 
because inspections must be made 
during these stages of construction. If for 
some reason, one of the stages is not 
part of the construction sequence, it is 
understood there would be no 
requirement to inspect an aspect not 
included in the design of the disposal 
site. 

Two commenters suggested that 
requiring inspections during removal of 
“all” organic material and topsoil 
implies that an inspector must be 
present for the whole length of those 
operations. The commenters indicated 
such a requirement is unnecessary and 
recommended that the word “all” be 
deleted. They did agree it is important 
that the site be inspected to see that 
undesirable materials are removed. 

The provision in proposed 
§ 816.82(a)(1) was not intended to 
require that an inspector be present 
during the entire time that organic 
material and topsoil are being removed. 
The term “all” is meant to refer to the 
material being removed not the time of 
inspection. An inspection upon the 


completion of the clearing, grubbing and 


topsoil removal operation would satisfy 
this requirement. 

Another commenter proposed 
changing the designated critical 
construction periods by replacing the 
first period, “Removal of all organic 
material and topsoil,” with “Site 
preparation.” The commenter also asked 
for the deletion of inspections during 
periods of “(iv) placement and 


compaction of fill materials,” and “(v) 
revegetation.” The commenter felt that 
“site preparation” is a more descriptive 
term than “removal of all organic 
material and topsoil” and that 
placement of the fill material and 
revegetation is a continuing process 
throughout the mining operation without 
a critical construction period, thus 
making the inspection period length 
unclear. The commenter believed these 
inspection items should be treated as 
part of the regulatory authority’s general 
inspection organization plan and since 
the site plan has been approved, the 
inspections should be by a professional 
engineer on an “as needed” basis. 

OSM realizes that many of the 
operations at a coal mine waste disposal 
site are of a continuing nature. The final 
rule revises the proposal by requiring 
regular inspections during placement of 
waste, but does not require that the 
entire time period be considered a 
critical construction period. OSM agrees 
that “site preparation” would be an 
acceptable alternative to the proposed 
language. To maintain consistency with 
the rules for disposal of excess spoil, 
however, this change was not accepted. 
Rather the final rule requires inspection 
of the foundation preparation, including 
the removal of organic material and 
topsoil. 

One commenter, while supporting the 
addition of a provision allowing the 
regulatory authority to require more 
inspections if necessary, suggested it be 
specified that qualified registered 
professional engineers conduct the 
inspections. Another commenter pointed 
out that the sentence discussing more 
frequent inspections for hazardous 
situations is redundant and needs to be 
improved. A third commenter proposed 
replacing the word “shall” with “may” 
to give the regulatory authority 
discretion on requiring more frequent 
inspections for hazardous situations. 

The final rule is modified to clarify the 
language and require that more frequent 
inspections must be conducted if a 
danger of harm exists to the public 
health and safety or the environment. 
The proposed rule was intended to 
require more frequent inspections when 
necessary. Under this standard, these 
inspections are required and the 
suggestion to use the discretionary 
“may” has not been accepted. The final 
rule places the responsibility for such 
additional inspections on the operator. 
The regulatory authority will have the 
flexibility to require more frequent 
inspections in hazardous situations or to 
require that they be conducted by a 
registered professional engineer. 

A commenter proposed deletion of the 
phrase “. . . or at a later time as 


required by the regulatory authority” 
from the requirement indicating when 
inspections may be terminated. The 
commenter reasoned that, following 
MSHA's lead, there is no requirement 
for inspections after the pile has been 
abandoned in accordance with an 
approved plan. The commenter 
continued by stating that since the plan 
must cover all aspects of long-term 
stability, further inspection is not 
necessary. Another commenter wanted 
clarification of the same sentence to 
mdke sure the owner was not 
responsible for long-term maintenance. 

The purpose of the sentence discussed 
by the commenter is to reserve 
flexibility for site inspection at the 
completion of all requirements, or at 
some later date if necessitated by 
unusual circumstances or characteristics 
of a particular site. Therefore, the 
phrase “. . . at a later time” allows for 
additional inspections as site conditions 
warrant until final bond release after the 
waste disposal facility is completed or 
the mine is no longer actively operated. 
The language providing that the 
regulatory authority may require 
inspections to continue after final 
grading and revegetation therefore has 
been adopoted in the final rule. 

A commenter recommended a final 
inspection one year after the refuse pile 
has been covered and graded. The 
commenter maintained that a final 
inspection is necessary to provide a 
check on the stability and safety of the 
refuse pile and drainage structures. The 
final rule more clearly requires an 
inspection of the completed facility after 
final grading and revegetation. No 
specific time frame is provided, 
however, for this inspection. In addition, 
the regulatory authority has the 
authority under the last sentence of the 
paragraph to require a later inspection if 
appropriate. 

A commenter urged that the previous 
reference to § 816.24 should be retained 
in proposed § 816.82(a)(1) in order to 
ensure that inspections continue until 
the refuse pile is capped with topsoil. 
The commenter said this reference 
would ensure that the final 
configurations will be capable of 
sustaining vegetation, diverting runoff 
and will be compatible with natural 
surroundings. Another commenter 
pointed out that a statement in the 
discussion of the previous § 816.82(a) (47 
FR 26601) appears to indicate that once 
a refuse pile is covered with topsoil it 
does not have to be inspected. 

While the reference to § 816.24 on 
topsoil redistribution has been deleted, 
the final rule includes language 
extending inspections until the facility 
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has been revegetated. The final 
inspection may be extended beyond this 
time if required by the requlatory 
authority. 


Section 816.83(d)(2) 


Final § 816.83(d)(2) requires the 
qualified registered professional 
engineer to provide the regulatory 
authority with reports certifying that the 
fill has been constructed and maintained 
as designed and in accordance with the 
approved plan and 30 CFR Chapter VII. 
Such reports, which have to be filed 
promptly after each inspection, must 
describe any apparent instability, 
structural weakness, and other 
hazardous conditions. This requirement 
is derived from proposed § 816.82(a)(3), 
but has been expended for clarity. 

The requirements of proposed 
$ 816.82(a)(2), which would have 
required observations necessary to 
evaluate the potential hazard to human 
life and property and verify that 
construction and maintenance are 
occurring in accordance with the 
approved plan, has not been adopted in 
the final rule. These requirements are 
implicit in the requirements of final 
§ 816.83(d)(2). 

One commenter questioned the 
deletion of the requirement of the 
previous rule to conduct tests as may be 
necessary to evaluate compliance with 
the approved plan. 

While the final rule does not include 
the language of the previous rule, 
necessary observations and tests have 
to be conducted to support the 
engineer's certification of the inspection. 
The engineer's certification of the 
inspection is a feature that was not 
included in the previous rule. Such a 
certification will have to be supported 
by any necessary observations and/or 
tests. Thus, the same language included 
in the previous rule is not necessary in 
this final rule to ensure that 
observations and tests are conducted 
where necessary. 

Another commenter disputed the 
deletion in the proposed rule of the 
requirement in previous § 816.82(a)(2), 
which provided for an inspection of the 
removal of all organic material and 
topsoil. The commenter urged that the 
final rule include such a provision. 

The final rule does include 
requirements for inspection at this stage 
of construction. Removal! of organic 
material and topsoil is considered a 
critical construction period under 
§ 816.83 (d)(1) of the final rule. An 
inspection of each critical construction 
period and submission of a certified 
report on the inspection results is 
required. 


Two commenters recommended that 
in proposed § 816.82(a)(3), the qualified 
professional specialist be allowed to 
certify the inspection reports on the 
ground that this person is under the 
supervison of a responsible registered 
professional engineer. The commenters 
believed this change would provide 
uniformity between this paragraph and 
§ 816.82(a), which allows inspection by 
a qualified professional specialist, and 
also they said the registered engineer is 
liable for his subordinates’ actions. 

The qualified specialist, who is in the 
position by reason of training or 
experience or a combination of both, 
should be capable of performing the 
inspection duties under the direction of 
the qualified registered professional 
engineer. The qualified specialist may 
sign the inspection report as the person 
doing the inspection but it ultimately 
must be certified by the qualified 
registered professional engineer with 
whom inspection responsibilities rest. 
Imposing a certification responsibility 
on qualified registered professional 
engineers, rather than on specialists, 
adds further assurance that 
environmental protection performance 
standards are satisfied. 

Another commenter called for 
deletion of proposed § 816.82(a)(3) on 
certification of the inspection findings 
because the MSHA rules at § 77.215-3(a) 
require inspection and certification also. 
The commenter pointed out that the 
MSHA rules only require such 
certification for those refuse piles. The 
commenter seemed to indicate the 
procedures in § 816.82({a)(3) would be 
very costly and not necessary in most 
refuse piles. 

This suggestion has been rejected. 
Proposed § 816.82(a)(3) is retained as 
final § 816.83(d)(2) because the provision 
is needed to assure continued stability 
of all refuse piles, and protection of the 
health and safety of people in mining 
communities. 


Section 816.83(d)(3) 


Final § 816.83(d)(3) requires that the 
certified report also include color 
photographs of the underdrain and sets 
the specific conditions for those photos. 
The final rule contains provisions 
_— to those included for excess spoil 

ills. 

Two commenters recommended that 
the certification of the refuse pile 
include a color photographic record of 
the construction of underdrain system 
such as was proposed in § 816.71(a)(4) 
for excess spoil fills. The photographic 
record would provide proof of 
construction of the system in 
accordance with the rules because the 
system would be inaccessible for 


inspection once it is covered with coal 
mine waste. In the opinion of one of the 
commenters, the underdrain system for 
a refuse pile is as critical as that for an 
excess spoil fill. 

The suggestions from these two 
commenters have been accepted and 
incorporated in final § 616.83(d)(3), 
which requires a color photographic 
record of underdrain construction and 
certification that the phases of refuse 


. pile construction proceeded in 


accordance with the design and of the 
plan approved under § 780.25 of this 
chapter. Photographs provide a valuable 
visual record of the construction history, 
since the drain system, once covered, 
cannot be visually examined again. 
Photographic documentation is currently 
used on most large construction projects 
and should not present special problems 
for the mining industry. 


Section 816.83(d)(4) 


Final § 816.83(d)(4) requires that 
inspection reports be retained at or near 
the mine site. The final rule is adopted 
from proposed § 816.82(a)(3). 

Two commenters suggested keeping 
inspection records at locations other 
than the mine site. One suggested copies 
could be kept at various mine offices, 
such as the engineering department or 
the foreman’s facilities. The other 
maintains that no inconvenience to the 
inspector should result if the inspection 
findings are maintained within 
“reasonable access.” 

It was anticipated under the proposed 
rule that the reports would be retained 
at the same location where other mine 
records, such as, licenses, approval 
plans, current permits and authorization 
to operate, were kept. OSM has 
previously ruled that mine records 
should be available at or near the mine 
site. Final § 816.83(d)(4) has been 
revised accordingly. 

One commenter disagreed with OSM 


‘reasons for deleting previous 


§ 816.82(a)(3), which called for the 
consideration during inspections of 
steepness of slopes, seepage and other 
visible factors that are indicators of 
potential failures. OSM said the 
provision required no action, set no 
standard, was only advisory in nature 
and therefore was unnecessary. The 
commenter said the previous rule should 
be retained because it called for proper 
consideration of key indicators and set a 
standard of adequacy of inspection in 
scope and depth. The commenter also 
said the adequacy of inspection should 
be monitored by the regulatory authority 
review of the inspection report at the 
mine sites. 
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The final rule has been revised to 
include a requirement that the 
inspection report include any 
appearances of instability, structural 
weakness, and other hazardous 
conditions. This revision should 
accommodate the commenter’s concern. 
Steepness, seepage and other visible 
factors will still be among those aspects 
of the inspection that should be 
considered in this regard. Copies of the 
inspection reports must be sent to the 
regulatory authority as well as be 
maintained at or near the mine site. 
Thus, they will be reviewed by the 
regulatory authority under its inspection 
and enforcement responsibilities. 


Section 816.84 Coal mine waste: 
Impounding structures 


Section 816.64, which was proposed 
as § 816.86, contains standards that 
apply to impounding structures that are 
constructed of coal mine waste or are 
intended to impound coal mine waste. 
The requirements of final § 816.84 
supplement the general standards of 
final § 816.81 and, because impounding 
structures are part of impoundments, 
supplement the standards of § 816.49. 

The introductory paragraph includes 
requirements from previous § 816.91(a) 
and proposed § 816.86(a). Instead of 
stating that these rules apply whether 
the structures were completed before or 
after adoption of the regulatory program, 
the final rule simply states that it 
applies to all new and existing coal 
mine waste impounding structures with 
no change in meaning. There were no 
comments on this paragraph. 

Final § 816.84 combines the 
requirements from previous §§ 816.91, 
816.92 and 816.93 relating to the 
construction of dams made of coal mine 
waste or used to impound wastes. 
Proposed § 816.86 offered two different 
alternatives. Option 1 included 
performance standards from previous 
§§ 816.91, 816.92 and 816.93. Option 2 
deleted the site preparation and 
diversion ditch requirements and 
included performance standards from 
only §§ 816.91 and 816.93. The resulting 
final ruJe in § 816.84 combines features 
of Option 1 and Option 2. The 
discussion in this preamble will refer to 
Option 1, unless otherwise noted. 

Several commenters supported Option 
2 because they believed that Option 2 
provided design flexibility without 
lessening the effectiveness of the rules. 
Others supported Option 2 because they 
felt it decreased duplication of rules, 
and relied upon commonly accepted 
engineering practices. Other 
commenters supported Option 1, 
believing that the additional 
requirements of Option 1 would provide 


definite control of surface water, ensure 
environmentally sound site preparation, 
and provide a higher level of engineering 
requirements. 

One commenter opposed Option 2 
because, in the commenter’s view, it 
represented an abdication of the 
responsibility under Section 515(f) of the 
Act to establish standards and criteria 
which include engineering and technical 
specifications to regulate the design, 
location and construction of coal mine 
waste dams and embankments. The 
commenter said Congress made clear 
OSM was to promulgate regulations to 
implement Section 515 of the Act and 
that “the mere reproduction of statutory 
standards is clearly insufficient.” The 
commenter added that to delete 
engineering and technical specifications 
on the basis that they are common 
practices is wrong because the rules are 
intended to mandate such practices in a 
manner enforceable enough to protect 
and assure public health and safety. 
Another commenter supported retention 
of the additional requirements of Option 
1, but recommended alternative 
language. 

The final rule retains the performance 
requirements in proposed § 816.86 (c) 
and (d) concerning site preparation and 


. diversion requirements for the 


impounding structure. Under revised 

§ 816.49(a), requirements for site 
preparation are applicable to all 
impoundments and need not be repeated 
in this rule. For convenience to the 
reader a reference to § 816.49 (a) and (c) 
is included in § 816.84(b). Standards for 
diversions are included in final 

§ 816.84(c). The specific language 
adopted in § 816.84(c) is further 
discussed later in this preamble. 

One commenter opposed the 
requirement of proposed Option 1 to 
remove all organic material from the site 
of the impoundment because the 
practice can, in some cases, promote 
runoff. In addition, this person pointed 
out that removal of organic material 
behind the embankment increases costs 
while adding nothing to improving water 
quality or structural strength. The 
commenter recommended site-by-site 
determinations on removal of materials 
as there are times it may not be 
practical to remove vegetation from 
areas covered by the waste if it does not 
affect the stability of the structure. 
Another commenter suggested that a 
qualified registered professional 
engineer would recognize the situation 
where it is necessary. A third 
commenter objected to this provision in 
its entirety as being unnecessary. A 
fourth commenter pointed to these 
provisions as being redundant with 


other provisions of the chapter, but gave 
no specifics. 

OSM agrees with the commenters 
who felt that site preparation is an 
important feature in the design and 
construction of impounding structures. 
Final § 816.49({a) requires that all 
vegetative and organic materials be 
removed and foundations excavated 
and prepared to resist failure. Cutoff 
trenches must be installed if necessary 
to ensure stability. Because the 
requirements of § 816.49({a) are 
applicable to coal mine waste 
impounding structures, the requirement 


* has not been repeated in this rule. 


One commenter contended that the 
change from design standards for coal 
mine waste impoundments to a 
requirement for employment of standard 
engineering practice is not substantiated 
by analysis, data or literature. 

OSM disagrees. As indicated above 
under “General Comments,” the final 
rules, while emphasizing the use of 
performance standards, continue to use 
design criteria where deemed 
appropriate. However, overuse of design 
standards are as likely to result in the 
underdesign as the overdesign of a 
structure. The regulatory authority and 
the design engineer are in the best 
position to ensure that the standards are 
applied to meet specific site 
conditions.The reader is referred to the 
additional discussion on this issue in 
OSM’s “Final Enviromental Impact 
Statement, OSM EIS-—1: Supplement.” 

A commenter stated that the less 
stringent review of permits by th 
regulatory authority, coupled wi 
changes in design standards for 
impounding structures and elimination 
of related permit information from 30 
CFR 780.25(e), would increase the 
uncertainty of adequate designs for coal 
mine waste impounding structures. 

OSM has not proposed to change the 
information requirements of 30 CFR 
780.25(e), nor is there any proposal 
related to less stringent review of 
permits by the regulatory authority. The 
commenter failed to point out specific 
areas of information loss considered 
necessary in the permit requirements. 
Parts 780 and 784 contain special 
information requirements for coal mine 
waste disposal. These sections include 
requirements for submittal of relevant 
design information and review of that 
information by the regulatory authority. 
No change was made in response to this 
comment. 


Section 816.84(a) 


Final § 816.84({a) prohibits the use of 
coal mine waste in the construction of 
impounding structures unless it has been 


the 





demonstrated to the regulatory authority 
that the stability of such a structure will 
conform to the requirements of § 816.84 
and the use of the coal mine waste will 
not have a detrimental effect on 
downstream water quality or the 
environment due to acid seepage 
through the impounding structure. The 
stability of the structure and the 
potential impact of acid mine seepage 
through the impounding structure must 
be discussed in detail in the design plan 
submitted to the regulatory authority in 
accordance with 30 CFR 780.25 of the 
permitting requirements. 

Final § 816.84(a) adopts proposed 
§ 816.86(b) and revises previous 
§ 816.91(b) which concerned the 
stability of the structure and the 
downstream detrimental effect of any 
acid seepage. This proposed rule would 
have deleted the provision in previous 
§ 816.91(b) which required a 
demonstration before coal mine waste 
could be used in the construction of an 
impounding structure that the structure 
would be stable and the waste material 
would not have a detrimental effect on 
downstream water quality. The 
proposed deletion was not adopted and 
the final rule continues to require a 
demonstration with respect to the 
potential impacts of the coal mine waste 
on stability and water quality. This can 
be satisfied through the requirement that 
the potential impact of acid mine 
seepage through the impounding 
structure be discussed in detail in the 
design plan to be submitted to the 
regulatory authority in accordance with 
§ 780.25. 

Two commenters took issue with the 
emphasis on toxic material seepage in 
an impounding structure. In the 
commenter’s view the proposed rule 
overlooked the importance of stability. 

As indicated above, the proposal to 
delete the required demonstration on 
stability has not been adopted. Thus, the 
operator will have to indicate in detail 
in the design plan, not only the potential 
for acid mine seepage, but also the 
stability of the structure. 


Section 816.84(b) 


Final § 816.84(b) requires that each 
coal mine waste impounding structure, 
as well as structures intended to 
impound coal mine waste, be designed, 
constructed and maintained in 
accordance with § 816.49 (a) and (c). 
These sections include general and 
specific requirements applicable to 
temporary impoundments. It includes 
provisions from proposed § 816.86(e). 
The change in the sections referenced in 
the final rule reflects revisions to the 
final impoundments rule. This provision 
also explicitly recognizes that 


impounding structures constructed of or 
impounding coal mine waste may not be 
retained permanently as part of the 
approved postmining land use. 

One commenter objected to proposed 
changes in the impoundments rule and 
noted these changes would be made 
applicable to coal mine waste 
impounding structures as well. OSM has 
revised the proposed impoundments 
rules in response to comments received 
on that rule. The reader is referred to the 
preamble to that rule for additional 
explanation and responses to comments. 

Another commenter proposed 
adherence to prudent engineering 
designs and practices in addition to 
methodologies referenced in previous 
§ 816.49 {a)(5) and (e) through (i). The 
commenter said OSM was arbitrarily 
limiting the engineering methodologies 
to those contained in two US. Soil 
Conservation Service publications listed 
in previous § 816.49. The commenter felt 
the exclusion of all other methodologies 
contained in accepted professional 
engineering texts was unwarranted. 

The final impoundments rule does not 
limit engineering methodologies to those 
included in the referenced publications. 
However, the reference to the two U.S. 
Soil Conservation Service publications 
was not arbitrary. The legislative history 
refers to the program administered by 
the U.S. Department of Agriculture to 
control erosion in rural areas and these 
two publications are used as guides in 
construction of impounding structures. 
These guides continue to be viable 
publications as guidance to the coal 
industry on appropriate considerations 
in impoundment design. 

Section 816.49, by reference to 30 CFR 
77.216, includes special requirements 
applicable to large impoundments and 
impounding structures. These are 
structures which impound water, 
sediment, or slurry to an elevation of 5 
feet or more above the upstream toe of 
the structure and can have a storage 
volume of 20-acre feet or more; which 
impound water, sediment or slurry to an 
elevation of 20 feet or more above the 
upstream toe of the structure; or which 
are determined by the MSHA District 
Manager to present a hazard to coal 
miners. These structures must meet 
special requirements, including 
certification by registered engineer that 
the design of the impounding structure is 
in accordance with current, prudent 
engineering practices, and requirements 
for examinations and inspections of the 
structure during construction. 

One commenter recommneded 
adoption of MSHA requirements for 
impounding structures in place of the 
requirements of OSM’s present rule. 
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The final rule does not rely totally on 
MSHA's regulations, but does 
acknowledge areas of overlap and 
attempts to minimize conflict in these 
areas by cross-referencing MSHA’s 
requirements. In one instance where 
MSHA does not set a specific design 
event for spillways in its rules, but 
recommends a 100-year, 6-hour event in 
its guidelines for impoundments and 
impounding structures, OSM has 
explicitly adopted that standard. Final 
§ 816.84(b)(2) includes the 100-year, 6- 
hour design event for spillways of coal 
mine waste impounding structures 
meeting the criteria of 30 CFR 77.216(a). 
This addition has been made to assure 
the safety of the public, taking into 
account the complexity of coal mine 
waste impounding structures and their 
potential hazards. 


Section 816.84(c) 


Final § 816.84(c) requires that 
spillways and outlet works be designed 
to provide protection against erosion 
and corrosion. Inlets must be protected 
against blockage. This section includes 
provisions from proposed § 816.86(i) and - 
previous § 816.93(b). No comments were 
received on this provision and it has 
been adopted as proposed. 


Section 816.84(d) 


Final § 816.84(d) requires that runoff 
from areas above the disposal facility or 
runoff from the surface of the facility 
that may cause instability or erosion of 
the impounding structure must be 
diverted into stabilized diversion 
channels designed to meet the 
requirements of § 816.43 and designed to 
safely pass the runoff from a 100-year, 6- 
hour precipitation event. It includes 
requirements from proposed § 816.86(d) 
and previous § 816.92(b). 

The final rule changes the design 
storm from a 100-year, 24-hour 
precipitation event, to a 100-year, 6-hour 
event. One commenter opposed 
changing the design storm in this 
section, as well as in § 816.83. The 
commenter believed OSM was in error 
to give the same reasons for the change 
in design storm criteria for the design of 
impoundments as it gave for the change 
in the criteria for diversions above fills. 
The commenter said the design storm 
event standard for impoundments was 
more critical due to the problems caused 
by water infiltration into an impounding 
structure as a result of an inadequately 
sized channel. This commenter preferred 
retention of the previous 100-year, 24- 
hour design precipitation event rather 
than the 100-year, 6-hour event. 

One commenter suggested removal of 
the design criteria in proposed 
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§ 816.86(d) and reliance on prudent, 
engineering principles in diversion 
design instead. A second commenter 
stated that these provisions appear 
directed toward diversions in the 
Appalachian Region where water 
impoundments are constructed in 
valleys with different conditions than 
those found in the Midwest. Another 
commenter opposed the 100-year, 6-hour 
precipitation event level. This 
commenter believed that retention of 
this specific design criteria was 
unnecessary. A third commenter 
opposed this paragraph on the basis of 
redundancy. 

The final rule retains both the 
minimum design criteria for diversions 
and the change to the 100-year, 6-hour 
event. This change has been made to be 
consistent with MSHA requirements. 
Reliance upon the 100-year, 6-hour event 
is a safety standard that has proven 
successful. OSM disagrees with the 
commenter who thought this 
requirement might result in inadequately 
sized channels. The commenter 
submitted no data to support this 
conclusion and OSM has not found any 
support for such a finding. The reader is 
referred to the preamble discussion on 
§ 816.83{a)(2) where a similar change 
has been made in relation to the 
requirements for refuse piles. The basis 
for the change in that section is also 
relevant to this rule. 

The design precipitation event is not 
redundant of other requirements. No 
diversion requirement is provided for 
noncoal waste impoundments. However, 
such diversions are appropriate for 
impoundments constructed of or 
impounding coal mine waste to help 
prevent instability or erosion of the 
impounding structure and infiltration of 
excess water into the facility. 

Another commenter recommended 
deletion of the last sentence in proposed 
§ 816.86(d) which required sediment 
control measures be provided at 
discharge points of diversion ditches 
before the discharge enters natural 
waters. The commenter felt sediment 
control was not necessary if the 
diversion does not carry runoff from 
disturbed areas. Further, the commenter 
said the hydrology performance 
standards adequately cover this 
condition. OSM has accepted this 
comment. The provision for sediment 
control measures for diversions that do 
not intercept runoff from disturbed areas 
has not been adopted. 


Section 816.84(e) 


Final § 816.84(e) requires that 
impounding structures constructed of or 
impounding coal mine waste shall be 
designed so that at least 90 percent of 


the water stored during the design 
precipitation event can be removed 
within a 10-day period. It includes 
requirements from proposed § 816.86(j) 
and previous § 816.93(c). 

One commenter suggested deleting 
proposed § 816.86(j) and substituting a 
new rule requiring an operator to supply 
a statement on the runoff from the storm 
for which the structure is designed and 
the calculations used in determining 
such runoff. The commenter indicated 
that his recommended language was 
from 30 CFR 77.216-2(11) and 
recommended that this MSHA rule be 
adopted to prevent duplication. The 
commenter cited an example of two 
design precipitation events occurring 
within days of each other making the 
requirements of § 816.86(j) impossible to 
meet. 

The MSHA rule suggested by the 
commenter merely requires a statement 
of the runoff attributable to the storm for 
which the structure is designed and 
calculations used in determining such 
runoff. There is no duplication between 
this MSHA requirement and § 816.84(e). 

A commenter suggested changing 
“shall” to “can” in the last phrase of this 
paragraph to permit the alternative of 
storing water in case of low 
precipitation periods. This change has 
been adopted and the final rule revised 
accordingly. 


Proposed § 816.85(f) 


Proposed § 816.85(f) would have 
allowed variations for the disposal of 
dewatered fine coal waste (minus 26 
sieve size) with approval of the 
regulatory authority. OSM has not 
identified features of the final rule 
requiring such variances. Proposed 
§ 816.85(f) has, therefore, not been 
adopted in the final rule. OSM will 
reconsider this deletion if it finds that 
this conclusion is in error. 

A commenter questioned whether the 
allowance of a variance for the disposal 
of dewatered fine coal mine waste 
would allow for the classification of an 
impounding structure as a refuse pile. 

Under the final rule, if a structure 
which is constructed of coal mine waste 
impounds water or other liquid or semi- 
liquid material, then it is subject to the 
impounding structures rule in § 816.84 
and the provisions of § 816.49. If it does 
not impound water or slurry, then it can 
be built as a refuse pile in accordance 
with § 816.83. 


Proposed § 816.86{f) 

Proposed § 816.86(f) included a 
requirement that impoundments have an 
adequate freeboard to protect the 
structure. Previous § 816.93(a)(1), which 
required at least 3 feet of design 


freeboard between the lowest point on 
the embankment crest and the maximum 
water elevation, has been deleted. In the 
final rule, freeboard will be governed by 
§ 816.49(a)(4) which requires that 
impoundments have adequate freeboard 
to resist overtopping by waves and by 
sudden increases in storage volume. 
There are current prudent engineering 
practices for designing freeboard height 
that should be used during design of the 
structure that would cover this 
requirement. (Scwab and others, 1966, 
pp. 311-314) 

One commenter opposed the proposed 
deletion of the requirement of a 
maximum of 3 feet of design freeboard 
in previous § 816.93{a)(1). In the 
commenter’s view, under Section 515(f) 
of the Act designing standards, such as 
that of the freeboard of 3 feet, are 
required in the rules. Pointing to the 
preamble discussion of the former rule 
(44 FR 15218-19, March 13, 1979), the 
commenter noted that the requirement 
was set by the Chief of the Corps of 
Engineers before his concurrence to the 
rules would be given. Presumably, the 
commenter said, the same standard 
would be required by the Chief of 
Engineers today. Another commenter 
indicated it was essential for OSM to 
publish standards for dam freeboard to 
prevent cresting of dams. Another 
commenter argued for a need for 
defining “maximum water elevation” 
when establishing freeboard. One 
commenter agreed that the rules should 
provide flexibility in establishing 
freeboard according to site conditions. 

The 3-feet freeboard provision is not 
included in these rules, for which OSM 
has received the concurrence of the 
Chief of Engineers. OSM disagrees that 
a specific freeboard should be set. 
Under final § 816.49(a){2}, 
impoundments must be designed using 
current, prudent engineering practices 
and any design criteria established by 
the regulatory authority. In this context, 
qualified engineers, working within the 
stability and storm event criteria will be 
able to determine freeboard 
requirements without further 
specification. Because site-specific 
conditions determine the water levels, 
these determinations need to be made 
on a site-specific basis. Therefore, 
national freeboard design is 
inappropriate. Further, the final rule 
does not include the term “maximum 
water elevation” and therefore a 
definition for this term has not been 
included. 

OSM disagrees with the commenter 
that felt that Section 515(f) of the Act 
requires these rules to include a specific 
numerical freeboard limit. These rules 





are in accord with the requirements of 
the Corps of Engineers and are 
consistent with the requirements of 
Section 515(f) of the Act which does not 
mention freeboard. 

Another commenter was concerned 
about the possibility of a storm 
exceeding the storm event. 

OSM agrees that the potential impact 
of a storm exceeding the design storm 
event should be considered by the 
design engineer. In all but the most 
extraordinary circumstances, the 
combination of principal and emergency 
spillways should be able to handle any 
large storm that does occur. 


Proposed § 816.86(g) Option 1. 


Proposed § 816.86(g) would have 
required impounding structures to have 
a minimum factor of safety of 1.5, and a 
seismic safety factor of 1.2. Equivalent 
provisions are included in § 816.49(a)(3), 
which is applicable to impounding 
stuctures. The 1.5 safety factor is also a 
general requirement for all coal mine 
waste structures in § 816.81(c)(2). 

Two commenters suggested changing 
“partial pool” to “design normal pool” 
because steady state seepage does not 
occur until the water level reaches the 
normal pool level. In addition, one of the 
commenters recommended that partial 
pool analysis be only for dams built 
with a nonporous core, a shell of coal 
refuse or other material. 

These comments were accepted and 
§ 816.49(a)(3) user the “normal pool” 
level and not “partial pool.” The use of 
the word “design” is not needed to 
identify the pool level. 


Section 816.87. Coal mine waste: 
Burning and burned waste utilization 


All rules relating to burning or burned 
coal mine waste (previous §§ 816.87 and 
816.86) have been combined in final 
§ 816.87. 


Section 816.87(a) 


Previous § 816.86, Coa/ processing 
waste: Burning, has been deleted and its 
provisions have been placed in final 
§ 816.87 as Paragraph (a). This 
paragraph provides that when 
extinguishing coal mine waste fires, the 
person who conducts the surface mining 
activities must follow a plan approved 
by the regulatory authority and MSHA. 
The plan must ensure that only persons 
authorized by the operator and who 
understand the special fire extinguishing 
procedures shall be involved in 
extinguishing the fire. 

This paragraph reiterates the 
requirements of § 77.215(j), but places 
the responsibility for plan approval 
jointly upon both agencies. 


The word “waste” has been inserted 
between “mine” and “fires” in the first 
line of Paragraph (a) of the final version 
of § 816.87 to correct a misprint in the 
proposed version. Two commenters 
pointed out this inaccuracy. The term 
should be “coal mine waste fire” to 
indicate fires in surface deposits and the 
correction is made in the final rule. 


Section 816.87(b) 


Previous § 816.87, Coal processing 
waste: Burned waste utilization, has 
been modified and includes as 
§ 816.87(b). The paragraph sets the 
conditions and approval process for the 


’ plan to remove burning or burned coal 


mine waste from a permitted disposal 
area. The plan must consider the needs 
of the local community and be approved 
by the regulatory authority. 

One commenter suggested inserting 
the word “permitted” between “a” and 
“disposal” in proposed § 816.87(b). This 
comment has been accepted to clarify 
that these requirements apply to 
permitted surface coal mining and 
reclamation operations. 

Another commenter suggested that the 
proposed phrase “which may be created 
by removal” modifying “potential 
hazards” be deleted from proposed 
§ 816.87(b) since in removal operations 
there may be hazards which can occur 
other than during the actual removal. 
This comment has been accepted and 
the.final rule revised accordingly. 

The same commenter took issue with 
the requirement in § 816.87(b) that the 
disposal plan for burned and unburned 
coal mine waste be certified by a 
“qualified” registered professional 
engineer. The commenter contended 
that it would be difficult to find an 
engineer that would be “qualified” to 
fight such fires. This comment was 
accepted and the final rule revised by 
deleting the certification requirement. 


Section 816.89 Disposal of noncoal 
wastes 


Final § 816.89 provides standards for 
disposal of noncoal wastes at a surface 
coal mining operation. 

Final § 816.89(a) specifies that 
noncoal mine wastes, such as garbage, 
lumber and other combustibles 
generated during surface mining 
activities, must be placed and stored in 
a controlled manner in a designated 
portion of the permit area. The 
placement and storage of noncoal mine 
wastes must be performed so as to 
ensure that surface or ground water is 
not degraded by leachate or surface 
runoff, that fires are prevented and that 
the area remains stable and suitable for 
reclamation and revegetation 
compatible with the natural 
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surroundings. No comments were 
received on this paragraph and it has 
been adopted as proposed. 

Final § 816.89(b) states that final 
disposal of noncoal mine wastes must 
be in a designated site in the permit area 
or a State-approved solid waste disposal 
area. The site is to be constructed and 
operated according to sanitary landfill 
principles which include compacting 
and covering the noncoal waste 
materials to prevent combustion and 
wind-borne waste. Operation of the 
disposal site is to be conducted in 
accordance with all local, State and 
Federal requirements. When the 
disposal is completed, a minimum of 2 
feet of soil cover must be placed over 
the site, slopes stabilized and 
revegetation accomplished in 
accordance with §§ 816.111-816.116. 

Several commenters suggested adding 
the phrase “or a State approved solid 
waste disposal area,” in § 816.89(b) to 
allow an operator to take advantage of 
controlled commercial or publicly 
operated solid waste disposal facilities 
within economical haul distance of the 
mine site. 

Because these types of noncoal waste 
generally are comparable to other heavy 
industrial plant wastes this proposal is 
accepted. Such wastes may consist of 
worn machine parts, metal debris, 
lubricant containers, used cable, trash 
paper, worn track parts, spent reagent 
containers, old batteries, electrical 
component scrap, etc. A mine in the 
vicinity of an area served by a 
community trash disposal landfill may 
well be advised to take advantage of 
such a service as long the practice is 
approved by the regulatory authority 
and the local and State agencies 
responsible for waste disposal control. 
The suggested wording change is 
incorporated in this rule allowing 
disposal in approved off-permit area 
solid waste disposal areas where 
methods of deposition are controlled. 

A second change from the proposal 
replaces the sentence in paragraph (b) to 
allow alternative techniques to barriers 
and to emphasize protection for surface 
and ground water systems. The 
language, offered by a commenter, is 
“Disposal sites shall be designed and 
constructed to ensure that leachate and 
drainage from the noncoal mine waste 
area does not degrade surface or ground 
water.” The alternative to water barriers 
selected by the mine operator must be 
approved by the regulatory authority. 


Section 816.89(c) 


Final § 816.89(c) prohibits deposition 
of noncoal mine waste in a refuse pile or 
impounding structure or within 8 feet of 
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any coal outcrop or coal storage area. 
No comments were received on this 
paragraph and it is adopted as 
proposed. 


Section 816.89(d) 


The U.S. Environmental Protection 
Agency suggested that OSM include a 
provision that would delineate an 
operator's responsibility for disposal of 
noncoal mine waste that would be 
classified as “hazardous” under section 
3001 of the Resource Conservation and 
Recovery Act (RCRA), Pub. L. 94-580, as 
amended, and 40 CFR Part 261. OSM has 
added the requested language that 
provides that notwithstanding OSM's 
other rules, any “hazardous” noncoal 
mine waste must be handled in 
accordance with Subtitle C of RCRA 
and any implementing regulations. 

As to the relationship of coal mine 
waste and RCRA, OSM and EPA have 
undertaken a joint study under Subtitle 
C of RCRA. Until that study is 
completed, OSM has no responsibility 
for regulating coal mine waste under 
Subtitle C or RCRA. : 


Reference Materials 


Reference materials used to develop 
these final rules are as follows: 


Schwab, G. O., Frevert, R. K., and 
Edminister, T. W. 1966, Soil and water 
conservation engineering. Second edition. 
The Ferguson Foundation Agricultural 
Engineering Series. John Wiley & Sons, New 
York. 683 pp. 

U.S. Mining Enforcement and Safety 
Administration, 1975, Engineering and design 
manual—coal refuse disposal facilities. 
(Prepared by D'Appolonia Consulting 
Engineers, Inc., Pittsburgh, Pa.) U.S. Mining 
Enforcement and Safety Administration 
report. 

U.S. Mining Safety and Health 
Administration. 1979. Design guidelines for 
coal refuse piles and water, sediment or 
slurry impoundments and impounding 
structures. U.S. Department of Labor, Mine 
Safety and Health Administration, IR 1109. 29 
pp. 


IV. Procedural Matters 
National Environmental Policy Act 


OSM has analyzed the impacts of 
these final rules in its “Final 
Environmental Impact Statement OSM 
EIS-1: Supplement” (FEIS) according to 
Section 102{2)(C) of the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4332(2)(C)). The FEIS 
is available in OSM’s Administrative 
Record in Room 5315, 1100 L Street, 
NW., Washington, D.C., or by mail 
request to Mark Boster, Chief, Branch of 
Environmental Analysis, Room 134, 
Interior South Building, U.S. Department 
of the Interior, Washington, DC 20240. 
This preamble serves as the record of 


decision under NEPA. The following 
differences are noted between these 
final rules and the preferred alternative 
set forth in Volume III of the FEIS: 

1. Final § 816.81(c) includes a design 
requirement for a long term static safety 
factor of 1.5 and requirement that the 
foundation and abutments of a coal 
mine waste disposal facility must be 
stable under all conditions of 
construction. Inclusion of these 
provisions is more environmentally 
protective than the preferred alternative. 

2. The provision regarding inspection 
of coal mine waste disposal facilities 
has been moved from § 816.81(e) in the 
FEIS to § 816.83(d), for coal refuse piles, 
and to § 816.64(b) for impounding 
structures (which references the 
impoundments rules that contains a 
similar inspection requirement). This 
reorganization has no environmental 
effect. 

3. Final § 816.81(e) imposes emergency 
procedures for both “examinations” and 
inspections. This is more protective than 
the FEIS preferred alternative. 

4. Section 816.83(c)(5) in the FEIS, 
requiring revegetation of refuse piles in 
accordance with §§ 816.111-816.116, is 
not adopted. This has no environmental 
effect because the revegetation rules are 
applicable by their own terms. 

5. Reference to the requirements of 
§ 77.216, which was contained in the 
introductory language of § 816.84 in the 
FEIS preferred alternative has not been 
adopted. This has negligible 
environmental effect because 
§ 816.49{a), which is referenced in 
§ 816.84(b), references § 77.216. 

6. Final § 816.84(b)(1) adds the 
requirement that coal mine waste 
impounding structures may not be 
retained permanently as part of the 
approved postmining land use. This is 
more protective than the FEIS preferred 
alternative. ° 

7. Final § 816.84(b)(2) imposes a 
requirement for coal mine waste 
impounding structures that meet the 
criteria of § 77.216 to have spillways 
that can pass a 100-year, 6-hour 
precipitation event. This has similar 
impacts as the FEIS preferred 
alternative because even without such a 
requirement in OSM rules, it is 
contained in guidelines followed by 
MSHA in approving plans for 
impounding structures. 

8. The general objective in final 
§ 816.81(a)(5) has been changed to 
“prevent,” rather than “minimize the 
potential for,” combustion as was set 
forth in the FEIS preferred alternative. 
This language from the previous rule is 
part of the no action/minimum action 
alternative in the FEIS. 


9. A new provision § 816.89{d) has 
been added regarding the disposal of 
noncoal mine waste classified as 
“hazardous” under RCRA. This 
provision has no environmental effect 
because RCRA applies to such waste 
regardless of OSM’s rules. 

10. The definition of the term “refuse 
pile” has been revised from the FEIS 
preferred alternative to provide that a 
deposit does not qualify as a refuse pile 
if it impounds a liquid or semi-liquid 
material. This revised definition is more 
protective than the FEIS preferred 
alternative to the extent it clarifies when 
deposits of coal waste are subject to the 
provision of § 816.83 or § 816.84. 

11. The word “sediment” is not 
included in the final definition of 
“impounding structure,” as was included 
in the FEIS preferred alternative. This 
will have no environmental effect 
because when sediment is impounded in 
a semi-liquid state, the structure would 
continue to qualify as an impounding 
structure. 

12. A number of other editorial 
changes have been made which have 
little environmental effect. 


Federal Paperwork Reduction Act 


The information collection 
requirements in 30 CFR Parts 816 and 
817 were approved by the Office of 
Management and Budget (OMB) under 
44 U.S.C. 3507 and assigned clearance 
numbers 1029-0047 and 1029-0048. This 
approval is codified under the new 
§§ 816.10 and 817.10. The information 
required by 30 CFR Parts 816 and 817 
would be used by the regulatory 
authority in monitoring and inspecting 
surface and underground mining 
activities to ensure that they are 
conducted in a manner which preserves 
and enhances environmental and other 
values under the Act. The information 
required by 30 CFR Parts 816 and 817 is 
mandatory. 


Determinations Under Executive Order 
12291 and the Regulatory Flexibility Act 


The Department of the Interior (DOD 
has examined these rules according to 
the criteria of Executive Order 12291 
(February 17, 1981). OSM has 
determined that these are not major 
rules and do not require a regulatory 
impact analysis because they will 
impose only minor costs on the coal 
industry and coal consumers. In 
addition, the regulations emphasize the 
use of performance standards instead of 
design criteria which will allow 
operators to utilize the most cost- 
effective means of achieving the 
performance standards. 
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The DOI has also determined 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seg., that these rules 
will not have a significant economic 
impact on a substantial number of small 
entities. The regulations will allow small 
coal operators increased flexibility in 
meeting performance standards and 
should especially ease the regulatory 
authority burden on small coal operators 
in Appalachia. 


Approval of Other Agencies 


OSM has obtained all necessary 
comments and concurrences from other 
agencies. Sections 501 (a)(B) and (b) of 
the Act require the written concurrence 
of the Administrator of the 
Environmental Protection Agency or 
regulations relating to air or water 
quality standards promulgated under the 
Clean Air Act and the Clean Water Act. 
The Administrator of the Environmental 
’ Protection Agency has concurred in the 
issuance of this regulation. Section 
516(a) of the Act requires the written 
concurrence of the head of the 
department that administers the Federal 
Coal Mine Health and Safety Act of 
1969—The Assistant Secretary for Mine 
Safety and Health, U.S. Department of 
Labor—in OSM regulations concerning 
the surface effects of underground 
mining. The Assistant Secretary for 
Mine Safety and Health has concurred 
in the issuance of this regulation. As 
stated earlier, OSM has also received 
the written concurrence from the Chief 
of Engineers that is required under 
Section 515(f) of the Act. 


List of Subjects 
30 CFR Part 701 


Coal mining, Surface mining, 
Underground mining. 


30 CFR Part 816 


Coal mining, Environmental 
protection, Reporting and recordkeeping 
requirements, Surface mining. 


30 CFR Part 817 


Coal mining, Environmental 
protection, Reporting and recordkeeping 
requirements, Underground mining. 

Accordingly, 30 CFR Parts 701, 816 
and 817 are amended as set forth herein. 

Dated: September 15, 1983. 

Joy R. Gwaltney 


Acting Deputy Assistant Secretary, Energy 
and Minerals. 


PART 701—PERMANENT 
REGULATORY PROGRAM 


1. In § 701.5 the definitions listed 
below are added alphabeticallyto read 
as follows: 


§ 701.5 Definitions. 

Coal mine waste means coal 
processing waste and underground 
development waste. 

* * * * 

Impounding structure means a dam, 
embankment or other structure used to 
impound water, slurry, or other liquid or 
semi-liquid material. 

Refuse pile means a surface deposit of 
coal mine waste that does not impound 
water, slurry, or other liquid or semi- 
liquid material. 

2. In § 701.5, the definition of coal 
processing waste is revised to read as 
follows: 


§ 701.5 Definitions. 

Coal processing waste means earth 
materials which are separated and 
wasted from the product coal during 
cleaning, concentrating, or other 
processing or preparation of coal. 


* * * * * 


PART 816—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
SURFACE MINING ACTIVITIES 


3. Section 816.81 is revised to read as 
follows: 


§ 816.81 Coal mine waste: General 
requirements. 

(a) General. All coal mine waste shall 
be placed in new or existing disposal 
areas within a permit area, which are 
approved by the regulatory authority for 
this purpose. Coal mine waste shall be 
placed in a controlled manner to— 

(1) Minimize adverse effects of 
leachate and surface-water runoff on 
surface and ground water quality and 
quantity; : 

(2) Ensure mass stability and prevent 
mass movement during and after 
construction; 

(3) Ensure that the final disposal 
facility is suitable for reclamation and 
revegetation compatible with the natural 
surroundings and the approved 
postmining land use; 

(4) Not create a public hazard; and 

(5) Prevent combustion. 

(b) Coal mine waste material from 
activities located outside a permit area 
may be disposed of in the permit area 
only if approved by the regulatory 
authority. Approval shall be based upon 
a showing that such disposal will be in 
accordance with the standards of this 
section. 

(c) Design certification. (1) The 
disposal facility shall be designed using 
current, prudent engineering practices 


and shall meet any design criteria 
established by the regulatory authority. 
A qualified registered professional 
engineer, experienced in the design of 
similar earth and waste structures, shall 
certify the design of the disposal facility. 

(2) The disposal facility shall be 
designed to attain a minimum long-term 
static safety factor of 1.5. The 
foundation and abutments must be 
stable under all conditions of 
construction. 

(d) Foundation. Sufficient foundation 
investigations, as well as any necessary 
laboratory testing of foundation 
material, shall be performed in order to 
determine the design requirements for 
foundation stability. The analyses of the 
foundation conditions shall take into 
consideration the effect of underground 
mine workings, if any, upon the stability 
of the disposal facility. 

(e) Emergency procedures. If any 
examination or inspection discloses that 
a potential hazard exists, the regulatory 
authority shall be informed promptly of 
the finding and of the emergency 
procedures formulated for public 
protection and remedial action. If 
adequate procedures cannot be 
formulated or implemented, the 
regulatory authority shall be notified 
immediately. The regulatory authority 
shall then notify the appropriate 
agencies that other emergency 
procedures are required to protect the 
public. 

(f) Underground disposal. Coal mine 
waste may be disposed of in 
underground mine workings, but only in 
accordance with a plan approved by the 
regulatory authority and MSHA under 
§ 784.25 of this chapter. 


§ 816.82 [Removed] 


4. Section 816.82 is removed. 
5. Section 816.83 is revised to read as 
follows: 


§ 816.83 Coal mine waste: Refuse piles. 


Refuse piles shall meet the 
requirements of § 816.81, the additional 
requirements of this secfion, and the 
requirements of §§ 77.214 and 77.215 of 
this title. 

(a) Drainage control. (1) If the 
disposal area contains springs, natural 
or manmade water courses, or wet 
weather seeps, the design shall include 
diversions and underdrains as 
necessary to control erosion, prevent 
water infiltration into the disposal 
facility and ensure stability. 

(2) Uncontrolled surface drainage may 
not be diverted over the outslope of the 
refuse piles. Runoff from the areas 
above the refuse pile and runoff from 
the surface of the refuse pile shall be 
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diverted into stabilized diversion 
channels designed to meet the 
requirements of § 816.43 to safely pass 
the runoff from a 100-year, 6-hour 
precipitation event. Runoff diverted 
from undisturbed areas need not be 
commingled with runoff from the surface 
of the refuse pile. 

(3) Underdrains shall comply with the 
requirements of § 816.71(f)}(2). 

(b) Surface area stabilization. Slope 
protection shall be provided to minimize 
surface erosion at the site. All disturbed 
areas, including diversion channels that 
are not riprapped or otherwise 
protected, shall be revegetated upon 
completion of construction. 

(c) Placement. (1) All vegetative and 
organic materials shall be removed from 
the disposal area prior to placement of 
coal mine waste. Topsoil shall be 
removed, segregated and stored or 
redistributed in accordance with 
§ 816.22. If approved by the regulatory 
authority, organic material may be used 
as mulch, or may be included in the 
topsoil to control erosion, promote 
growth of vegetation or increase the 
moisture retention of the soil. 

(2) The final configuration of the 
refuse pile shall be suitable for the 
approved postmining land use. Terraces 
may be constructed on the outslope of 
the refuse pile if required for stability, 
control or erosion, conservation of soil 
moisture, or facilitation of the approved 
postmining land use. The grade of the 
outslope between terrace benches shall 
not be steeper than 2h:1v (50 percent). 

(3) No permanent impoundments shall 
be allowed on the completed refuse pile. 
Small depressions may be allowed by 
the regulatory authority if they are 
needed to retain moisture, minimize 
erosion, create and enhance wildlife 
habitat, or assist revegetation, and if 
they are not incompatible with stability 
of the refuse pile. 

(4) Following final grading of the 
refuse pile, the coal mine waste shall be 
covered with a minimum of 4 feet of the 
best available, nontoxic and 
noncombustible material, in a manner 
that does not impede drainage from the 
underdrains. The regulatory authority 
may allow less than 4 feet of cover 
material based on physical and 
chemical analyses which show that the 
requirements of §§ 816.111-816.116 will 
be met. ’ 

(d) Inspections. A qualified registered 
professional engineer, or other qualified 
professional specialist under the 
direction of the professional engineer, 
shall inspect the refuse pile during 
construction. The professional engineer 

‘or specialist shall be experienced in the 
construction of similar earth and waste 
structures. 


(1) Such inspections shall be made at 
least quarterly throughout construction 
and during critical construction periods. 
Critical construction periods shall 
include at a minimum: (i) Foundation 
preparation including the removal of all 
organic material and topsoil; (ii) 
placement of underdrains and protective 
filter systems; (iii) installation of final 
surface drainage systems; and (iv) the 
final graded and revegetated facility. 
Regular inspections by the engineer or 
specialist shall also be conducted during 
placement and compaction of coal mine 
waste materials. More frequent 
inspections shall be conducted if a 
danger of harm exists to the public 
health and safety or the environment. 
Inspections shall continue until the 
refuse pile has been finally graded and 
revegetated or until a later time as 
required by the atory authority. 

(2) The qualified registered 
professional engineer shall provide a 
certified report to the regulatory 
authority promptly after each inspection 
that the refuse pile has been constructed 
and maintained as designed and in 
accordance with the approved plan and 
this chapter. The report shall include 
appearances of instability, structural 
weakness, and other hazardous 
conditions. 

(3) The certified report on the 
drainage system and protective filters 
shall include color photographs taken 
during and after construction, but before 
underdrains are covered with coal mine 
waste. If the underdrain system is 
constructed in phases, each phase shall 
be certified separately. The photographs 
accompanying each certified report shall 
be taken in adequate size and number 
with enough terrain or other physical 
features of the site shown to provide a 
relative scale to the photographs and to 
specifically and clearly identify the site. 

(4) A copy of each inspection report 
shall be retained at or near the minesite. 


§§ 816.85 and 816.86 [Removed] 

6. Sections 816.85 and 816.86 are 
removed. 

7. Sections 816.91, 816.92, and 816.93 
are combined, redesignated as new 
§ 816.84 and revised to read as follows: 


§ 816.84 Coal mine waste: impounding 
structures. : 

New and existing impounding 
structures constructed of coal mine 
waste or intended to impound coal mine 
waste shall meet the requirements of 
§ 816.81. 

(a) Coal mine waste shall not be used 
for construction of impounding 
structures unless it has been 
demonstrated to the regulatory authority 
that the stability of such a structure 


conforms to the requirements of this part 
and the use of coal mine waste will not 
have a detrimental effect on 
downstream water quality or the 
environment due to acid seepage” 
through the impounding structure. The 
stability of the structure and the 
potential impact of acid mine seepage 
through the impounding structure shall 
be discussed in detail in the design plan 
submitted to the regulatory authority in 
accordance with § 780.25 of this chapter. 

(b)(1) Each impounding structure 
constructed of coal mine waste or 
intended to impound coal mine waste 
shall be designed, constructed and 
maintained in accordance with § 816.49 
(a) and (c). Such structures may not be 
retained permanently as part of the 
approved postmining land use. 

(2) If an impounding structure 
constructed of coal mine waste or 
intended to impound coal mine waste 
meets the critevia of § 77.216(a) of this 
title, the combination of principal and 
emergency spillways shall be able to 
safely pass the 100-year, 6-hour design 
participation event. 

(c) Spillways and outlet works shall 
be designed to provide adequate 
protection against erosion and 
corrosion. Inlets shall be protected 
against blockage. 

(d) Drainage control. Runoff from 
areas above the disposal facility or 
runoff from surface of the facility that 
may cause instability or erosion of the 
impounding structure shall be diverted 
into stabilized diversion channels 
designed to meet the requirements of 
§ 816.43 and designed to safely pass the 
round off from a 100-year, 6-hour design 
precipitation event. 

(e) Impounding structures constructed 
of or impounding coal mine waste shall 
be designed so that at least 90 percent of 
the water stored during the design 
precipitation event can be removed 
within a 10-day period. 

8. Section 816.87 is revised to read as 
follows: 


§ 816.87 Coal mine waste: Burning and 
burned waste utilization. 

(a) Coal mine waste fires shall be 
extinguished by the person who 
conducts the surface mining activities, in 
accordance with a plan approved by the 
regulatory authority and the Mine Safety 
and Health Administration. The plan 
shall contain, at a minimum, provisions 
to ensure that only those persons 
authorized by the operator, and who 
have an understanding of the 
procedures to be used, shall be involved 
in the extinguishing operations. 

(b) No burning or burned coal mine 
waste shall be removed from a 





44030 Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Rules and Regulations 


permitted disposal area without a 
removal plan approved by the 
regulatory authority. Consideration shall 
be given to potential hazards to persons 
working or living in the vicinity of the 
structure. 


§816.88 [Removed] 

9. Section 816.88 is removed. 

10. Section 816.89 is revised to read as 
follows: 


§ 816.89 Disposal of noncoal mine wastes. 


(a) Noncoal mine wastes including. 
but not limited to grease, lubricants, 
paints, flammable liquids, garbage, 
abandoned mining machinery, lumber 
and other combustible materials 
generated during mining activities shall 
be placed and stored in a controlled 
manner in a designated portion of the 
permit area. Placement and storage shall 
ensure that leachate and surface runoff 
do not degrade surface or ground water, 
that fires are prevented, and that the 
area remains stable and suitable for 
reclamation and revegatation 
compatible with the natural 
surroundings. 

(b) Final disposal of noncoal mine 
wastes shall be in a designated disposal 
site in the permit area or a State- 
approved solid waste disposal area. 
Disposal sites in the permit area shall be 
designed and constructed to ensure that 
leachate and drainage from the noncoal 
mine waste area does not degrade 
surface or underground water. Wastes 
shall be routinely compacted and 
covered to prevent combustion and 
wind-borne waste. When the disposal is 
completed, a minimum of 2 feet of soil 
cover shall be placed over the site, 
slopes stabilized, and revegetation 
accomplished in accordance with 
§§ 816.111-816.116. Operation of the 
disposal site shall be conducted in 
accordance with:all local, State and 
Federal requirements. 

(c) At no time shail any noncoal mine 
waste be deposited in a refuse pile or 
impounding structure, nor shall an 
excavation for a noncoal mine waste 
disposal site be located within 8 feet of 
any coal outcrop or coal storage area. 

(d) Notwithstanding any other 
provision in this chapter, any noncoal 
mine waste defined as “hazardous” 
under section 3001 of the Resource 
Conservation and Recovery Act (RCRA) 
(Pub. L. 94-580, as amended) and 40 CFR 
Part 261 shall be handled in accordance 
with the requirements of Subtitle C of 
RCRA and any implementing 
regulations. 


' PART 817—PERMANENT PROGRAM 


PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 


11. Section 817.81 is revised to read as 
follows: 


§ 817.81 Coal mine waste: General 
requirements. 

(a) General. All coal mine waste shall 
be placed in new or existing disposal 
areas within a permit area, which are 
approved by the regulatory authority for 
this purpose. Coal mine waste shall be 
placed in a controlled manner to— 

(1) Minimize adverse effects of 
leachate and surface-water runoff on 
surface and ground water quality and 
quantity; 

(2) Ensure mass stability and prevent 
mass movement during and after 
construction; 

(3) Ensure that the final disposal 
facility is suitable for reclamation and 
revegetation compatible with the natural 
surroundings and the approved 
postmining land use; 

(4) Not create a public hazard; and 

(5) Prevent combustion. 

(b) Coal mine waste materials from 
activities located outside a permit area 
may be disposed of in the permit area 
only if approved by the regulatory 
authority. Approval shall be based upon 
a showing that such disposal will be in 
accordance with the standards of this 
section. 

(c) Design certification. (1) The 
disposal facility shall be designed using 
current, prudent engineering practices 
and shall meet any design criteria 
established by the regulatory authority. 
A qualified registered professional 
engineer, experienced in the design of 
similar earth and waste structures, shall 
certify the design of the disposal facility. 

(2) The disposal facility shall be 
designed to attain a minimum long-term 
static safety factor of 1.5. The 
foundation and abutments must be 
stable under all conditions of 
construction. 

(d) Foundation. Sufficient foundation 
investigations, as well as any necessary 
laboratory testing of foundation 
material, shall be performed in order to 
determine the design requirements for 
foundation stability. The analyses of the 
foundation conditions shall take into 
consideration the effect of underground 
mine workings, if any, upon the stability 
of the disposal facility. 

(e) Emergency procedures. If any 
examination or inspection discloses that 
a potential hazard exists, the regulatory 
authority shall be informed promptly of 
the finding and of the emergency 
procedures formulated for public 
protection and remedial action. If 


adequate procedures cannot be 
formulated or implemented, the 
regulatory authority shall be notified 
immediately. The regulatory authority 
shall then notify the appropriate 
agencies that other emergency 
procedures are required to protect the 
public. 

(f} underground disposal. Coal mine 
waste may be disposed of in 
underground mine workings, but only in 
accordance with a plan approved by the 
regulatory authority and MSHA under 
§ 784.25 of this chapter. 


§ 817.82 [Removed] 


12. Section 817.62 is removed. 


13. Section 817.83 is revised to read as 
follows: 


§ 817.83 Coal mine waste: Refuse piles. 


Refuse piles shall meet the 
requirements of § 817.81, the additional 
requirements of this section, and the 
requirements of §§ 77.214 and 77.215 of 
this title. 

(a) Drainage control. (1) If the 
disposal area contains springs, natural 
or manmade water courses, or wet 
weather seeps, the design shall include 
diversions and underdrains as 
necessary to control erosion, prevent 
water infiltration into the disposal 
facility and ensure stability. 

(2) Uncontrolled surface drainage may 
not be diverted over the outslope of the 
refuse pile. Runoff from areas above the 
refuse pile and runoff from the surface 
of the refuse pile shall be diverted into 
stabilized diversion channels designed 
to meet the requirements of § 817.43 to 
safely pass the runoff from a 100-year, 6- 
hour precipitation event. Runoff diverted 
from undisturbed areas need not be 
commingled with runoff from the surface 
of the refuse pile. 

(3) Underdrains shall comply with the 
requirements of § 817.71(f)(3). 

(b) Surface area stabilization. Slope 
protection shall be provided to minimize 
surface erosion at the site. All disturbed 
areas, including diversion channels that 
are not riprapped or otherwise 
protected, shall be revegetated upon 


- completion of construction. 


(c) Placement. (1) All vegetative and 
organic materials shall be removed from 
the disposal area prior to placement of 
coal mine waste. Topsoil shall be 
removed, segregated and stored or 
redistributed in accordance with 
§ 817.22. If approved by the regulatory 
authority, organic material may be used 
as mulch or may be included in the 
topsoil to control erosion, promote 
growth of vegetation or increase the 
moisture retention of the soil. 
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(2) The final configuration of the 
refuse pile shall be suitable for the 
approved postmining land use. Terraces 
may be constructed on the outslope of 
the refuse pile if required for stability, 
control of erosion, conservation of soil 
moisture, or facilitation of the approved 
postmining land use. The grade of the 
outslope between terrace benches shall 
not be steeper than 2h:1v (50 percent). 

(3) No permanent impoundments shall 
be allowed on the completed refuse pile. 
Small depressions may be allowed by 
the regulatory authority if they are 
needed to retain moisture, minimize 
erosion, create and enhance wildlife 
habitat, or assist revegetation, and if 
they are not incompatible with stability 
of the refuse pile. 

(4) Following final grading of the 
refuse pile, the coal mine waste shall be 
covered with a minimum of 4 feet of the 
best available, nontoxic and 
noncombustible material, in a manner 
that does not impede drainage from the 
underdrains. The regulatory authority 
may allow less than 4 feet of cover 
material based on physical and 
chemical analyses which show that the 
requirements of §§ 817.111-817.116 will 
be met. 

(d) Inspections. A qualified registered 
professional engineer, or other qualified 
professional specialist under the 
direction of the professional engineer, 
shall inspect the refuse pile during 
construction. The professional engineer 
or specialist shall be experienced in the 
construction of similar earth and waste 
structures. 

(1) Such inspection shall be made at 
least quarterly throughout construction 
and during critical construction periods. 
Critical construction periods shall 
include at a minimum: (i) Foundation 
preparation including the removal of all 
organic material and topsoil; (ii) 
placement of underdrains and protective 
filter systems; (iii) installation of final 
surface drainage systems; and (iv) the 
final graded and revegetated facility. 
Regular inspections by the engineer or 
specialist shall also be conducted during 
placement and compaction of coal mine 
waste materials. More frequent 
inspections shall be conducted if a 
danger of harm exists to the public 
health and safety or the environment. 
Inspections shall continue until the 
refuse pile has been finally graded and 
revegetated or until a later time as 
required by the regulatory authority. 

(2) The qualified registered 
professional engineer shall provide a 
certified report to the regulatory 
authority promptly after each inspection 
that the refuse pile has been constructed 
and maintained as designed and in 
accordance with the approved plan and 


this chapter. The report shall include 
appearances of instability, structural 
weakness, and other hazardous 
conditions. 

(3) The certified report on the 
drainage system and protective filters 
shall include color photographs taken 


-during and after construction, but before 


underdrains are covered with coal mine 
waste. If the underdrain system is 
constructed in phases, each phase shall 
be certified separately. The photographs 
accompanying each certified report shall 
be taken in adequate size and number 
with enough terrain or other physical 
features of the site shown to provide a 
relative scale to the photographs and to 
specifically and clearly identify the site. 
(4) A copy of each inspection report 
shall be retained at or near the minesite. 


§§ 817.85 and 817.86 [Removed] 


14. Sections 817.85 and 817.86 are 
removed. 

15. Sections 817.91, 817.92, and 817.93 
are combined, redesignated as new 
§ 817.84 and revised to read as follows: 


§ 817.84 Coal mine waste: impounding 
structures. 


New and existing impounding 
structures constructed of coal mine 
waste or intended to impound coal mine 
waste shall meet the requirements of 
§ 817.81. 

(a) Coal mine waste shall not be used 
for construction of impounding 
structures unless it has been 
demonstrated to the regulatory authority 
that the stability of such a structure 
conforms to the requirements of this part 
and the use of coal mine waste will not 
have a detrimental effect on 
downstream water quality or the 
environment due to acid seepage 
through the impounding structure. The 
stability of the structure and the 
potential impact of acid mine seepage 
through the impounding structure and 
shall be discussed in detail in the design 
plan submitted to the regulatory 
authority in accordance with § 780.25 of 
this chapter. 

(b) (1) Each impounding structure 
constructed of coal mine waste or 
intended to impound coal mine waste 
shall be designed, constructed and 
maintained in accordance with § 817.49 
(a) and (c). Such structures may not be 
retained permanently as part of the 
approved postmining land use. 

(2) If an impounding structure 
constructed of coal mine waste or 
intended to impound coal mine waste 
meets the criteria of § 77.216(a) of this 
title, the combination of principal and 
emergency spillways shall be able to 
safely pass the 100-year, 6-hour design 
precipitation event. 


(c) Spillways and outlet works shall 
be designed to provide adequate 
protection against erosion and 
corrosion. Inlets shall be protected 
against blockage. 

(d) Drainage control. Runoff from 
areas above the disposal facility or 
runoff from the surface of the facility 
that may cause instability or erosion of 
the impounding structure shall be 


_ diverted into stabilized diversion 


channels designed to meet the 
requirements of § 817.43 and designed to 
safely pass the runoff from a 100-year, 6- 
hour design precipitation event. 

(e) Impounding structures constructed 
of or impounding coal mine waste shall 
be designed so that at least 90 percent of 
the water stored during the design 
precipitation event can be removed 
within a 10-day period. 

16. Section 817.87 is revised to read as 
follows: 


§ 817.87 Coal mine waste: Burning and 
burned waste utilization. 

(a) Coal mine waste fires shall be 
extinguished by the person who 
conducts the surface mining activities, in 
accordance with a plan approved by the 
regulatory authority and the Mine Safety 
and Health Administration. The plan 
shall contain, at a minimum, provisions 
to ensure that only those persons 
authorized by the operator, and who 
have an understanding of the 
procedures to be used, shall be involved 
in the extinguishing operations. 

(b) No burning or unburned coal mine 
waste shall be removed from a 
permitted disposal area without a 
removal plan approved by the 
regulatory authority. Consideration shall 
be given to potential hazards to persons 
working or living in the vicinity of the 
structure. 


§817.88 [Removed] 
17. Section 817.88 is removed. 


18. Section 817.89 is revised to read as 
follows: 


§ 817.89 Disposal of noncoal mine wastes. 


(a) Noncoal mine wastes including, 
but-not limited to grease, lubricants, 
paints, flammable liquids, garbage, 
abandoned mining machinery, lumber 
and other combustible materials 
generated during mining activities shall 
be placed and stored in a controlled 
manner in a designated portion of the 
permit area. Placement and storage shall 
ensure that leachate and surface runoff 
do not degrade surface or ground water, 
that fires are prevented, and that the 
area remains stable and suitable for 
reclamation and revegetation 
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compatible with the natural 
surroundings. 

(b) Final disposal of noncoal mine 
wastes shall be in a designated disposal 
site in the permit area or a State- 
approved solid waste disposal area. 
Disposal sites in the permit area shall be 
designed and constructed to ensure that 
leachate and drainage from the noncoal 
mine waste area does not degrade 
surface or underground water. Wastes 
shall be routinely compacted and 
covered to prevent combustion and 
wind-borne waste. When the disposal is 
completed, a minimum of 2 feet of soil 
cover shall be placed over the site, 
slopes stabilized, and revegetation 
acomplished in accordance with 
§§ 817.111-817.116. Operation of the 
disposal site shall be conducted in 
accordance with all local, State, and 
Federal requirements. 

(c) At no time shall any noncoal mine 
waste be deposited in a refuse pile or 
impounding structure, nor shall any 
excavation for a noncoal mine waste 
disposal site be located within 8 feet of 
any coal outcrop or coal storage area. 

(d) Notwithstanding any other 
provision to this chapter, any noncoal 
mine waste defined as “hazardous” 
under § 3001 of the Resource 
Conservation and Recovery Act (RCRA) 
(Pub. L. 94-580, as amended) and 40 CFR 
Part 261 shall be handled in accordance 
with the requirements of Subtitle C of 
RCRA and any implementing 
regulations. 


(Pub. L. 95-87, 30 U.S.C. 1201 et seq.) 


[FR Doc. 83-25660 Filed 9-22-83; 8:45 am} 
BILLING CODE 4310-05-M 


30 CFR Parts 816 and 817 


Surface Coal Mining and Reclamation 


Operations; Permanent Regulatory 
Program; Siltation Structures 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Final rule. 


sumMMARY: OSM is promulgating today 


the final rules for siltation structures. 
These new criteria differ from previous 
sedimentation pond criteria in that some 
design requirements have been deleted. 
Instead of such criteria, the regulatory 
authorities, operators and the registered 
professional engineers who design the 
sedimentation ponds or other siltation 
structures must meet performance 
standards that ensure compliance with 
the effluent limitations published by the 
Environmental Protection Agency (EPA) 
and adopted by OSM. 


EFFECTIVE DATE: October 26, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Ranvir Singh, P.E., Division of 
Engineering Analysis, Office of Surface 
Mining, U.S. Department of the Interior, 
South Building, 1951 Constitution 
Avenue, NW., Washington,-DC. 20240; 
Telephone (202) 343-2156. 


SUPPLEMENTARY INFORMATION: 


I. Background 

II. Discussion of comments and rules adopted 
Ill. Procedural matters 

IV. References cited 


I. Background 


On December 13, 1977, OSM 
published initial program rules under the 
Surface Mining Control and Reclamation 
Act of 1977 (the Act), 30 U.S.C. 1201 et 
seq., which contained sedimentation 
pond design criteria, 30 CFR 715.17(e) 
and 717.17(e) (42 FR 62639). Revised 
initial program sedimentation pond 
design criteria were promulgated 
February 27, 1978 (43 FR 8090). In its 
decision on the case challenging the 
initial program rules, the U.S. District 
Court for the District of Columbia 
enjoined application of the 
sedimentation pond design criteria to 
allow further public comment and 
judicial review. In re: Surface Mining 
Regulation Litigation, 452 F. Supp. 327; 
456 F. Supp. 1301 (D.D.C. 1978). 

On March 13, 1979 (44 FR 15312), OSM 
published revised sedimentation pond 
design criteria for the permanent 
regulatory program. Section 816.46 
applied to surface mining activities and 
§817.46 applied to underground mining 
activities. These same design criteria 
were proposed for inclusion in the 
interim program on May 25, 1979 (44 FR 
30610). Both of these rulemaking actions 
were subjected to court challenges, as 
well as to substantial criticism, on 
sedimentation pond sizing criteria. 

To check the validity of OSM's 
sedimentation pond design criteria in 
relation to the total suspended solids 
(TSS) effluent limitations, OSM and EPA 
commissioned two studies which were 
made available in August 1979. These 
were “Evaluation of Performance 
Capability of Surface Mine Sediment 
Basins,” prepared by Skelly and Loy, 
and “Evaluation of Sedimentation Pond 
Design Relative to Capacity and Effluent 
Discharge,” by D’'Appolonia Consulting 
Engineers, Inc. The studies concluded 
that ponds designed according to OSM 
design criteria could not always meet 
effluent limitations criteria. On 
September 21, 1979, the Joint National 
Coal Association/American Mining 
Congress Committee of Surface Mining 
Regulations (NCA/AMC) petitioned 
OSM to suspend the TSS effluent 
limitations and the sedimentation pond 


design criteria, and consider those 
regulations in light of the new studies. 

On December 31, 1979, OSM 
suspended the sedimentation pond 
design criteria concerning sediment 
storage volume, detention time, 
dewatering devices, and sediment 
removal frequency in both the interim 
and permanent programs (44 FR 77447). 
Also in the December 31, 1979 notice, 
OSM announced its intent to commence 
rulemaking to establish revised 
sedimentation pond design criteria (44 
FR 77456). 

Two significant court decisions 
relating to these issues were rendered in 
May 1980. The first, on May 2, was by 
the U.S. Court of Appeals for the District 
of Columbia, in Jn re: Surface Mining 
Regulation Litigation, 627 F. 2d 1346 
(D.C. Cir. 1980). In that decision, the 
Court of Appeals ruled that OSM may 
not alter the variances and exemptions 
adopted by EPA, under the Federal 
Clean Water Act, by promulgating more 
stringent provisions for effluent 
discharges from surface coal mining 
operations. The second was on May 16, 
in which the U.S. District Court for the 
District of Columbia ruled that OSM did 
not have a sufficient record upon which 
to base its application of the same 
effluent limitations both to actively 
mined areas and areas under 
reclamation. Jn re: Permanent Surface 
Mining Regulation Litigation, No. 79- 
1144, (D.D.C. 1980), Mem. opin at 19-20. 
In compliance with this ruling, OSM 
published a notice partially suspending 
§§ 816.42(a) (1) and (7) and 817.42(a) (1) 
and (7), at 45 FR 51547, August 4, 1980. 
These rules were suspended to the 
extent that they required the runoff from 
the reclaimed area to meet the same 
effluent limitations as those imposed on 
the active mining area. 

On January 13, 1981, EPA published 
proposed best available technology 
economically achievable (BAT) effluent 
limitations and revisions to the coal 
mining point-source effluent limitations 
guidelines for existing sources and new 
source performance standards (NSPS), 
46 FR 3136. This proposal was 
subsequently amended on May 29, 1981, 
46 FR 28873. On July 2, 1981, OSM 
proposed rules which paralleled EPA's 
proposed rulemaking on effluent 
limitations and which addressed the 
sedimentation pond issues raised in 
OSM's December 31, 1979, notice of 
intent, 46 FR 34784. On October 13, 1982, 
EPA issued final rules setting effluent 
limitations for coal mines (47 FR 45382) 
and on October 22, 1982, OSM revised 
its effluent limitation rules to be 
consistent with the new EPA rules (47 
FR 47216). 
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In this final rule, OSM has revised 
previous §§ 816.46 and 817.46 by 
removing most of the specific design 
criteria, and replacing them with 
performance standards. Also, §§ 816.42 
and 817.42 are revised by removing 
paragraphs (a) (1) through (6) and (c). 
These sections mainly dealt with 
provisions for sedimentation ponds 
which are now addressed under 
§§ 816.46 and 817.46. 

Also, the headings of §§ 816.46 and 
817.46 have been changed from 
Sedimentation ponds to Siltation 
structures to be more consistent with 
the wording of section 515(b)(10)(B){ii) of 
the Act and to reflect rule changes 
which allow certain siltation structures 
other than sedimentation ponds. 

Public hearings were held on the 
proposed rule on the following dates at 
the following locations: (1) July 14, 1981, 
Indianapolis, IN; (2) July 16, 1981, 
Lexington, KY; (3) July 21, 1981, 
Charleston, WV; (4) July 23, 1981, 
Washington, DC; (5) July 28, 1981, 
Kansas City, MO; (6) July 30, 1981, 
Denver, CO. A total of 27 persons 
testified at these hearings. A summary 
of the hearings is on file in the OSM 
Administrative Record. A 60-day 
comment period was held on the 
proposed rule from July 2, 1981, to 
September 3, 1981. A subsequent 
Federal Register notice, on May 13, 1982, 
providing notice of the preparation of a 
supplemental Environmental Impact 
Statement (EIS) for the permanent 
regulatory program, reopened the public 
comment period until further notice, 47 
FR 20631. On July 13, 1982, a notice was 
issued indicating that those portions of 
§§ 816.42 and 817.42 which parallel 
EPA’s effluent limitation rulemaking 
would not be analyzed in OSM’s 
supplemental EIS, 47 FR 30266. The 
notice specified that the comment period 
on §§ 715.17(a), 717.17(a), 816.42, and 
817.42 would accordingly be closed on 
July 26, 1982. That notice also stated 
however, that the sections dealing with 
sedimentation ponds were discussed in 
the supplemental EIS and therefore the 
comment period remained open until 
August 25, 1982. The comment period for 
the draft EIS and the proposed rules 
covered by the EIS was reopened on 
September 7, 1982, to allow for 
consideration of the relevant comments 
from the Oversight Hearing of the U.S. 
House of Representatives Committee in 
Interior and Insular Affairs, 47 FR 
39201-39202. The comment period closed 
on September 10, 1982. All comments 
received during these comment periods 
on the July 2, 1981, proposal have been 
included in the Administrative Record 
and considered in this final rulemaking. 


A related proposal governing the 
permanent program performance 
standards for impoundments was issued 
on June 21, 1982 (47 FR 26754). The final 
rule on impoundments is expected to be 
issued contemporaneously with this 
final rule. Because sedimentation ponds 
are impoundments, references are made 
in this final rule to the performance 
standards for impoundments which will 
be set forth in §§ 816.49 and 817.49, as 
revised. This preamble discusses 
various aspects of the impoundments 
rule as OSM expects it to be issued. Any 
changes in the final impoundments rule 
that are inconsistent with this rule could 
require conforming changes to this rule. 


Il. Discussion of Comments and Rules 
Adopted 


A. Summary of Final Rules 
Section 816.42 


Proposed § 816.42{a}{3) has been 
separated from this rule and was 
published as a final rule as § 817.42(b) 
on October 22, 1982, at 47 FR 47216. A 
similar rule was published at §816.42(b) 
for underground mines. In this final rule, 
remaining §§ 816.42 (a)(1) through (6) 
and (c) of the previous rule are removed, 
because these provisions are now 
addressed in § 816.46. Section 816.42(b) 
is renumbered § 816.42. 


Section 816.46 


The final rule is substantially 
reorganized from the proposed rule. 
Some provisions of the previous rules 
relating to sedimentation ponds, that did 
not appear in the proposed rule, are 
retained in this final rule. Separate rules 
relating to hydrologic balance for 
underground mining are promulgated 
from the existing and proposed rules 
even though the proposed rule would 
have merely referenced the rules for 
surface mining activities. These new 
rules are found at § 817.46. 

The final rule consists of five 
paragraphs in each of §§ 816.46 and 
817.46: definitions, general requirements, 
sedimentation ponds, other treatment 
facilities, and exemptions. 

Sections 816.46 and 817.46 are 
renamed “Hydrologic balance: Siltation 
structures” instead of the proposed 
“Hydrologic balance: Sedimentation 
ponds.” This is consistent with the 
wording of the Act at section 
515(b)(10)(B){ii), and allows certain 
other point-source siltation structures 
besides sedimentation ponds to be used 
to minimize disturbances to the 
hydrologic balance. 

Provisions similar to those of 
§§ 816.42(a) (1) through (4), 816.42(a)(6) 
and parts of 816.42(c) of the March 13, 
1979, rules are incorporated into final 


§§ 816.46 and 817.46 since these 
provisions relate to siltation structures 
rather than to effluent limitations. 

The discussion which appears under 
the heading C. Response to Commenis, 
including all comments and responses, 
applies to §§ 816.46 and 817.46 except 
where otherwise indicated, since 
provisions for both surface and 
underground mining activities are 
essentially the same. 

When OSM proposed changes to the 
effluent limitations and sedimentation 
pond rules on July 2, 1981, amendments 
to both the initial and permanent 
programs were included. Since that time, 
each major coal-producing State has 
received approval or conditional 
approval of its permanent regulatory 
program. Thus, any new permit 
incorporating the standards of this 
rulemaking must be issued under the 
permanent regulatory program. For this 
reason, the proposal to amend the initial 
regulatory program (30 CFR 715 and 717) 
is withdrawn and only the permanent 
program is amended. 


B. Alternatives 


In the July 2, 1981 proposal, OSM 
considered the following alternatives in 
addition to the proposed rules. It should 
be noted at the outset of the discussion 
of the alternatives that the effluent 
limitations portion the of July 2, 1981, 
proposal was finalized in a separate 
rulemaking on October 22, 1982 (47 FR 
47216). This final rule is consistent with 
that earlier rulemaking. As a result 
certain aspects of the alternatives 
discussed in the July 2, 1981, proposal 
are no longer relevant. 

1. Alternative Number 1. Under this 
alternative, OSM would adopt a 
modified rainfall exemption under 
§§ 816.42 and 817.42, that either lowers 
or increases the rainfall frequency level 
required to qualify for a rainfall 
exemption, retain §§ 816.46 and 817.46 
as they existed before the December 31, 
1979 suspension and promulgate 
§§ 715.17(e) and 717.17(e) as proposed in 
the Federal Register of May 25, 1979, at 
44 FR 30610. : 

This alternative presented the 
problem of determining what rainfall 
frequency should be adopted to meet 
both the effluent limitations and the 
minimum design criteria for 
sedimentation ponds. The two studies 
referenced earlier, Skelly and Loy, 1979, 
at p. 4 and D’Appolonia, 1979, at p. 9, 
showed that sedimentation ponds 
designed to contain or treat a 10-year, 
24-hour precipitation event may not 
meet the effluent standards for TSS 
during any rainfall event. 
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If OSM had elected to adopt this 
alternative, an exemption from the 
effluent limitations would have been 
given for all precipitation events. 

OSM has elected to discard this 
alternative and adhere to the revised 
effluent limitations promulgated by EPA 
on October 13, 1982 (47 FR 45382). In 
those rules, EPA requires that the 
discharge from a siltation structure 
during dry weather flow not exceed 35/ 
70 mg/1 of TSS; during wet weather flow 
up to the 10-year, 24-hour precipitation 
event, discharges cannot exceed 0.5 ml/ 
1 of settleable solids (SS). For an event 
greater than the 10-year, 24-hour event, 
a pH of 6 to 9 is required to be met. EPA 
has also deleted the requirement that a 
sedimentation pond be designed, 
constructed and maintained to contain a 
10-year, 24-hour precipitation event in 
order to be eligible for a rainfall 
exemption. 

Because the effluent limitations have 
been changed, going back to the rules 
that existed prior to December 31, 1979, 
would not be possible, particularly since 
it has been shown that during a 
precipitation event it may not be 
possible to comply with those rules. 
(Skelly and Loy, 1979 and D’Appolonia, 
1979). Furthermore, OSM has also 
removed many of the design criteria for 
sedimentation ponds and replaced 
specific design criteria with general 
requirements, thereby giving the 
operator more flexibility to adopt a site- 
specific design that will comply with the 
effluent limitations. 

Because of the above stated reasons, 
OSM has discarded this alternative. 

2. Alternative Number 2. This 
alternative was to adopt a modified 
rainfall exemption that reflects the 
conclusions reached by Skelly and Loy, 
1979, at p. 4, and to modify the 
sedimentation pond size and trapping 
efficiency criteria. This alternative is 
similar to alternative 1, but differs in its 
modifications of the design criteria. 

OSM partially adopted this 
alternative in that it has deleted, in 
these final rules, most of the design 
criteria previously promulgated, and 
required that the operator meet more 
general design and performance 
standards. The rationale for this change 
has been explained in the previous 
section. The rejection of a modified 
rainfall exemption has been explained 
above in Alternative No. 1. 

3. Alternative Number 3. The third 
alternative would have modified the 
effluent limitations to exempt any 
discharge from meeting the TSS effluent 
limitations during certain precipitation 
events if the facilities are designed, 
constructed, and maintained according 
to OSM criteria. For steep slope mining 


the pond size design criteria would have 
been modified to take into consideration 
situations where a suitable site is not 
available or where construction of a 
sedimentation pond would pose a safety 
hazard. 

Section 702(a)(3) of the Act provides 
that is does not supersede, amend, 
modify or repeal any rule or regulation 
promulgated under the Clean Water Act. 
EPA, under 40 CFR 434, has promulgated 
the coal mining point source category 
effluent limitations. Sedimentation 
ponds are point source discharges; 
therefore OSM has adopted the effluent 
limitations promulgated by EPA under 
40 CFR 434. To comply with the EPA 
effluent limitations, each point source 
must meet the promulgated effluent 
limitations regardless of design. 
Therefore, OSM has not adopted a rule 
that would exempt mining operations 
from meeting effluent limitations if 
certain design criteria are met. The final 
rule emphasizes compliance with the 


effluent limitations. Thus, the size and ~ 


shape of the sedimentation pond are left 
up to the operator and the regulatory 
authority provided that certain design 
criteria with respect to safety are met 
and the design is shown to be consistent 
with the requirement to meet specified 
effluent limitations. . 

4. Alternative Number 4. The fourth 
alternative would have reinstated the 
effluent limitations as they existed 
before the December 31, 1979 
suspension, but would have deleted the 
pond size and efficiency design criteria. 

This alternative has not been adopted 
because EPA which has lead 
responsibility for setting effluent 
limitations under the Clean Water Act, 
has published revised effluent 
limitations. In addition, it has been 
shown that a sedimentation pond, even 
if it is designed in accordance with the 
design specifications of the priorrule, 
may not be able to meet the effluent 
limitations. 


C. Response to Comments and 
Discussion of Rules Adopted 


In its December 31, 1979, notice of 
intent to establish revised effluent 
limitations and sedimentation pond 
design criteria (44 FR 77456), OSM 
solicited public comments on the several 
possible alternatives. Numerous 
comments were received in response to 
these notices. All comments received 
have been reviewed and considered in 
the development of these final rules. 

On July 2, 1981, OSM published 
proposed rules, 46 FR 34784-34790, 
which solicited public comments on the 
proposed rules, as well as the four 
alternatives discussed under Section 
IL.B. of this preamble. The following 


discussion addresses the substantive 
comments and questions received. 


Section 816.46 
Section 816.46(a) Definitions 


As part of the reorganization of the 
rule, OSM has placed all definitions of 
terms that will apply only to § 816.46 at 
the beginning of the rule. 


Section 816.46(a}(1) 


Section 816.46(a)(1) has been added. It 
defines siltation structures as a 
sedimentation pond, a series of 
sedimentation ponds or certain other 
treatment facilities. 

Section 515(b)(10)(B)(i) of the Act 
requires that the best technology 
currently available (BTCA) be used to 
prevent additional contributions of 
suspended solids to streamflow or 
runoff outside the permit area. OSM 
believes that siltation Structures as 
defined in these rules represent the 
BTCA. A definition has been added to 
clarify what siltation structures will be 
allowed. Although OSM has previously 
specified that sedimentation ponds are 
the BTCA (44 FR 15149, March 13, 1979), 
it recognizes in these rules that the use 
of other treatment facilities such as 
flocculation or clarifiers can accomplish 
the same goals as a sedimentation pond 
and also qualify as the BTCA. Also, a 
combination of different siltation 
structures is sometimes more effective 
than use of a pond alone. Finally, 
section 515(b)(10)(B)(ii) of the Act uses 
the term “siltation structures” in 
recognition that certain sediment control 
techniques other than sedimentation 
ponds may qualify as BTCA in some 
instances. 

Use of the term “siltation structure” 
rather than the proposed term “sediment 
pond” was also suggested by a 
commenter, who said that because other 
sediment control measures may be more 
effective than sediment ponds, the 
decision on which structure to use 
should be left to the engineer. OSM 
wishes to emphasize that only certain 
siltation structures, defined in 
§§ 816.46(a)(1) and (a)(3) will satisfy the 
requirements of § 816.46(b). 


Section 816.46(a)(2) 


Section 816.46(a)(2), which defines 
“disturbed area” for purposes of : 
§ 816.46, did not appear in the proposed 
rule but is retained from § 816.42(a)(4) of 
the previous regulations. Areas in which 
the only surface or underground mining 
activities consist of diversion ditches, 
siltation structures, and roads that are 
designed, constructed, and maintained 
in accordance with OSM's rules and for 
which the upstream area is otherwise 
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undisturbed by the operator are 
excluded from the “disturbed area” for 
the purposes of § 816.46. This is 
necessary because disturbances due to 
diversions and siltation structures are 
created for the purpose of water 
treatment, and the nature of roads make 
it infeasible that their drainage be 
passed through sedimentation ponds. 
Drainage control for roads is regulated 
in 30 CFR 816.150-816.151 (48 FR 22110, 
May 16, 1983). 

Some commenters suggested that 
OSM retain the exclusions from the 
“disturbed area” in regard to 
sedimentation ponds. OSM has done so 
for the reasons stated above. 


Section 816.46(a}(3) 


Under the rules promulgated today, 
other treatment facilities may serve as 
the required siltation structure if they 
can meet EPA's effluent limitations and 
satisfy the other requirements of 
§ 816.46(d)}. Under the previous rules 
(§ 816.42(a)(2)), other treatment facilities 
were also allowed. However, no 
definition was given in the previous 
rules. For added clarification, OSM has 
added the definition of “other treatment 
facilities” under § 816.46(a)(3). Other 
treatment facilities are defined to mean 
chemical treatments, such as 
flocculants, or mechanical structures, 
such as clarifiers, that have a point- 
source discharge and are used to 
prevent additional contributions of 
suspended solids to streamflow or 
runoff outside the permit area. This is a 
new definition and did not appear in the 
proposed rules. OSM recognizes that 
such other treatment facilities can be 
designed to achieve the effluent 
limitations imposed under 40 CFR 434 
and does not intend to preclude the use 
of these measures if the operator wishes 
to use them. 


Section 816.46(b) General 
Requirements 


New § 816.46(b)(1) requires that 
additional contributions of suspended 
solids and sediment to streamflow or 
runoff outside the permit area be 
prevented to the extent possible using 
the best technology currently available. 
This language is taken from section 
515(b)(10)(B)(i) of the Act. Similar 
language appeared in proposed 
§ 816.42(a)(2). This standard 
complements the effluent limitations 
appearing in § 816.42 that apply 
independently. 

One commenter recommended 
deletion of the phrase “best technology 
currently available” because this means 
that the best technology available 
anywhere in the world would have to be 
used, at any cost. The commenter 


believed this phrase negates the use of 
alternative measures. Another 
commenter said that use of this phrase 
might restrict the use of alternative 
sediment control measures, depending 
on how best technology currently 
available (BTCA) is defined. Another 
commenter suggested that OSM use the 
term as defined by EPA because EPA 
uses the concept of practicability. 

The phrase “best technology currently 
available” is taken from section 
515(b)(10(B)(i) of the Act and therefore 
will be retained in these rules. The EPA 
is required by the Clean Water Act, 33 
U.S.C. 1251-1311, to promulgate effluent 
limitations based on best practicable 
control technology currently available 
(BPT), best available technology 
economically achievable (BAT), best 
conventional technology (BCT), and new 
source performance standards (NSPS) 
using best available demonstrated 
technology (BADT). BPT limitations 
reflect the average of the best 
performance by existing coal mines of 
various types. The total cost of applying 
the technology is balanced against the 
effluent reduction in arriving at BPT 
limitations. BAT generally represents 
the best existing performance for the 
control of toxic compounds, while BCT 
is based upon the relationship of cost 
and removal for conventional pollutants. 
BADT represents the best available 
demonstrated technology on which 
NSPS are developed. EPA has 
established effluent limitations based on 
data developed from the use of 
sedimentation ponds in achievement of 
the BPT limitations. The EPA has also 
determined that BAT and NSPS (except 
for new preparation plants) limitations 
should be set at the same level as BPT 
limitations. Development Document, 
EPA, 1982, and 47 FR 45382 (October 13, 
1982). 

Based on these EPA findings, OSM 
has determined that compliance with 
the effluent limitations of 40 CFR 434 
will also satisfy BTCA for purposes of 
Section 515(b)(10) of the Surface Mining 
Act. In these rules, OSM is also allowing 
the use of certain other siltation 
structures, in addition to sedimentation 
ponds, as BTCA, as long as the effluent 
limitations established by EPA (October 
13, 1982, 47 FR 45382) are met. (These 
effluent limitations were adopted by 
OSM on October 22, 1982 at 47 FR 
47216.) Other treatment facilities are 
allowed as BTCA because treatment 
technologies such as flocculation and 
use of clarifiers have been demonstrated 
to be effective in controlling sediment. 
Development Document, EPA, 1982. 


Section 816.46(b}(2) 

New § 816.46(b)(2) requires all surface 
drainage from the disturbed area to be 
passed through a siltation structure 
before leaving the permit area except as 
provided for in § 816.46 (b)(5) or (e). This 
is similar to the first sentence of 
proposed § 816.42{a)(1), except that 
“siltation structure” replaces 
“sedimentation pond, a series of 
sedimentation ponds, or a water 
treatment facility.” 

The other requirement of proposed 
§ 816.42{a)(1) that point source 
discharges from underground workings 
be passed through a siltation structure, 
is moved to § 817.46(b)(7) because it 
refers to underground mine discharges 
only. The allowance for use of alternate 
sediment control measures is not 
adopted becayse there is not, at this 
time, a sufficient technical base for use 
of alternatives other than siltation 
structures, which OSM considers to be 
BTCA. 

The preamble to the proposed rule 
stated that the rule would have given 
flexibility to the regulatory authority to 
allow the use of alternate sediment 
control measures such as barriers, dams 
and excavated depressions in lieu of 
sediment ponds or treatment facilities. 
The proposed rule would have required 
that the alternate measures meet certain 
criteria and that they represent BTCA. 
Numerous comments were received on 
this issue. 

Commenters who opposed the use of 
alternate measures pointed out that 
OSM had said in a previous rulemaking 
(44 FR 15159, March 13, 1979) that 
sedimentation ponds represented “‘state- 
of-the-art” technology for controlling 
sediment. They argued further that OSM 
had not yet refuted this statement. Some 
commenters felt that sedimentation 
ponds provided an effective means of 
controlling sediment, and that the 
allowance of alternate sediment control 
measures, in lieu of sedimentation 
ponds, is not supported. A commenter 
recommended that OSM not allow 
alternate measures until they are better 
defined. Another commenter pointed out 
that OSM, in responding to Illinois’ 
proposal to substitute “siltation 
structure” for “sedimentation pond” in 
its State program, said this was 
unacceptable unless Illinois could show 
that a particular siltation structure 
represented BTCA. The commenter 
stated that OSM should likewise be 
required to demonstrate what standards 
constitute BTCA, and require those 
standards for all operators. 

Two commenters were against 
relaxing previous standards for 
hydrologic balance because studies 
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show that mines can comply with these 
standards. They stated that properly 
built and maintained ponds can comply 
in most instances, and chemical 
treatment can be added when the pond 
is insufficient. One commenter called 
sediment ponds an integral part of the 
best sediment control systems. 

Other commenters endorsed the 
acceptance of alternate control 
measures instead of sedimentation 
ponds. Several commenters asked for 
clarification in the rule that alternate 
measures could be used “in lieu of” 
sedimentation ponds. Some commenters 
asked that the requirement for 
‘sedimentation ponds be removed, or 
that OSM change the rule language so 
that sedimentation ponds are not 
mandatory. 

Several commenters felt that 
sedimentation ponds are not advisable 
or appropriate for arid and semi-arid 
regions in the West. Some said that the 
disturbance created by sedimentation 
ponds in dry Western areas causes 
environmental harm that is contrary to 
sections 515 and 102(d) of the Act. They 
maintained that releasing clean water 
from a sedimentation pond into a stream 
causes erosion because the clean water 
tends to pick up sediment equal to its 
carrying capacity which causes 
downstream erosion. A commenter 
pointed out that containment of water in 
ponds in the West allows more 
evaporation and can conflict with State 
laws which do not allow “willful waste 
of water.” Some commenters said that 
the need to obtain water rights waivers 
from downstream users to impound 
water also makes sedimentation ponds 
a less viable alternative. Some 
commenters concluded that 
sedimentation ponds do not represent 
“best technology currently available” in 
the West. One commenter cited three 
studies (Wells, 1981, Simons and Li, 1981 
and D’Appolonia, 1980) to support this 
allegation. Some commenters 
recommended letting the States decide 
what is BTCA. 

One commenter felt that alternate 
control measures should be allowed if it 
can be shown that the environmental 
effects caused by the alternate measures 
are less harmful than those caused by 
use of a sedimentation pond. Another 
supported use of alternate measures, but 
wanted clarification on how the 
operator will demonstrate that the 
alternate measures represent BTCA. 
One commenter advocated that the rule 
require regulatory authority approval for 
use of alternate measures. Another 
commenter contended that use of “best 
management practices” was the 
preferable way to handle sediment 


control. Another supported the use of 
treatment facilities and control 
measures as they appeared in the 
previous rules. 

Section 515(b)(10)(B)(i) of the Act 
requires that additional contributions of 
suspended solids to streamflow or 
runoff outside the permit area be 
prevented to the extent possible using 
the best technology currently available. 
OSM, at this time, considers 
sedimentation ponds and certain other 
siltation structures to be BTCA. OSM is 
requiring sedimentation ponds, or other 
chemical and mechanical treatment 
facilities that have a point-source 
discharge to be used as the “best 
technology currently available” to 
prevent, to the extent possible, 
additional contributions of suspended 
solids to streamflow or runoff outside 
the permit area and to achieve and 
maintain the effluent limitations at 
§§ 816.42 and 817.42. EPA has shown 
that the addition of flocculants to 
detained runoff and the use of clarifiers 
can effectively control sediment. 
Therefore OSM will accept these and 
other facilities that have a point source 
discharge and a similar record of 
effectiveness as BTCA. OSM will not 
allow the use of other alternate 
sediment control measures because of a 
lack of a technical basis on which to 
judge the effectiveness of alternative 
measures. 

For further discussion of why OSM 
considers sedimentation ponds to be 
BTCA see the preamble to the previous 
rules at 44 FR 15159 (March 13, 1979). 

Although sedimentation ponds are 
generally BTCA for controlling 
sediment, in some instances certain 
other siltation structures may better 
achieve the effluent limitations and are 
therefore allowed. Any siltation 
structure must be approved by the 
regulatory authority and must comply 
with the effluent limitations as 
promulgated under §§ 816.42 and 817.42. 
Although OSM is not rejecting the 
possibility of allowing alternate 
measures in the future, current data are 
insufficient to support such a regulatory 
change at this time. Thus, this final rule 
continues to require the use of specified 
siltation structures. 

OSM is aware that the use of 
sedimentation ponds and other siltation 
structures in the West presents some 
problems. However, the effluent 
limitations promulgated by EPA are 
technology-based and not water-quality 
based. This is required by the Clean 
Water Act. Present technology points to 
the use of such structures in achieving 
the requirements of the Clean Water 
Act. In order to minimize evaporation 


from ponds in the West, operators 
should consider using additional 
sediment control measures such as 
limiting the size of the disturbed area or 
use of “other treatment facilities” to 
reduce the size of the pond needed to 
meet the effluent limitations. In response 
to the suggestion that the choice of 
BTCA be left to the States, Section 501 
of the Act requires OSM to promulgate 
performance standards which are 
applicable nationwide. In this instance, 
it is feasible to determine a technical 
standard that may be applied 
nationwide. Under this standard, the 
regulatory authority is given substantial 
flexibility to approve the sediment 
control system as long as siltation 
structures are used and effluent 
limitations are met. 

Several commenters suggested that 
rather than relying principally on 
sedimentation ponds, a dual system 
consisting of sediment traps and water 
treatment systems would be more 
appropriate because the systems must 
be designed for minimum maintenance 
due to the remote location of the 
structures. 

These rules allow for this type of 
system to be approved provided that the 
effluent from the system complies with 
§§ 816.42 and 817.42 and the other 
requirements of § 816.46(d). 

Under certain circumstances 
sedimentation ponds are not the best 
alternative and therefore, other 
treatment facilities must be utilized. The 
selection of those other treatment 
facilities depends upon the 
characteristics of the soil and the 
overburden, the sedimentation goals 
that must be met, the surface coal 
mining operation’s characteristics, 
temperature, climate, and other site- 
specific factors. The primary function of 
the other treatment facility is the same 
as that of a sedimentation pond: to 
decrease the velocity of the flow, 
thereby enhancing deposition (Barfield, 
and others 1981). 

Two commenters recommended that 
OSM change proposed § 816.42(a)(1) 
(final § 816.46(b)(2)) to eliminate “or 
treatment facility.” The commenters 
suggested this language: “The term 
sediment ponds shall include bench 
control systems and excavated sediment 
ditches which provide sufficient 
detention time to achieve effluent 
limits.” The commenters suggested OSM 
eliminate proposed §§ 816.42(a)(1) (i), 
(ii), and (iii) which allowed alternate 
measures. 

New § 816.46(b)(2) allows the use of 
siltation structures which includes 
sedimentation ponds and other 
treatment facilities as defined in 
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paragraph (a)(3). These facilities are 
allowed by OSM as BTCA if they will 
achieve the effluent limitations specified 
under § 816.42, but the use of other 
alternate measures will not be allowed. 

It is not clear what the commenters 
meant by excavated ditches. If the 
commenters meant an excavated 
depression, this type of structure could 
be considered a sedimentation pond 
under 30 CFR 701.5 and could be 
designed to meet the effluent limitations. 
(A revised definition of the term 
“sedimentation pond” is included in the 
final rules on temporary and permanent 
impoundments. Under the revised 
definition, “sedimentation pond” will 
mean “an impoundment used to remove 
solids from water in order to meet water 
quality standards or effluent limitations 
before the water leaves the permit 
area.” The revised rules for 
impoundments are expected to be issued 
contemporaneously with these final 
rules.) 

Bench control systems are generally 
secondary sedimentation control 
structures and may be used in 
conjunction with an authorized 
“siltation structure” under the final rule, 
but generally do not alone meet the 
requirements for use of “siltation 
structures” as defined in §§ 816.46 (a)(1) 
and (a)(3). 

Several commenters suggested that 
sedimentation pond sizing should reflect 
only the disturbed watershed and not 
the entire watershed, because this is 
beyond the intent of the Act. Others felt 
that mining operations should divert 
runoff from unaffected areas away from 
the active mining operation so as to 
allow the design to be based only on the 
area tributary to them. One commenter 
said that runoff from undisturbed areas 
should be considered in designing a 
sedimentation pond. 

Ponds and other siltation structures 
must be’sized to reflect the expected 
runoff from the entire area that drains 
into the structures. However, 30 CFR 
816.43 does allow water from 
undisturbed areas to be diverted away 
from the actively mined area. If this is 
done, the siltation structures would not 
need to be designed to handle the 
diverted runoff, but only that runoff that 
passes through the disturbed area. As 
stated earlier, § 816.46(a)(2) excludes 
from the disturbed area, for purposes of 
§ 816.46, the disturbances associated 
with such diversions. 


Section 816.46(b)(3) 


Section 816.46(b)(3) states that 
siltation structures must be constructed 
before beginning any surface mining 
activities and, upon construction, must 
be certified by a qualified registered 


professional engineer to be constructed 
as designed and as approved in the 
reclamation plan. This is required by 
section 515(b)(10)(B)(ii) of the Act. The 
construction requirement appeared in 
proposed § 816.46(a)(1). The certification 
requirement appeared in proposed 

§ 816.46{c). 

One commenter suggested that the 
rule require the structure to be built 
“before disturbing any portion of the 
drainage area to be handled by the 
pond.” OSM agrees that all siltation 
structures need not be built for the 
entire life of a mine if separate drainage 
areas will be encountered. However, 
adequate siltation structures must be 
constructed prior to any mining 
activities in a new drainage area to 
ensure that sediment is controlled and 
that the effluent limitations will be met. 
For this reason the final rule has been 
revised to specify that siltation 
structures for an area shall be 
constructed before beginning any 
surface mining activities in that area. 
This language is consistent with the 
requirement of section 515(b)(10)(B)(ii) 
of the Act, without requiring the useless 
act of constructing siltation structures 
for areas that may not be disturbed until 
some time in the future. However, . 
siltation structures must nevertheless be 
constructed prior to any surface mining 
activities in such areas. ° 

Another commenter suggested 
allowing site-specific temporary 
structures to be constructed prior to 
construction of permanent structures. 
The regulations do not preclude the use 
of temporary structures, provided that 
the requirements to meet effluent 
limitations as well as the other 
requirements for siltation structures are 
met. Use of temporary structures is not 
encouraged by these rules, however, 
since construction and dismantling of 
temporary structures could cause undue 
additional disturbance and expense. 


Section 816.46(b)(4) 


Section 816.46(b)(4) requires all 
siltation structures which impound 
water to be designed, constructed and 
maintained in accordance with the 
revised impoundment rules of § 816.49. 
This provision replaces the portions of 
proposed § 816.46(c) which would have 
required that siltation structures be 
designed by, and inspected during 
construction by or under the supervision 
of, a registered professional engineer as 
meeting performance standards. All 
sedimentation ponds and most other 
siltation structures are impoundments 
that must meet the performance 
standards for impoundments. The 
revised impoundment safety design 
standards, as established in §§ 816.49 


and 817.49, will include standards 
similar to those proposed in § 816.46 for 
certification of the design by a qualified 
registered professional engineer and for 
regular inspections. The specific 
requirements will be explained in the 
preamble to the impoundments rules. 

The requirements in final 
§ 816.49{a)(2) differ from the proposed 
rule in that langauge is added to clarify 
that the engineer must use current, 
prudent engineering practices in 
designing the structure. Also, the 
engineer is not required to certify that 
the completed structure meets 
performance standards as would have 
been required in the proposed rule. This 
is in response to a comment which is 
further discussed below. 

A few commenters suggested that 
OSM rely more on the judgment of the 
professional engineer in designing 
sediment control systems. OSM agrees 
that the professional engineer should be 
allowed more design freedom so long as 
the design of the structure or system 
conforms with requirements of the Act, 
and these rules, and the regulatory 
authority approves the design. 

One commenter suggested that the 
words “or engineers” be added to 
proposed § 816.46(c) because the 
language as proposed can be construed 
to mean that one engineer must design, 
inspect and certify any given 
sedimentation pond. 

New §§ 816.46(b) and 816.49(a) do not 
require that the same engineer design, 
inspect, and certify a sedimentation 
pond. 

One commenter suggested that the 
regulations be changed so as to allow a 
qualified registered professional 
engineer to certify that the 
sedimentation pond will meet the 
construction but not the performance 
standards. Certification as to meeting 
performance standards, it was argued, is 
beyond the scope of a professional 
engineer. 

The regulations have more than one 
certification requirement. The siltation 
structure will be designed to meet the 
effluent limitations of § 816.42, the 
requirements of § 816.46, and, if and 
impoundment, the requirememts of 
§ 816.49. Under revised § 816.49(a)(2), 
the design of impoundments must be 
certified by a qualified registered 
professional engineer as designed to 
meet the requirements of Part 816 using 
current, prudent engineering practices 
and any design criteria established by 
the regulatory authority. Certifications 
are required upon construction for all 
siltation structures under § 816.46(b)(3), 
and for siltation structures that are 
impoundments under § 816.49(a)(10)(ii). 
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If properly designed, constructed and 
maintained, a siltation structure will 
meet the performance standards. 
However, OSM agrees with the 
commenter that the engineers’ 
certifications do not serve as a 
guarantee that the siltation structure 
will meet the performance standards. 
Failure of the final siltation structure to 
meet the effluent limitations or other 
requirements is the responsibility of the 
operator and the engineers’ 
certifications do not relieve the operator 
from compliance with the applicable 
standards. If the constructed siltation 
structure fails to meet the effluent 
limitations, the operator must 
incorporate some remedial measures to 
correct the deficiency. 

Final § 816.46(b)(4) also incorporates 
the requirement in revised 
§ 816.49{a)(10) that the structure be 
inspected during construction by the 
qualified registered professional 
engineer or a qualified specialist under 
the engineer’s direction. The engineer or 
specialist must be experienced in 
construction of similar structures. The 
qualified registered professional 
engineer is responsible for ensuring tha‘ 
all impounding structures and 
impounding treatment systems are 
constructed according to the design 
plans and specifications. A provision is 
added to require that the qualified 
registered professional engineer inspect 
the structure during and after 
construction and annually thereafter. 
The engineer must submit a certified 
report of these inspections. This 
requirement will ensure that siltation 
structures impounding water will be 
maintained in good operating condition, 
will meet the performance standards 
and will avoid hazardous conditions. 
Section 816.49(a)(10)(iii) requires that a 
copy of the inspection report be retained 
at or near the minesite. 

Section 816.49(a)(10) is based, in part, 
on section 515(b)(10)(B)(ii) of the Act. 
Sections 816.49(a)(10)(i){iii) retain the 
essential requirements of previous 
§ 816.46(r) and proposed § 816.46(c). The 
preamble to the March 13, 1979, 
regulations discusses these revious 
requirements, at 44 FR 15167. 

One commenter stated that OSM 
should specify clearly that facilities 
must be constructed according to the 
approved design, and that revisions are 
subject to regulatory authority approval. 

New § 816.46(b)(3) requires that each 
siltation structure be constructed as 
designed and according to the approved 
reclamation plan. Any deviations from 
the plan must be approved by the 
regulatory authority as revisions to the 
reclamation plan. 


One commenter agreed with the 
change from quarterly to annual 
inspections. OSM wishes to clarify that, 
under revised § 816.49(a)(10)(i), the 
annual inspection of impoundments by 
the engineer will be required in addition 
to the weekly or quarterly structural 
examinations required by § 816.49(a)(1) 
or § 816.49(a)(11). 

Proposed § 816.46(e) would have 


required that all sedimentation ponds be 


inspected for structural weakness, 
erosion and other hazardous conditions 
on a schedule approved by the 
regulatory authority or in accordance 
with 30 CFR 77.216-3 for structural 
weakness, erosion, and other hazardous 
conditions. Separate listing of these 
requirements is unnecessary since all 
sedimentation ponds must meet the 
impoundment rules which will contain 
similar provisions in revised 

§§ 816.49(a) (1), (10), and (11). 

The revised impoundment rules will 
require that large or hazardous 
impoundments (meeting the size or other 
qualifying criteria in 30 CFR 77.216(a)) 
be examined in accordance with 30 CFR 
77.216-3, the Mine Safety and Health 
Administration (MSHA) requirements 
for examination of structures by the 
op@gator at least every seven days. Such 
impoundments include those with a 
storage volume of 20 acre-feet or more, 
those that impound to an elevation of 20 
feet or more above the upstream toe, or 
those that present a hazard to coal 
miners. Section 816.49(a)(11) will require 
that other impoundments must be 
examined at least quarterly by a 
qualified person, for structural 
weakness or hazardous conditions and 
proper functioning. The small size and 
shorter period of operation for such 
other impoundments make weekly 
inspections unnecessary. If more 
frequent inspections are warranted in a 
particular case, this determination may 
be made by the inspecting engineer. 

Several commenters requested that 
structural examinations for small 
impoundments be required quarterly. 
OSM agrees that quarterly examinations 
are generally sufficient for small 
impoundments not meeting the criteria 
of 30 CFR 77.216. 

One commenter requested 
clarification that the inspections 
required by proposed §§ 816.46 (d) and 
(e) would be solely MSHA inspections. 
Reference in final § 816.46(b)(4) to the 
impoundment rules and MSHA 
inspection frequency for large or 
hazardous siltation structures is not 
meant to imply that inspections under 
OSM'’s rules are for compliance with 
MSHA requirements. Rather, the 
inspections are to ensure compliance 


with the requirements under the Surface 
Mining Control and Reclamation Act. 
However, each inspection may serve a 
dual purpose and the operator need not 
conduct duplicative inspections. It 
should be noted that these examinations 
are separate and distinct from the 
inspections by the regulatory authority 
to ensure compliance with the 
regulatory program. OSM does not 
intend to limit the regulatory authority 
in any way as to the extent or 
thoroughness of its inspections. 

One commenter said the proposed 
§ 816.46(e) which required inspection in 
accordance with 30 CFR 77.216-3 or on a 
schedule approved by the regulatory 
authority, might lead to the conclusion 
that inspection will not be done every 7 
days. This interpretation might lead to 
increased danger to public safety. By 
reference to new § 816.49, final 
§ 816.46(b)(4) incorporates § 816.49(a) 
which requires examination of large or 
hazardous impoundments in accordance 
with 30 CFR 77.216-3 (which means 
every 7 days) and examination of small, 
non-hazardous impoundments at least 
quarterly. 


Section 816.46(b)(5) 


Final § 816.46(b)(5) retains the 
language from the first part of proposed 
§ 816.42(a)(2), with editorial changes. 
Final § 816.46(b)(5) requires that 
siltation structures be maintained until 
removal is authorized by the regulatory 
authority and the disturbed area has 
been stabilized and revegetated. This 
prerequisite to removal is required by 
Section 515(b)(10(C) of the Act. New 
§ 816.46(b)(5) also states that the 
siltation structures shall be removed no 
sooner than two years after the last 
augmented seeding. The first year after 
commencement of reclamation yields 
the largest amount to sediment. 
According to one study, “sediment 
accumulation in debris basins below 
surface-mined lands in eastern 
Kentucky shows highest sediment yield 
during the first 6 months after mining. 
The erosion rate diminishes to fairly low 
levels within 3 years. . . .” (Curtis, 1974, 
p88) Curtis also demonstrates 
graphically that by 24 months after 
mining the sediment yield is very low. 
Id. at 90. In most cases sediment 
generated from the area draining into a 
siltation structure will have decreased 
to relatively low levels by two growing 
seasons after the last augmented 
seeding. Removing siltation structures at 
this time could in many cases be the 
most efficient manner of protecting the 
environment. 

One commenter urged OSM to replace 
the concept of retaining sedimentation 
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ponds until two years after last 
augmented seeding with that of 
requiring construction of an approved 
permanent erosion and sediment control 
system. It was argued that this approach 
would result in improved erosion and 
sediment control after reclamation. 

OSM disagrees that this would 
necessarily result in improved erosion 
and sediment control. According to most 
available technical literature, once the 
disturbed area has been successfully 
revegetated, the amount of sediment per 
acre leaving the reclaimed area should 
be the same as that of the adjacent 
undisturbed areas. Therefore, it is 
unnecessary to require such additional 
erosion and sediment control. 

Any permanent erosion and sediment 
control systems must be maintained to 
avoid any malfunctioning. The operator 
cannot be held responsible for 
maintenance of such systems for an 
indefinite period. However, under 
Section 519(c)(2) of the Act, where a silt 
dam is to be retained as a permanent 
impoundment, Phase II bond release 
cannot occur until provisions for sound 
future maintenance by the operator or 
the landowner have been made with the 
regulatory authority. 

A commenter wanted clarification 
that, if alternative sediment control 
measures are used following removal of 
the sediment pond, these measures 
would not require the 5 or 10 year 
liability period to begin anew. 

OSM does not anticipate that 
alternate sediment control measures will 
be necessary following removal of 
siltation structures, but in the event they 
are used, they would not neccessarily 
affect the liability period. The period of 
liability for revegetation success begins 
after the last year af augmented seeding, 
fertilizing, irrigation or other 
revegetation work. Alternate sediment 
control measures would cause the 
liability period to start anew only if the 
above-described revegetation measures 
will have to be done again. 

The preamble to the proposed rule 
discussed the use of alternate sediment 
control measures following removal of 
the siltation structure. Under normal 
circumstances, use of such control 
measures should not be necessary 
because after two years following the 
last augmented seeding, sediment yields 
should be at, or close to, their normal 
pre-disturbance levels, and will not 
require sediment control measures. If, 
however, revegetation has not been 
successful in certain limited areas, but 
the conditions of § 816.46(b)(5) are met 
for the entire disturbed area, some 
additional sediment contro] measures on 
a limited scale may be appropriate. This 
determination may be made on a case- 


by-case basis by the regulatory 
authority. 

Some commenters requested 
clarification of proposed § 816.42(a)(2) 
with regard to removal of siltation 
structures two years after the last 
augmented seeding. Several suggested 
language changes to clarify that 
structures could be removed no sooner 
that 2 years after the last year of 
augmented seeding. OSM has made 
editorial changes to the provision to 
clarify that the sediment ponds and 
other treatment facilities cannot be 
removed before the end of the two years 
after the last augmented seeding. 

One commenter suggested that 
allowing removal of a sediment pond 
two years after revegetation is not 
appropriate in all regions. The 
commenter said that premature removal 
of a pond would create problems if 
vegetation later failed and the pond had 
to be rebuilt. The commenter said that 
previous OSM rules were more 
appropriate for the West. Another 
commenter said that the regulatory 
authority should decide when a pond 
may be removed, and that the two years 
requirement is not supported by a 
demonstrated need. 

OSM does not intend that the 
regulatory authority must allow removal 
of the siltation structure two years after 
the last augmented seeding. The 
regulatory authority is in the best 
position to judge when vegetation is 
sufficiently well established to allow 
removal of the structure; however, at a 
minimum it may not be before two years 
following the last augmented seeding. 
The purpose of the siltation structure is 
to prevent additional contributions to 
the streamflow that are caused by 
mining disturbances. 

Although OSM agrees that premature 
removal of a siltation structure could be 
disadvantageous, removal of a siltation 
structure before final bond release on 
the remaining reclaimed area could be 
beneficial. Removal of a siltation 
structure before such final bond release 
would allow the operator to reclaim the 
siltation structure site while waiting for 
the liability period to expire on the 
remainder of the site. Site-specific 
conditions and possible failure of 
revegetation attempts after two years 
following the last augmented seeding 
should be considered by the operator, 
the engineer and the regulatory 
authority when deciding the best time 
for removal of a siltation structure. 

One commenter said that mined areas 
should be controlled during reclamation 
with the same size pond as during active 
mining. The commenter said that erosion 
can be greater after backfilling than 
during mining. 


OSM agrees that the sediment pond 
size should be the same after backfilling 
as during active mining. But after two 
years following the last year of 
augmented seeding, revegetation will in 
most cases be stable enough that 
sediment loads will be similar to pre- 
mining conditions and the sediment 
pond will no longer be necessary. 

One commenter felt that OSM should 
encourage retention of sedimentation 
ponds because removal of ponds causes 
additional disturbance of the area, and 
sediment ponds can improve the wildlife 
habitat. 

OSM does not encourage retention of 
sedimentation ponds or other siltation 
structures as a general rule. In fact, 
siltation structures must be removed 
before final bond release can be 
approved, unless a pond has been 
approved for retention as a permanent 
impoundment. Sedimentation ponds and 
other siltation structures are constructed 
for the purpose of trapping sediment. 
They require maintenance to keep 
acceptable storage volumes and to 
ensure structural stability, and can be 
dangerous if allowed to remain without 
provision for mairitenance. 

Another commenter suggested that the 
rule should specify that sedimentation 
ponds be removed and the affected area 
revegetated. 

Although the rule does not explicitly 
state that siltation structures shall be 
removed by a certain time, structures 
not approved for permanent retention 
must be removed before the 
performance bond may be fully 
released. Also, OSM has added 
language at § 816.46(b)(6) to require that 
the area be stabilized and revegetated 
following removal of the structure. 

Some commenters remarked that the 
proposed provision which allows 
removal of sediment ponds after two 
years following the last augmented 
seeding does not protect against acid 
seeps which usually occur sometime 
after revegetation. One said that the 
water quality limits for non-point-source 
discharges during postmining make it 
doubtful that any of the seeps will ever 
be treated or abated. * 

It is true that acid seeps could develop 
sometime after revegetation. Section 519 
of the Act requires that the potential for 
water quality problems be considered 
prior to bond release. In any case, the 
requirements for protection of the 
hydrologic balance require that mining 
operations not cause or contribute to 
any violation of Federal or State water 
quality standards for receiving waters. 
Additional provisions ensure 
compliance with the requirements for 
revegetation of disturbed areas. Thus, if 





an acid seep develops during the periods 
specified above, the operator must meet 
other applicable performance standards 
regarding protection of the hydrologic 
balance, and must ensure that acid 
drainage does not prevent the 
revegetation from meeting the 
performance standards. The bond 
cannot be released if such problems 
exist. 

Two commenters suggested adding a 
new paragraph in proposed 
§ 816.42(a)(2) (final § 816.46(b)(5)). The 
commenters suggested the paragraph be 
changed to read: “Sediment ponds shall 
be maintained until the disturbed area 
has been regraded and a sampling of 
water entering the pond over a one-year 
period indicated that the untreated 
discharge will not degrade the quality of 
the receiving stream as determined by 
appropriate upstream and downstream 
sampling allowing for dilution, by an 
amount in excess of EPA effluent limits 
applicable to that discharge and also 
will not cause a violation of water 
quality standards. However, the 
regulatory authority shall require a pond 
to be maintained for a longer period if 
there is a significant probability that an 
acid discharge will occur in the future.” 
Other commenters also wanted OSM to 
require that sediment control measures 
be retained until untreated drainage 
meets water quality standards for 
receiving streams. 

As stated above, OSM’s hydrology 
rules require that mining operations not 
cause or contribute to violations of 
applicable water quality standards for 
receiving waters. Those rules apply both 
before and after removal of the siltation 
structure. These final rules implement 
the requirements of sections 
515(b)(10)(B) (i) and (ii) and include 
effluent limitations from point-source 
discharges (siltation structures). They do 
not explicitly address the water quality 
of the receiving streams. The effluent 
limitations are based on technology. 
Runoff from disturbed areas must be 
passed through a siltation structure and 
therefore technology-based effluent 
limitations for point-source discharges 
must be met. Once the disturbed areas 
are stabilized and revegetated, the 
runoff from these areas becomes less 
and less sediment-laden until it reaches 
normal premining sediment loads. At 
this time, the siltation structure can be 
removed and effluent limitations will no 
longer apply. 

As indicated in the proposed rule (46 
FR 34784), OSM does not agree that 
specific numerical discharge limits are 
appropriate as a basis for removal of 
sedimentation ponds. In many areas of 
the country application of the effluent 


limitations will result in a discharge that 
meets lower standards than discharges 
that occur from undisturbed natural 
areas. Thus, the runoff from reclaimed 
land should not be based upon 
limitations determined through the use 
of a treatment technology. Additionally, 
many areas of the country have 
preexisting conditions, not caused by 
the new mining operation, that would 
result in the natural discharge from a 
mined area not meeting numerical water 
quality standard limitations. In such 
instances, the criteria for sedimentation 
pond removal should not be tied to such 
limitations. The primary function of a 
siltation structure is the control of 
additional contributions of suspended 
solids to streamflow during mining. The 
final rule reflects this objective and 
ensures that the sedimentation pond will 
be maintained until no longer required 
to contro! siltation. 

On the other hand, OSM agrees that 
mining operations should not be allowed 
to cause violations of the water quality 
standards of the downstream receiving 
waters. The general requirements for 
protection of the hydrologic balance of 
§§ 816.42 and 817.42 clearly include such 
a prohibition. (47 FR 47216, October 22, 
1982.) Additionally, the potential for 
long term water quality problems and 
the need to treat any water from the 
mine site must be considered prior to 
bond release. Thus, there is no need to 
add further provisions to this rule to- 
ensure compliance with water quality 
standards and to ensure that the 
potential for acid mine drainage is 
considered prior to bond release. If the 
regulatory authority determines that 
retention of a siltation structure is the 
appropriate method of handling any acid 
seeps that may develop, the regulatory 
authority can require continued 
retention of such treatment facilities or 
require installation of an alternative 
treatment facility to treat such drainage. 
Additional language has been added to 
the final rule to indicate that the 
siltation structures must be maintained 
until removal is authorized by the 
regulatory authority. 

One commenter said that the two-year 
period for maintaining sedimentation 
ponds after the last augmented seeding 
is based on one study in eastern 
Kentucky. The commenter maintained 
that this is not an adequate basis on 
which to set national standards. 
Another commenter stated that the two- 
year period was not supported by a 
demonstrated need. 

While it is true that the two-year 
standard is based on one study, the 
study data represent a sufficient base pn 
which to establish a minimum 
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requirement for retention of a siltation 
structure during the reclamation period 
of mining. The regulatory authority will 
need to consider site-specific 
characteristics in order to decide 
whether, and for how long, the 
structures must be retained past the 
two-year period. 

One commenter stated that a small 
area which required revegetation should 
not hold up removal of the sediment 
pond. 

The final rule does not necessarily 
require retention of the siltation 
structure for revegetation of small areas. 
However, the entire disturbed area 
which drains into the siltation structure 
must be stabilized with enough 
vegetative growth to reduce 
sedimentation. Further, if “augmented 
seeding” of the disturbed area is 
necessary then there must be a period of 
at least two years following this 
augmented seeding before the structure 
into which the area drains may be 
removed. 


Section 816.46(b)(6) 


Section 816.46{b)(6) is added for 
clarification. The requirement to regrade 
and revegetate the land on which the 
siltation structure was located following 
removal of the siltation structure is 
retained from the second sentence of 
previous § 816.46(u). Approved 
permanent impoundments are exempt, 
but must meet the standards for such 
structures in §§ 816.49 and 816.56. 

A commenter suggested that the rule 
specify that the area be regraded and 
revegetated following removal of a 
siltation structure. OSM agrees that this 
needed clarification and has added 
§ 816.46(b)(6). 


Section 816.46(c) Sedimentation ponds. 


New § 816.46(c) adopts language from 
proposed §§ 816.46 (a), (b), (d), and (e) 
and retains general provisions from 
previous §§ 816.46 (i) and (j) with 
modifications. Paragraph (c) sets forth 
requirements for sedimentation ponds in 
addition to those in § 816.46(b) 
applicable to all siltation structures. 


Section 816.46(c)(1) 


Section 816.43(c)(1)(i) (proposed 
§ 816.46(a)) requires that sedimentation 
ponds when used, be used individually 
or in series. Section 816.46(c)(1)(ii) 
(proposed § 816.46(a)(2)) requires that 
ponds be located as near as possible to 
the disturbed area and out of perennial 
streams unless approved by the 
regulatory authority. Section 
816.46(c)(1)(iii)(A)-(I) require that 
sedimentation ponds be designed, 
constructed and maintained to: provide 
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adequate storage volume; provide 
adequate detention time to meet effluent 
limitations; contain or treat the 10-year, 
24-hour precipitation event or other 
event approved by the regulatory 
authority based on site-specific 
conditions and a demonstration that 
effluent limitations will be met; provide 
a nonclogging dewatering device; 
minimize short circuiting; provide 
periodic sediment removal; ensure 
against excessive settlement; be free of 
sod, large roots, frozen soil and acid- or 
toxic-forming coal processing waste; 
and be compacted properly. Sections 
816.46(c)(1)(iii)(A)-(F) are retained from 
proposed §§ 816.46(a)(3) (i) through (vi). 
Section 816.46(c)(1)({iii) (G), (H) and (I) 
are adopted as proposed at § 816.46({b), 
except that the final rule has been 
broken into subsections for easier 
reading, and duplicative requirements of 
the proposal, including the static safety 
factor and prohibition on organic matter 
in the foundation, have been moved to 

§ 816.49(a) of the impoundment rules. 

One commenter requested 
clarification that the operator is not 
required to use sedimentation ponds. 
The commenter suggested that proposed 
§ 816.46(a) (new § 816.46(c)(1)}) be 
changed to “sedimentation ponds, when 
used, . . .” OSM has adopted this 
suggestion to clarify that certain other 
siltation structures may be used instead 
of sedimentation ponds if approved by 
the regulatory authority. 

One commenter asserted that OSM’s 
proposal to publish technical 
memoranda on design of sedimentation 
ponds, could become unofficial rules. 
The commenter also said that this 
appears to be an attempt by OSM to 
circumvent court decisions by issuing 
technical memoranda instead of rules. 

The publication of technical 
memoranda is not an attempt to 
promulgate unofficial rules. Technical 
memoranda are merely guidance in how 
to cope with specific technical problems 
and should not be construed to be rules. 
Technical memoranda suggest methods, 
designs, or tests which OSM believes 
present solutions to specific problems 
identified after evaluation of the Act, 
regulations, technical literature and on- 
the ground experience. Regardless of 
any technical memoranda, the operator 
is responsible for compliance with the 
applicable requirements of an approved 
regulatory program and the Act. 

Another commenter agreed that 
regulatory authorities and professional 
engineers are knowledgeable enough to 
design and approve sedimentation 
ponds, but suggested that OSM should 
follow up with a handbook of design 
criteria. Another commenter suggested 
that professional engineers be relied on 


to design sedimentation ponds until 
OSM publishes new design criteria. 

OSM is considering the development 
of a handbook on design of siltation 
structures for use by regulatory 
authorities, operators and engineers. 
Nevertheless, regardless of whether or 
not OSM issues a handbook on design of 
siltation structures, it is appropriate to 
use qualified professional engineers to 
design such facilities. 

A commenter requested deletion of 
the requirement at proposed 
§ 816.46(a)(2) (final § 816.46(c)(1)(ii)) that 
the sedimentation pond be located as 
near as possible to the disturbed area 
because proximity to the disturbed area 
is not necessarily the best criteria for 
effectiveness, and it can be burdensome 
and costly. 

Authorities on hydrology and 
sedimentation specify that 
sedimentation ponds should be located 
as close as possible to the sediment 
source and before the drainways reach 
the mainstream (Grim and Hill, 1974, at 
103). The final rule does not specify any 
particular distance limitation, and site- 
specific conditions must be considered 
prior to approval of a location by the 
regulatory authority. However, 
continued inclusion of a provision on 
location of sedimentation ponds is 
appropriate in order to ensure that the 
drainage area served is minimized and 
that a sedimentation pond no larger than 
necessary is constructed. Further 
discussion of this topic can be found in 
the preamble to the previous rules (44 
FR 15159, March 13, 1979). 

One commenter wanted to know the 
basis for rejection of ponds in streams 


and the methods that will be used by the ° 


regulatory authority to recognize special 
situations. 

Section 816.46(c)(1){ii) follows the 
language of previous § 816.46(a)(2) 
which was explained in the earlier 
preamble as follows: 

“Generaily, such structures should be 
located out of perennial streams to 
facilitate the clearing, removal and 
abandonment of the pond. Further, 
locating ponds out of perennial streams 
avoids the potential that flooding will 
wash away the pond. However, under 
design conditions, ponds may be 
constructed in perennial streams 
without harm to public safety or the 
environment. Therefore, the final rules 
authorize the regulatory authority to 
approve construction of ponds in 
perennial streams on a site specific 
basis to take into account topographic 
factors. Hill at 11 (1976); Erosion and 
Sediment Control at 54 (19767).” (44 FR 
15159, March 13, 1979) 

The second question was addressed 
in the same preamble as follows: 


“The operators have the burden of 
providing adequate assurance or proof 
that the methods proposed [for meeting 
sedimentation pond standards] are 
effective and safe. Such proof can be 
presented for approval by the regulatory 
authority in many different forms. . . 
[which] may generally include. . . 

a. Maps, graphs, or charts. 

b. Valid reports of similar work 
performed by others. 

c. Testimony by recognized 
professionals, or 

d. Actual laboratory experiments, and 
controlled field plot demonstrations. 

“The operator has the option of 
electing the most advantageous method. 
Final approval is still vested in the 
regulatory authority.” (44 FR 15159, 
March 13, 1979) 

Section 816.46{c)(1)(iii) sets the 
minimum performance standards that 
the sedimentation pond must meet. 

Section 816.46{c)(1)(iii}(A)} requires 
that the sedimentation pond be 
designed, constructed and maintained to 
provide adequate sediment storage 
volume. The adequate sediment storage 
volume provided should be large enough 
to contain the sediment that will 
accumulate in the pond between 
scheduled sediment removal periods. 
The storage volume should be sufficient 
to avoid excessive, frequent and costly 
sediment removal. The sediment storage 
volume must also be distinct from the 
volume provided for the design event 
under § 816.46(c)(1)(iii)(F). Within these 
constraints, the determination of actual 
sediment storage volume is left to the 
professional engineer. This requirement 
differs from that of § 816.46(b) of the 
previous rules in that it requires an 
adequate sediment storage volume 
rather than a minimum sediment storage 
volume. The words “to account for 
accumulated sediment” have been 
removed from the proposed regulations 
of July 2, 1981, since they are redundant. 

One commenter asked that sediment 
storage volume requirements be deleted. 
Another said that the requirement for 
adequate storage volume is too vague 
and will result in ponds that are not 
large enough to contain accumulated 
sediment. Some commenters asked that 
the detailed requirements of previous 
§ 816.46(b) be retained. 

It is necessary to consider sediment 
storage volume when designing a 
sedimentation pond since the 
effectiveness of the pond depends in 
part on storage volume and since the 
settling of sediment in the pond affects 
the remaining capacity of the pond. It is 
to the operator's advantage to provide 
for storage so that the pond does not 
have to be cleaned too frequently. 
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However, OSM is deleting specific 
methods on how to calculate storage 
volume contained in previous § 816.46(b) 
because this design parameter is best 
left-to the professional engineer. The 
engineer should consider all aspects of 
design in drawing plans for a pond and 
will have a better perspective on how 
storage volume is affected by site 
conditions, secondary structures used in 
conjunction with the pond, and other 
relevant factors. In approving the 
design, the regulatory authority will 
have to be satisfied that the storage 
volume is adequate. 

Section 816.46(c)(1)(iii)(B) was 
proposed at § 816.46(a)(3)(ii) and 
requires that the sedimentation pond 
must be designed to provide sufficient 
detention time to allow the structure to 
meet the applicable effluent limitations. 
Detention time is critical to the 
functioning of sedimentation ponds for it 
allows sediment particles to settle out. If 
the pond is not designed and 
constructed to provide the appropriate 
detention time, discharges from the 
sedimentation pond will not be likely to 
meet EPA's effluent requirements. 

This section differs from proposed 
§ 816.46(a)(3)(ii) in that it requires that 
the discharge meet effluent limitations 
rather than “water quality standards.” 
Sedimentation ponds are point source 
discharges and therefore subject to 
compliance with effluent limitations. 
These effluent limitations are 
established in 40 CFR 434 of EPA's 
regulations. More stringent effluent 
limitations, however, may be imposed 
on a case-by-case basis if necessary to 
ensure compliance with water quality 
standards in downstream receiving 
waters. 

Several commenters agreed that this 
rule should require “adequate” 
detention time and not a more specific 
time, but most of these commenters 
disagreed with the references to Ward's 
formula for calculating detention time in 
the preamble to the proposed rule (46 FR 
34786). They pointed out that Ward's 
calculations are based on structures 
designed to meet total suspended solids 
(TSS) limits for storm events, and were 
therefore not applicable, since EPA 
effluent limitations now require that 
settleable solids (SS) limits be met 
during storm events. Some commenters: 
stated that detention time need not be 
based on inflow from a precipitation 
event as required in the preamble to 
OSM proposed rules, so long as the 
structure achieved effluent limitations. 

One commenter was concerned that 
the proposed.rule did not have a basis 
for determining “adequate detention 
time” and the wide range allowed could 
result in some ponds not meeting 


performance standards. Another thought 
that the rule is too imprecise as to 
detention time. Several felt that 
disturbed and undisturbed areas that 
drain into the pond should be figured in 
when calculating detention time. Some 
commenters supported allowing credits 
for detention time for control features 
used elsewhere in the permit area. 
Others thought that operators using 
gabions and straw bales should not be 
given credits because when these 
objects become sediment laden, they are 
no longer effective. One commenter felt 
that detention time should not be 
mentioned in the rules. 

One commenter suggested that 
detention time be defined as “the 
volume weighted average theoretical 
detention time for the design storm 
event in the pond.” One suggested, “a 
volume weighted detention time of the 
design event in the sediment pond as 
determined by recognized hydrologic 
techniques.” Another suggested a 
formula to use to determine detention 
time. One commenter suggested that the 
minimum detention time be 14 hours 
because 85% of the particles above 5 
microns will settle out within a 14-hour 
period. Another suggested a 10-hour 
maximum detention time because this 
will be sufficient to met the 
environmental objectives of the Act. 

Under this final rule, sedimentation 
ponds must be constructed and 
maintained to provide adequate 
detention time to allow the effluent from 
the ponds to meet State and Federal 
effluent limitations. As long as the 
effluent limitations are met, the 
determination of detention time is up to 
the qualified registered professional 
engineer, with approval of the regulatory 
authority this allows the engineer to use 
professional judgment in designing a 
structure for a specific site. OSM agrees 
that the Ward formula may not be 
appropriate for purposes of this rule and 
the EPA/OSM effluent limitations. OSM 
does not agree that greater specificity is 
needed with respect to the detention 
time. Although detention time is an 
important consideration in designing a 
sedimentation pond, it is only one of 
several variables which must be 
considered by the design engineer to 
ensure that the performance standards 
and the effluent limitations are met. 

The regulatory authority may 
establish guidelines to use in 
determining detention time, or the 
regulatory authority may allow the 
engineer to choose design parameters. 
The design of the pond and detention 
time chosen must account for all 
drainage into the structure, including 
undiverted drainage from undisturbed 
areas. Credit can be given for certain 


sediment control measures (used in 
conjunction with a pond) such as leaky 
dams, gabions, and straw bales, as long 
as the effluent limitations will continue 
to be met. These measures must be 
approved by the regulatory authority 
and properly constructed and 
maintained. Such credits are appropriate 
because these additional sediment 
control measures, when properly 
constructed and maintained, can reduce 
the time needed to meet the effluent 
limitations. 

Proposed § 816.46(a)(3)(iii) is adopted 
in final § 816.46(c)(1)(iii)(C) with some 
changes. The proposed rule required 
that a pond be constructed for a “design 
event” to be based on site-specific 
conditions. Final § 816.46(c)(1)(iii)(C) 
requires that sedimentation ponds be 
designed, constructed, and maintained 
to contain or treat the 10-year, 24-hour 
precipitation event (“design event”), 
unless a lesser design event is approved 
by the regulatory authority. In this 
context, the word “contain” is used to 
mean the water storage volume, not 
counting sediment storage volume, of 
the pond up to the principal spillway. 

EPA, in its final effluent limitation rule 
for the coal mining point source category 
(40 CFR 434), requires that specific 
settleable solids (SS) limitations be met 
for discharges caused by any 
precipitation event up to a 10-year, 24- 
hour event. See 40 CFR 434.63 (47 FR 
45382, October 13, 1982). These 
limitations are based on the 
performance of properly designed 
sedimentation ponds capable of 
containing the runnoff from a 10-year, 
24-hour precipitation event. Therefore, 
unless the operator can satisfy the 
regulatory authority that a pond 
designed for a lesser event will satisfy 
EPA effluent limitations, a pond 
designed for a 10-year, 24-hour event 
will be required. In fact, EPA’s data 
base shows that smaller ponds are also 
capable of meeting the limitations. All 
sedimentation ponds must ensure 
compliance with EPA's final effluent 
limitation (47 FR 45382, October 13, 
1982). 

Because the available data indicate 
that a sedimentation pond designed to 
contain the 10-year, 24-hour event will 
meet EPA's effluent limitations, OSM is 
using this event for its requirement for 
design of sedimentation ponds. 
However, if an operator can show that a 
structure or series of structures sized for 
an event other than the 10-year, 24-hour 
event can meet the effluent limitations 
established by EPA, the regulatory 
authority may approve such a structure 
as long as it is a siltation structure that 
meets the other requirements of final 
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§ 816.46. Also, if the structure that is 
designed for a 10-year, 24-hour event is 
not sufficient to meet the EPA effluent 
limitations, the operator must use other 
means in conjunction with the siltation 
structure to meet EPA effluent 
limitations. This may require the 
addition of secondary structures and/or 
chemical flocculants to aid in settling 
out sediment. 

Several commenters suported the 
deletion in the proposed rule of the 
requirement in previous $816.46 for a 10- 
year, 24-hour design event. One 
suggested that a smaller pond be 
allowed as long as effluent standards 
are met. Some said the pond should not 
be required to contain a 10-year, 24-hour 
event, because that would require too 
large a pond which would be extremely 
expensive to maintain and reclaim. One 
commenter said that OSM should not 
limit the size exemption to steep slope 
areas, but should only require ponds in 
all areas to meet effluent limitations. 

Some commenters thought that OSM 
should not require a pond based on a 10- 
year event, if the life of the pond was 
expected to be less than 10 years. 
Several agreed that the engineer should 
decide how large the pond should be, 
based on site-specific conditions. Two 
commenters said that a reduction in 
pond size should only be allowed where 
pond failure would damage life or 
property. These commenters said that 
the standards should not be lowered 
from previous rules, except that ponds 
located in steep slope areas may need 
relaxed standards. One commenter said 
that the variance from the design to 
control a 10-year storm is vague and 
contradictory. Another said OSM should 
not grant such variances because most 
States are unwilling or unqualified to 
judge if effluent limits are being met at 
all times. Another commenter said that 
if OSM does not adopt EPA's 10-year, 
24-hour design event, then it should give 
the States more definite criteria to 
develop a “reasonable design event.” 

OSM agrees that it may be possible, 
based on local conditions to meet the 
effluent limitations with smaller ponds. 
In some instances smaller ponds may be 
more desirable for safety reasons and 
could minimize disturbance of the land. 
However, ponds designed to contain 
lesser events should also be justified 
based on site-specific conditions and on 
a demonstration that the effluent 
limitations will be met. 

For the reasons stated above, OSM is 
requiring a sedimentation pond sized for 
the 10-year, 24-hour event, unless 
otherwise approved by the regulatory 
authority. However, OSM intends that 
this rule will give the regulatory 
authority flexibility in allowing siltation 


structures that are sized for other 
events, so long as the regulatory 
authority is satisfied that the effluent 
limitations will be met. 

Several commenters objected to the 
effluent limitations standards. One 
supported pond size criteria but not 
effluent limitations. Another said the 
operator should be required to have a 
pond that would meet either the total 
suspended solids (TSS) limits or the 
settleable solids (SS) limits, but not 
both. One commenter said that a pond 
must be designed for the 10-year, 24- 
hour event in order to meet effluent 
limitations, and that the effluent limits 
themselves are arbitrary and too 
expensive. This commenter felt that the 
rule should leave the pond design to the 
engineer, the regulatory authority and 
the operator to meet “more reasonable 
effluent standards for the different 
conditions.” 

OSM has adopted (October 22, 1982, 
47 FR 47216) EPA's effluent limitations 
promulgated October 13, 1982, at 47 FR 
45382 and refers these commenters to 
the Federal Register preambles of those 
rules (47 FR 47216, October 22, 1982 and 
47 FR 45382, October 13, 1982) for 
discussions of why these effluent 
limitations were adopted. OSM notes 
that operators are not required to meet 
both the TSS and SS limits. Rather, any 
discharge caused by precipitation events 
less than or equal to the 10-year, 24-hour 
event may comply with the SS limits of 
40 CFR 434.63 instead of the TSS limits 
which are applicable during base flow 
conditions. 

One commenter asked that the 
requirement for an automatic 
neutralization device be reinstated for 
acidic mine discharges. The commenter 
said that such a device makes 
compliance with pH standards more 
likely. The commenter said that a 
variance could be allowed if “certain 
showings were made” as in the previous 
rules. 

As long as effluent limitations 
standards are met, the use of an 
automatic neutralization device is left to 
the discretion of the engineer and the 
regulatory authority. 

Several commenters suggested that 
operators who design the sedimentation 
ponds according to State criteria should 
be entitled to the EPA rainfall 
exemptions since EPA findings hold that 
such size sedimentation ponds will meet 
the TSS and the SS effluent limitations 
and by definition they are BTCA. 

The rainfall exemption is deleted 
because EPA has established separate, 
achievable effluent standards for base 
flow (TSS), for precipitation events less 
than the 10-year, 24-hour event (SS), and 
for events greater than the 10-year, 24- 


hour event (pH). Siltation structures 
must be designed to achieve these 
effluent limitations. 

One commenter requested that an 
option be given to design sediment 
ponds according to either a design 
standard or an effluent standard, 
because Skelly and Loy, 1979, and 
D’Appolonia, 1979, proved that 
sedimentation ponds cannot meet both. 

OSM has made its choice: Siltation 
structures must be designed to meet the 
EPA effluent limitations. The final rule 
provides flexibility to the regulatory 
authority in approving various designs. 

One commenter asked that “or treat” 
be deleted since sedimentation ponds 
are not flocculant systems. OSM does 
not adopt this suggestion since 
sedimentation ponds can either be used 
alone to contain water long enough to 
allow sediment to settle out, or be used 
in conjunction with treatment of the 
sediment so that it settles out more 
quickly. 

A commenter suggested that OSM add 
language which would prevent the 
regulatory authority from requiring a 
design volume which exceeds the 10- 
year, 24-hour event. OSM rejects this 
comment because the regulatory 
authority has the option to require rules 
more stringent than those required by 
OSM. However, in most circumstances a 
pond designed for the 10-year, 24-hour 
event will be sufficient to meet the 
effluent limitations. 

Final §816.46(c)(1)(iii)(D), proposed at 
§ 816.46(a)(3){iv), requires that a 
nonclogging dewatering device be 
provided. Such a device must be able to 
achieve the design detention time and 
thereby allow the sedimentation pond to 
meet the effluent limitations. A 
nonclogging dewatering device is 
needed to avoid unnecessary use of the 
emergency spillway or overtopping of 
the embankment, either of which can 
create hazardous conditions 
downstream by allowing the flooding of 
the receiving stream or by structurally 
weakening, eroding or breaching the 
embankment. This requirement is 
retained from § 816.46{d) of the previous 
rules, except that the location of the 
dewatering device is decided by the 
qualified registered professional 
engineer. 

Several commenters requested 
deletion of the requirement for a 
dewatering device. Some said that this 
requirement implies use of a dry pond 
and that wet ponds are often preferable. 
One commenter suggested changing 
“dewatering device” to “decant device” 
or “primary spillway.” Some said that a 
single spillway is adequate for flood 
routing and sediment control, and 





/ 44044 


should be allowed instead of a 
dewatering device. One commenter said 
a dewatering device has little to do with 
detention time. Another said it is not 
always needed, and the decision on 
whether to use one should be left to the 
engineer. One commenter said the rule 
should require that dewatering devices, 
“when used,” should be of a non- 
clogging type. One commenter said that 
dewatering devices do not increase 
detention time, and that they increase 
the chance of short circuiting, obstruct 
cleaning of the pond, and are a high 
maintenance item, not worth the cost. 

By requiring a dewatering device, 
OSM is not advocating or imposing the 
use of a dry pond. OSM is requiring a 
device through which water exits the 
pond. This is necessary to ensure that 
the detention time for which the pond is 
designed will be maintained. If water 
accumulates in the pond and is not 
allowed to exit, the water level will rise 
and may not recede sufficiently to 
assure adequate detention time in the 
event of increased inflow to the pond. 
As long as the detention time is 
sufficient at all times to meet the 
effluent limitations of § 816.42, any 
device which allows water to exit the 
pond will fulfill this requirement. In 
some cases the principal spillway and 
the nonclogging dewatering device may 
be one and the same. Single spillways 
are allowed at § 816.46(c)(2)(ii) for 
certain ponds not meeting the criteria of 
30 CFR 77.216(a) and may be used in 
conjunction with the nonclogging 
dewatering device, or may be 
considered to be the nonclogging 
dewatering device as long as detention 
time is adequate. 

A commenter suggested that OSM 
should add, “Perforated risers shall not 
be allowed unless the operator can 
show that applicable effluent limits will 
be achieved at all times.” 

The suggestion to ban perforated 
risers from being used as principal 
spillways is contrary to standard 
engineering practice. Furthermore, 
whether or not such devices are used, 
environmental protection is ensured 
because the operator must meet the 
effluent limitations imposed by § 816.42. 
The commenter did not explain why the 
use of perforated risers would prevent 
compliance with effluent limitations. 

Two commenters suggested that 
dewatering devices should be required 
to take water only from close to the 
water's surface because these devices 
can achieve better quality effluent 
without increasing cost. The final rule 
leaves the precise design of the 
dewatering device to the qualified 
registered professional engineer and to 
the regulatory authority. The 


commenters’ suggestion is not the only 
method capable of achieving the 
performance standards. 

Nevertheless, the method of 
dewatering must be such that it 
complies with the effluent limitations 
imposed under §§ 816.42 and 817.42 and 
under 40 CFR 434. 

One commenter argued that OSM 
should require a dewatering device that 
would be maintenance free so that the 
sediment storage capacity would always 
be available for use. OSM is requiring 
the use of nonclogging dewatering 
devices to ensure that they remain 
functional. Beyond this requirement, the 
qualified registered professional 
engineer must address the maintenance 
issue when preparing the design. 

Final § 816.46(c)(1)(iii)(E) (proposed 
§ 816.46(a)(3)(v)) requires that the 
sedimentation pond be designed, 
constructed, and maintained to 
minimize, to the extent possible, short- 
circuiting. Short-circuiting transports 
sediment through a pond in less time 
than is required to allow sediment to 
settle out. It can be caused by improper 
pond design or construction. This 
requirement is taken from previous 
§ 816.46(e). The preamble to that section 
further explains this requirement (44 FR 
15164). 

Proposed § 816.46(a)(3)(v) required 
that ponds be constructed to avoid short 
circuiting. One commenter said that 
short circuiting cannot be avoided, 
rather, it can only be minimized because 
short circuiting is a natural phenomenon 
resulting from flow and channel 
characteristics. 

OSM agrees that short circuiting 
cannot be avoided totally, without 
undue difficulty and has changed the 
wording to “Minimize, to the extent 
possible. .. .” 

Final § 816.46(c)(1)(iii)(F) (proposed 
§ 816.46(a)(3)(vi)) requires that sediment 
be removed on a periodic basis to 
maintain adequate volume for the design 
event. This is necessary to avoid 
overtopping, breaching or failure to meet 
the effluent requirements. The “timely 
removal and disposal of accumulated 
sediment, cleaning of clogged outflow 
pipes, repair of emergency spillways 
and embankment repair are extremely 
important for the proper functioning of 
the whole sedimentation pond system, 
but are usually overlooked.” (Kathuria, 
and others 1976.) 

This regulation is taken from previous 
§ 816.46(h), except that the previous 
requirements to remove the sediment 
from the sediment storage when that 
volume is 60 percent full has been 
removed. This is a maintenance 
procedure which the qualified registered 
professional engineer must address in 
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the design to ensure compliance with 
effluent limitations and the safety of the 
structure. 

Several commenters asked that the 
operator be given the option to design a 
pond with adequate storage volume so 
that periodic sediment removal would 
not be necessary. If the engineer finds it 
appropriate, and the regulatory 
authority approves, a pond may be 
designed to hold all sediment expected 
to accumulate during the life of the 
pond, so that periodic sediment removal 
is not necessary, as long as the pond 
meets all other requirements. This is 
allowable under the regulatory language 
adopted because the design provides for 
sufficient sediment storage volume that 
adequate volume for the design event is 
maintained without sediment removal. 

Proposed § 816.46(a)(3)(vii)(B) would 
have required provision of an adequate 
freeboard at all times. The purpose of 
the freeboard is to protect the 
embankment against overtopping being 
caused by wave action. The freeboard 
requirement was based on previous 
§ 816.46(j). Since § 816.49(a)(4) of the 
revised impoundment rules will require 
adequate freeboard for all 
impoundments, OSM has decided a 
separate provision in the sedimentation 
pond rules is unnecessary. The final 
impoundment rules do not specify 
freeboard height. 

Some commenters asked that the 1 
foot freeboard requirement be retained 
from previous rules. Some commenters 
asked that the 1.5 static safety factor be 
retained. Two suggested addition of this 
language: “All ponds shall have at least 
one foot freeboard and meet a static 
safety factor of 1.5” One commenter felt 
that the engineer should be allowed to 
design for overtopping control. 

OSM is adopting the proposed 
requirement for adequate freeboard, but 
placing it in the impoundment rules, in 
an effort to reduce design constraints 
and allow design flexibility to the 
engineer. Overtopping will continue to 
be prevented by the requirement that 
freeboard be adequate. 

The requirement that the structure 
meet the 1.5 static safety factor from 
previous § 816.46(q)(2) is also covered in 
the impoundment rules at § 816.49(a)(3) 
and need not be duplicated in § 816.46. 
It appeared in proposed § 816.46(b) as a 
requirement for an “acceptable” static 
safety factor. OSM has decided to retain 
the 1.5 factor in revised § 816.49(a)(3) 
because this factor of safety is standard 
engineering practice for earth structures 
located where failure could cause loss of 
life or property damage. (See the March 
13, 1979 preamble at 44 FR 15167 and 
15205 for further discussion). 
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Proposed § 816.46(a)(3)(viii) would 
have required that all embankments and 
surrounding disturbed areas be 
stabilized and revegetated. This 
requirement was taken from § 816.46(s) 
of the previous permanent program 
rules. OSM has decided that a similar 
provision applicable to all 
impoundments, at revised § 816.49(a)(7), 
will serve the same purpose as the 
proposed rule and therefore a specific 
rule for sedimentation ponds is 
unnecessarily duplicative. Covering of 
exposed surfaces with vegetation avoids 
further erosion and contribution of 
suspended solids and sediment to the 
stream by wind or wave action. 
Technical support for this requirement 
can be found in SCS (1977) at 378-7, 
Schwab, and others, 1966 at 314-315, 
and in EPA (1976), Vol. 2 at 71. These 
references conclude that protective 
vegetative cover should be established 
on all exposed surfaces if climatic 
conditions allow it. Otherwise, 
nonvegetative cover such as mulches 
and gravel may be used to achieve 
proper stabilization. 

Some commenters suggested that 
OSM retain erosion controls specified in 
previous § 816.46(s). Those provisions 
would: require all areas be stabilized by 
vegetative cover; allow the use of rip- 
rap of the active upstream face of the 
embankment where water will be 
impounded; and require that all areas 
where rills and gullies develop be 
repaired and revegetated in accordance 
with § 816.106 of the March 13, 1979, 
rules. One commenter said the rule 
should require that, after construction of 
the sediment pond, surrounding areas 
should be seeded and mulched. 

OSM agrees with the first suggestion 
and the new impoundment rules will 
allow rip-rap to be used on faces where 
water will be impounded. This is also 
consistent with the provision in the 
revised topsoil rules that will not require 
topsoil to be placed on the 
embankments of impoundments if such 
placement would increase 
sedimentation and the embankments 
will be otherwise stabilized. The reason 
for requiring a vegetative cover can be 
found in the preamble to the proposed 
regulations of July 2, 1981 (46 FR 34787). 
The use of rip-rap can be allowed by the 
regulatory authority since it is standard 
engineering practice. Repair and 
revegetation of rills and gullies are 
required by revised § 816.95(b) (48 FR 
1163, January 10, 1983) and by the 
revegetation rules. The areas 
surrounding sedimentation ponds must 
be reclaimed in accordance with the 
revegetation rules, as is required for any 
other disturbed area. The fact that 


surrounding areas are disturbed during 
construction of a pond does not mean 
that they should be reclaimed in a 
different manner except where the 
special characteristics of ponds come 
into play. 

One commenter suggested that 
“stabilized” as referenced in the 
proposed rules, is not environmentally 
appropriate when dealing with arid and 
semi-arid regions. In many areas of the 
West, and especially the Southwest, the 
ephemeral streams are characterized by 
deeply incised channels whose vertical 
banks are generally free of vegetation. 
Bank failure and gullying along stream 
boundaries are common features and 
play an integral part in the regional 
geomorphology. The commenter 
recommended adding the phrase 
“compatible with the existing 
environment” to modify the requirement 
for stabilization. 

Soil stabilization means using any 
method to ensure that the soil will not 
have excessive shrinkage and that it will 
be resistent to erosion. If sedimentation 
pond embankments are not stabilized, a 
hazardous condition might be created 
which might jeopardize life, eco-systems 
and environmental values. This is 
prohibited by Section 102(a) of the Act. 
Sedimentation ponds are man-made, not 
natural structures, and must be 
constructed to maintain safety and 
environmental integrity. Therefore, this 
comment is rejected. 

The final rules at §§$ 816.46(c)(1)(iii) 
(G), (H) and (I) require adherence to 
normal design construction, and 
maintenance procedures, such as 
ensuring against excessive settlement 
(§ 816.46(c)(1)(iii)(G)), freeing the 
foundation from sod, large roots, frozen 
soil and acid- and toxic-forming coal 
processing wastes (§ 816.46(c)(1)(iii)(H)), 
and providing proper compaction 
($ 816.46(c)(1)(iii)(I)). These provisions 
include requirements from previous 
§§ 816.46 (k), (0), and (p). The 
requirement at previous § 816.46(n) that 
the entire embankment foundation be 
scarified and the requirements at 
previous § 816.46(p) for placement and 
spreading of the fill, have been deleted 
from the rules. However, they can be 
included as necessary by the engineer in 
the sedimentation pond deisign. The 
other requirement of previous 
§ 816.46(n) that the foundation be 
cleared of all organic matter duplicates 
§ 816.49(a)(5) of the new impoundment 
rules and is therefore not needed in this 
rule. 

Two commenters expressed concern 
that clarification is needed as to 
requirements of proposed 
§ 816.46(a)(3)(viii) (new § 816.49(a)(7)) 


and proposed § 816.46(b) (new 

§ 816.46(c)(1)(iii)(H)) as some persons 
might construe these objectives to be 
contradictory. 

Under new § 816.49(a)(7) all 
embankments must be revegetated or 
riprapped to avoid erosion. The 
requirement that the embankment 
foundation be free from sod, large roots, 
frozen soil, and acid- or toxic-forming 
coal processing waste is found under 
§ 816.46(c)(1)(iii)(H). The two are 
different in that one requires that the 
surface of the embankment be stabilized 
while the other prohibits the existence 
of vegetative matter in the foundation. 
The first minimizes erosion-caused 
instability while the second relates to 
the integrity of the foundation. 

Thus, the regulations are specific 
enough and need no further clarification. 

One commenter said that the removal 
of vegetative material from the low 
height structure sub-base will virtually 
guarantee failure of the structure 
because it will remove the support for 
the foundation. The commenter said that 
broad shallow ponds in combination 
with chemical flocculants can provide 
excellent control. 

The bulk of evidence points to 
removal of vegetative matter from the 
foundation as the preferable practice. 
The Bureau of Reclamation has found 
that 40 percent of all earth fill dam 
failures are attributable to foundation 
failure. U.S. Department of the Interior, 
1977, at 211. Furthermore, the minimum 
treatment any earth fill dam foundation 
should have is the removal of topsoil 
with high organic matter content or the 
removal of other unsuitable material. id 
at 212. The removal of vegetative 
material ensures that a semi-pervious 
base for the earth dam is attained. 
Organic matter decays and forms voids 
which can be conducive to piping. Also, 
the Soil Conservation Service believes 
that trees, logs, brush, stumps, roots and 
sod should be cleared from the 
foundation. U.S. Department of 
Agriculture, 1977, at 7. 

Foundation preparation has been 


_ further described as follows: “The 


minimum requirement for foundation 
stripping is the removal of vegetation, 
sod, topsoil with high organic content, 
and other unsuitable material that can 
be removed by opencut excavation. In 
cases where the overburden is 
comparatively shallow and composed of 
soft clays, loose fine sands and silts, or 
extremely pervious sands and gravels, 
the entire foundation area of the dam 
may be stripped to bedrock.” U.S. 
Department of the Interior, 1974, at 215. 
Foundation excavations are necessary 
to remove residuals and weathered rock 





44046 Federal Register / Vol. 48, No. 187 / Monday, September 26, 1983 / Rules and Regulations 


to form a semi-pervious base for earth 
fill dams. (Church 1980, at 5-6). 


Section 816.46(c}(2) 


Proposed § 816.46(d) required that 
sedimentation ponds meeting certain 
size criteria must comply with the 
standards of the Mine Safety and Health 
Administration (MSHA) set forth in 30 
CFR 77.216 and have principal and 
emergency spillways capable of safety 
passing a 100-year, 24-hour precipitation 
event. The proposed rule would have 
described the ponds included by 
repeating the 20 foot embankment height 
or 20 acre-feet of storage volume criteria 
of the MSHA rules. Proposed § 816.46(d) 
is moved to new § 816.46(c)(2){i} with 
changes. 

Final § 816.46(c)(2)(i) requires that 
ponds meeting the size or other 
qualifying criteria of 30 CFR 77.216 must 
comply with all requirements of that 
section. The final rule also requires that 
these large or hazardous ponds have 
principal and emergency spillways that 
in combination will safely pass a 100- 
year, 6-hour precipitation event. The 
proposed rule and previous 
§ 816.46(g)(1) were similar except that 
they used the 100-year, 24-hour event as 
the design storm. 

A related provision was proposed in 
§ 816.46(a)(3)(vii)(A) and would have 
required that all sedimentation ponds 
must have principal and emergency 
spillways that would safely discharge a 
25-year, 24-hour precipitation event. The 
proposal derived from previous 
§ 816.46(i), the reasoning for which was 
explained at 44 FR 15165 (March 13, 
1979). This provision, as modified, 
appears in final § 816.46(c)(2)(ii). 

Final § 816.46(c)(2)(ii) applies only to 
sedimentation ponds that do not meet 
the criteria of 30 CFR 77.216(a) because 
those that meet such criteria are covered 
by the larger 100-year, 6-hour event 
under § 816.46(c)(2)(i). Final 
§ 816.46(2){ii) specifies a 25-year, 6-hour 
event rather than the 25-year, 24-hour 
event, as proposed, for consistency with 
the requirement for temporary 
impoundments in revised § 816.49(c) of 
the impoundment rules. In addition, if a 
sedimentation pond does not meet the 
criteria of 30 CFR 77.216(a), but will be 
retained as a permanent impoundment, 
then the combination of principal and 
emergency spillways must safely pass 
the 50-year, 6-hour event under revised 
§§ 816.49 (a)(8) and (b)(7) of the 
impoundment rules. 

A commenter asked whether the 20 
acre-feet volume mentioned in proposed 
§ 816.46(d) (new § 816.46(c)(2)(i)) applies 
to each individual pond in a series of - 
ponds. If each individual sedimentation 
pond meets the criteria specified by 


MSHA under 30 CFR 77.216(a), it must 
comply with the requirements of that 
section. 

One commenter said that the 
references to MSHA criteria concerning 
sedimentation pond embankments is 
unnecessary and should be deleted. 
OSM disagrees. The standards 
promulgated by MSHA under 30 CFR 
77.215 through 77.217 have proven to be 
successful and are based on good 
engineering judgment and techniques. 
Also, section 702(a)(2) of the Act 
specifies that OSM cannot amend, 
repeal, supersede or modify any rule 
promulgated under the Federal Coal 
Mine Safety Act of 1969 (and by 


-implication, its successor, the Federal 


Mine Safety and Health Act of 1977). 
Therefore, MSHA's rules apply to 
sedimentation ponds that meet their 
criteria. It may be true that the reference 
to MSHA rules is duplicative in that 
they are applicable by their own terms. 
However, such a cross reference will be 
helpful in making operators and the 
public aware of MSHA's rules and 
providing consistent standards for 
implementation by the regulatory 
authority. 

One commenter advocated the use of 
more appropriate design standards 
where there is potential for loss of 
human life and claimed that the 100- 
year, 24-hour event in proposed 
§ 816.46(d) is not appropriate where 
failure of the structures might result in 
the loss of a human life. The commenter 
suggested requiring design standards in 
the Federal Guidelines to Dam Safety or 
33 CFR Part 22, Engineer and Design; 
National Program for Inspection of Non- 
Federal Dams when there was potential 
for loss of human life. 

The causes of failure of 
impoundments and embankments range 
from poor design to improper 
construction and maintenance. A 
qualified registered professional 
engineer, experienced in the design, 
construction, and maintenance of these 
types of structures, should determine 
most construction criteria, with 
regulatory authority approval. OSM uses 
the Federal Guidelines for Dam Safety 
in implementing its own portion of the 
National Program for Inspection of dams 
and agrees that these guidelines can be 
useful in implementing a dam safety 
program. However, while it is not 
necessary to incorporate such guidelines 
as enforceable regulations under this 
program, the safety criteria of these 
regulations are consistent with the Dam 
Safety guidelines. In addition, the 
certifications described earlier provide 
further assurance of safety. 

Final § 816.46(c)(2)(i) makes one 
change in requiring sedimentation ponds 


meeting the size criteria of 30 CFR 77.216 
to safely pass a 100-year, 6-hour event 
rather than a 100-year, 24-hour event as 
proposed. This change has been made to 
be consistent with MSHA requirements 
and the impoundments rule for which 
the spillway requirements are all 6-hour 
events. The combination of the principal 
and emergency spillways that will 
safely pass a 100-year, 6-hour 
precipitation event is a safety standard 
that has proven successful. For a further 
related discussion of the differences 
between a 24-hour event and a six-hour 
event, see the “Final Environmental 
Impact Statement OSM EIS-1: 
Supplement,” Volume I, p. [V-17. 

One commenter recommended that 
proposed § 816.46(d) be deleted and 
substituted with: “The criteria of the 
Mine Safety and Health Administration 
as published in 30 CFR 77.216 shall be 
met.” The rationale given for this 
recommended change is that MSHA has 
adequately covered this issue in U.S. 
Department of Labor, MSHA, 1979 
Design Guidelines for Coal Refuse Piles 
and Water Sediment or Slurry 
Impoundments and Impounding 
Structures, at 29, and with 30 CFR 
77.216-3(f). 

Although MSHA covers the design 
storm in its Design Guidelines, such 
guidelines are optional. OSM has 
decided that the requirement for the 
emergency and principal spillways to 
safely pass a 100-year, 6-hour 
precipitation event is a safety factor that 
should be specified in the regulation. 

In response to comments, a sentence 
is included in § 816.49(c)(2){ii) to allow a 
single spillway to be used for ponds not 
meeting the size criteria of 30 CFR 
77.216(a) if the spillway is an open 
channel of nonerodible construction and 
capable of maintaining sustained flows, 
and is not an earth- or grass-lined 
spillway. OSM has added the second 
sentence to § 816.46(c)(2){ii) because it 
recognizes that for small ponds the use 
of a single spillway should not be 
precluded. At present, Virginia allows a 
single spillway for small sedimentation 
ponds. 

One commenter felt that the 
requirement for separate principal and 
emergency spillways was a design 
requirement not necessarily applicable 
to all ponds. The commenter said that 
many ponds are constructed with a 
single spillway which serves as both 
principal and emergency spillway. The 
commenter said that wet ponds which 
have a spillway designed to route the 
25-year, 24-hour storm and allow a 
regulated flow for storms of lower 
intensity by maintaining a constant 
water level, can meet effluent standards 
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and should be allowed. Another 
commenter felt that spillway 
requirements should be left to the 
operator. Another said that the single 
spillway can be designed to handle the 
25-year, 24-hour event and should be 
allowed as long as the spillway is non- 
clogging. 

OSM agrees with these commenters to 
the extent that it believes small ponds 
(those not meeting the criteria of 
§ 77.216(a)) can function effectively and 
safely with a single spillway. Such 
ponds can also be designed with a 
single spillway capable of discharging 
the 25-year, 6-hour event. The design 
engineer and the regulatory authority 
will be able to decide on a site-specific 
basis which small ponds can function 
safely with a single spillway and meet 
the effluent limitations. 


Section 816.46(d) 


Final § 816.46(d)(1) requires that other 
treatment facilities, as defined under 
§ 816.46(a)(3), be designed to treat the 
10-year, 24-hour precipitation event 
unless a lesser design event is approved 
by the regulatory authority under certain 
conditions. This is similar to the 
requirement for sedimentation ponds at 
§ 816.46(c)(1)(iii)(C). 

Section 816.46(d)(2) requires that other 
treatment facilities be designed in 
accordance with the criteria set for 
sedimentation ponds whenever these 
criteria can be appropriately applied to 
other treatment facilities. Paragraph (b) 
of § 816.46 contains general 
requirements for design, construction, 

“maintenance and inspection that apply 
to all siltation structures. Paragraph (c) 
refers specifically to sedimentation 
ponds, but under § 816.46(d)(2), all of 
those requirements that can be applied 
to other treatment facilities must be 
applied. The regulatory authority must 
decide which provisions will apply 
depending on the type of treatment 
facility chosen. In every case, it is 
intended that §§ 816.46(c)(1)(ii), and 
(c)(1)(iii) (A), (B), (E) and (F) will apply 
to all other treatment facilities. 

EPA commented that throughout the 
rule and preamble, OSM implies that 
“treatment facilities” are an alternative 
to sedimentation ponds and do not 
include sedimentation ponds. EPA 
considers a sedimentation pond a 
treatment facility. 

OSM also considers sedimentation 
ponds to be treatment facilities, but in 
this rule distinguishes them from “other 
treatment facilities,” which are defined 
at § 816.46(a)(3). 


Section 816.46(e) 


Section 816.46(e) allows exemptions 
from the requirement of § 816.46 to use 


siltation structures or alternate sediment 
control measures under certain 
conditions. Exemptions may be granted 
if the disturbed drainage area within the 
total disturbed area is small, and the 
mining operator demonstrates that the 
measures are not necessary to meet the 
effluent limitations under § 816.42 and 
the applicable State and Federal water 
quality standards for the receiving 
waters. This section did not appear in 
the proposed rule, but it is retained from 
§ 816.42(a)(3) of the previous regulations 
except for minor editorial changes. 


Section 817.42 


Section 817.42(b) on water quality 
standards and effluent limitations for 
underground mining activities was 
published as a final rule on October 22, 
1982 at 47 FR 47216. In this rulemaking, 
the remaining §§ 817.42(a) (1) through (6) 
and (c) are removed, because these 
provisions are now addressed in 
§ 817.46. Section 817.42(b) is renumbered 
as § 817.42. 


Section 817.46 


All paragraphs of final § 817.46 are the 
same as final § 816.46 except that 
§ 817.46(b)(7) is added and the reference 
in § 816.46(a)(2) to “surface mining 
activities” is changed to “underground 
mining activities.” Section 817.46(b)(7) 
requires that any point-source discharge 
from underground workings that does 
not meet the effluent limitations must be 
passed through a siltation structure 
before leaving the permit area. This 
provision appeared in proposed 
§ 816.42(a)(1) and is taken from previous 
§ 817.42(a)(1). The reason for the rule is 
to control discharges from underground 
mines that may deteriorate the quality 
of surface waters. No comments were 
received on this provision and it is 
promulgated as proposed with minor 
changes for clarity. 

Comments that applied to both 
surface and underground mine 
operations are addressed under the 
§ 816.46 discussion. 

Comments which apply specifically to 
underground operations are addressed 
below. 

One commenter argued that 
sedimentation ponds should not be 
required for surface effects of deep 
mining operations which do not 
commingle. This would recognize the 
difference between surface and 
underground mining activities. 

The effluent limitations at § 817.42 
apply to any point-source discharge of 
water from underground workings to 
surface water. If these discharges do not 
naturally meet the effluent limitations, 
they must be passed through a siltation 


structure and effluent limits must be 
met. 

Some commenters advocated the 
removal of the requirement for sediment 
control structures for small underground 
mines because analysis from twenty 
small mines shows a high incidence of 
compliance. 

OSM has accepted this comment in 
part by allowing point-source discharges 
of water from underground workings to 
surface water to be exempted under 
final § 817.46(b)(7) provided that 
sedimentation ponds are not needed to 
meet the effluent limitations imposed by 
§ 817.42. 

Another commenter felt that the 
requirement for settling of solids before 
allowing water to enter an underground 
mine would be unnecessary, because an 
underground mine in this case would act 
as a large underground settling-filtration 
basin and most of the time no water 
would be discharged. 

The effluent limitations established at 
§ 817.42 are applicable only when there 
is a point source discharge from a permit 
area; they do not apply to water entering 
an underground mine. 

One commenter stated that operators 
should not be held liable for 
nonconforming discharges from 
abandoned deep mines, if the discharge 
area is not to be mined through. 

The operator is not responsible for 
any discharge generated by an 
abandoned mine that is not covered 
under his or her permit area. On the 
other hand, if the abandoned mine 
discharge cannot be diverted from the 
area disturbed by the new operation, the 
operator is responsible for ensuring that 
the commingled discharge meets the 
effluent limitations. 


General Comments 


Many comments were received which 
discussed general issues related to rules 
governing protection of the hydrologic 
balance, effluent limitations and 
sediment control. These are summarized 
and discussed below. 


Comments Relating to EPA 


EPA has asked OSM to clarify that 
these rules do not supersede EPA’s 
regulations pertaining to non-coal 
mining waste under the Resource 
Conservation and Recovery Act of 1976, 
as amended (RCRA), 42 U.S.C. 6921 et 
seq. Operators are required to comply 
with those regulations where applicable. 
As for coal mining waste, OSM and EPA 
have undertaken a joint study under 
Subtitle C of RCRA. Until that study is 
completed, OSM has no responsibility 
for regulating coal mining waste under 
Subtitle C of RCRA. 
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Two commenters said that the 
omission of “practical” in the OSM 
definition of “best technology currently 
available” may have serious 
consequences and should be addressed 
because EPA in its definitions for best 
practicable control technology currently 
available (BPT), uses the word practical. 
Another commenter recommended that 
OSM and EPA use the same terminology 
and the same technology for sediment 
control. The commenter noted that OSM 
uses “best technology currently 
available” while EPA uses “best 
technology economically achievable.” 

Section 515(b)(10)(B)(i) of the Act 
requires the use of the “best technology 
currently available.” The Act does not - 
use the word “practical.” It should be 
noted that EPA has adopted the same 
effluent limitations for BPT and best 
available technology economically 
achievable (BAT), effectively 
eliminating any distinctions between 
levels of technology. OSM, by 
rulemaking on October 22, 1982, adopted 
EPA's standards at 40 CFR Part 434 by 
cross reference. Under the conditions 
where there is a point source discharge 
OSM has interpreted the “best 
technology currently available” to be 
the equivalent of BAT as used by the 
EPA. Since OSM has adopted EPA 
effluent limitations, which are 
technology-based, both agencies require 
the same level of technology. 

Some commenters asked that the 
disparity between EPA’s and OSM's 
regulations be resolved. EPA proposed 
requiring compliance with effluent 
standards for reclaimed areas until bond 
release (and potentially beyond bond 
release), and OSM proposed allowing 
sedimentation ponds to be 
decommissioned two years after the last 
augmented seeding. The commenters 
reasoned that, therefore, OSM does not 
require meeting the effluent limitations. 
The commenters believed that 
regulations should allow for early 
removal of sediment control measures 
when this can be shown to be 
environmentally appropriate. 

OSM realizes that there have been 
discrepancies between OSM and EPA 
requirements in previous rules. In order 
to eliminate these discrepancies, OSM 
has adopted the EPA effluent limitation 
rules. The rules adopted today allow the 
sedimentation pond to be removed if the 
disturbed area has been stabilized and 
revegetated successfully and no sooner 
than 2 years after the last augmented 
seeding. This provision is not 
inconsistent with EPA's requirements 
regarding effluent limitations. Under 
either OSM or EPA rules any point 
source that exists either prior to or after 


removal of sedimentation ponds must 
comply with EPA effluent limitations 
until bond release. After bond release, 
applicable effluent limitations may be 
established on a permit-by-permit basis 
by the National Pollution Discharge 
Elimination System (NPDES) permitting 
agency. 

One commenter stated that no design 
criteria can be developed to meet EPA's 
or OSM’s effluent limitations. The 
commenter cited studies by Skelly and 
Loy (1979) and D'Appolonia (1979). 
Therefore, best management practices 
(BMP) should be enforced by OSM at 
the permitting stage, whenever possible. 

OSM does not agree that the effluent 
limitations imposed by OSM and EPA 
are unachievable. EPA in its 
development document (1982) concludes 
from its study of data submitted-on 24 
sedimentation ponds, that the final 
effluent limitations are achievable using 
properly designed, constructed and 
maintained sedimentation ponds. The 
studies cited by the commenter showed 
that a pond designed to meet the design 
criteria in the previous rules would not 
necessarily meet limitations on TSS. For 
this reason EPA has developed alternate 
limitations for pH and settleable solids 
applicable to discharges caused by 
precipitation. OSM has deleted most 
design criteria, except those related to 
safety, and has relied on new effluent 
limitation performance standards. 


Comments on Compliance and 
Enforcement 


One commenter questioned what 
method of testing is in order for 
evaluating “all applicable performance 
standards,” as proposed in § 816.46(c) of 
July 2, 1981. 

As explained earlier, final 
§ 816.46(b)(3) does not require a 
certification that the siltation structure 
meets “all applicable performance 
standards,” but includes a certification 
that the structure is constructed as 
designed and as approved in the 
reclamation plans. Certification of 
stages of construction is required under 
revised § 816.49(a)(10). 

The engineering profession has 
standard methods of evaluating 
performance. Some of them are: 
American Society of Testing Materials 
(ASTM); U.S. EPA; U.S. Department of 
Agriculture, Soil Conservation Service; 
and U.S. Department of the Interior, 
Bureau of Reclamation. It is up to the 
qualified registered professional 
engineer to require the applicable test 
for the specific part of construction. The 
regulatory authority should also be 
aware of all the tests and standard 
methods used and has the responsibility 


to reject a test method if it is deemed 
inappropriate. . 

One commenter asked how 
performance standards could address 
various specific circumstances such as: 
Wrong materials used to build a pond; 
ponds located in unstable areas; 
compaction standards and stability; 
spillways that are not located properly; 
specific preventive techniques to 
prevent spillways washing away; acid 
drainage and undercutting; and 
placement of sedimentation ponds in 
stream beds. The commenter felt that 
Soil Conservation Service standards 
should be used at a minimum. 

OSM agrees that Soil Conservation 
Service standards are valuable guides 
for sedimentation pond design and 
construction. This final rule does not 
attempt to address every possible design 
and construction consideration. Rather, 
it establishes minimum safety design 
criteria which must be used in meeting 
the established performance standards 
(effluent limitations). These criteria set 
minimum standards to be met under any 
circumstances. These criteria establish 
sufficient guidelines and yet give 
sufficient leeway, to allow the 
regulatory authority and the qualified 
registered professional engineer to 
design an efficient, safe sediment 
control system which meets the effluent 
limitations. 

Some commenters believed that 
guidelines for field inspectors will be 
essential in performing inspections for 
structural weakness, erosion, or other 
hazardous conditions as set forth in 
proposed § 816.46(e). 

The inspections required by revised 
§§ 816.49(a) (10) and (11) and 817.49(a) 
(10) and (11) of the impoundments rules 
must be conducted by the professional 
engineer or qualified specialist. In order 
to be considered “qualified,” such a 
person should be familiar with the 
proper techniques for determining 
instability, structural weakness or other 
problems. These inspections are 
separate and distinct from the 
inspections made by the regulatory 
authority under its regulatory program, 
which are not addressed by these rules. 
OSM is considering the development of 
guidance to aid in evaluating problems 
that may occur during sedimentation 
pond construction. . 

One commenter felt that OSM should 
maintain regulatory flexibility, and must 
assure that the States will be equipped 
to effectively monitor, inspect, and 
enforce the rules and regulations. 

OSM reviews that State proposals for 
assuming primacy. In its submission the 
State describes the staffing and program 
requirements that would be used if 
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primacy is approved. With this 
information OSM is assured that the 
State program will be adequate to 
implement the regulatory requirements. 
After primacy is approved, OSM 
assumes an oversight role which entails 
annual review of the States’ 
accomplishments and an assessment of 
the effectiveness of the program. In 
addition OSM’s technical personnel are 
available to the regulatory authority for 
consultation and guidance in difficult 
cases. This procedure ensures that the 
requirements of the Act and OSM rules 
are met. 

One commenter suggested that a 
problem in compliance and enforcement 
may result from the replacement of 
design standards with performance 
standards. The commenter wondered 
how performance standards will ensure 
that necessary design criteria will be 
met in the areas of sedimentation ponds, 
haul roads, backfilling and grading, and 
fills. 

By emphasizing the use of 
performance standards rather than 
design criteria, except those related to 
safety, OSM is minimizing the 
difficulties in ensuring that design 
criteria for sedimentation ponds will be 
met. The regulatory authority must 
approve all plans and specifications 
submitted by the operator, and the 
structures must be inspected during 
construction and use. The regulatory 
authority will have this documentation 
as well as the results of compliance 
inspections to judge the performance of 
the structure. Therefore, replacing 
design criteria with performance 
standards will not present a significant 
enforcement problem. A further 
discussion of the generic issues 
attendant to the replacement of design 
criteria with performance standards is 
contained in the “Final Environmental 
Impact Statement OSM EIS-~1: 
Supplement,” Volume I, chapter IV, pp. 
4-7. 


Some commenters were concerned 
that the proposed rules deleted the 
numerical specificity of the previous 
rules, and contended that this can be 
devastating because compliance will 
depend on the operator andthe __ 
registered engineer and therefore, 
oversight and enforcement will be 
difficult. For example, the commenter 
felt that without specific standards for 
detention times and storage volume, 
site-specific requirements would be 
complicated and confusing for the 
company or regulatory authority to 
follow. 

OSM has deleted the numerical 
specificity of the design criteria to give 
more flexibility to the operator and to 
the qualified registered professional 


engineer in designing a system that is 
site-specific and that will meet the 
performance standards. The regulatory 
authority must approve the design 
submitted. The inspector should be 
familiar with the approved design and 
should not have problems enforcing the 
rules. The method of specifying 
performance standards in lieu of design 
standards has been proven successful 
by EPA in the enforcement of its NPDES 
regulations. 

One commenter stated that the 
proposed standards and regulations do 
not meet the intent of the Surface 
Mining Control and Reclamation Act of 
1977, that very little protection will be 
provided to the environment, and that 
the rules will not require or promote 
BTCA. The commenter felt that 
sedimentation ponds will revert back to 
meaningless paper exercises. 

Congress intended that society and 
the environment be protected against 
the adverse impacts of surface coal 
mining operations. (30 USC 1202{a), 
Section 102{a) of the Act). In its previous 
regulations, OSM promulgated both 
design criteria and performance 
standards for effluent limitations and 
sedimentation ponds. Two studies 
showed that if a sedimentation pond is 
designed and constructed to those 
design criteria the effluent limitations 
may not be met during precipitation 
events. Skelly and Loy, 1979 and 
D’Appolonia, 1979. To avoid this kind of 
incident, OSM now requires compliance 
with performance standards and leaves 
the majority of design requirements to 
the qualified registered professional 
engineer. Thus the rules governing 
effluent limitations and siltation 
structures provide for the protection of 
society and the environment that was 
intended by Congress. 

One commenter stated that for larger 
sediment pond dams, requirements for 
construction and inspection are 
stringent, while proposed standards for 
smaller dams are vague and difficult to 
enforce, with only annual inspection for 
structural stability. 

Both these final rules and the revised 
impoundment rules establish criteria 
that apply to large and small siltation 
structures unless specifically stated 
otherwise. Small non-hazardous 
structures must be inspected by a 
qualified engineer or other qualified 
professional specialist annually under 
§ 816.49(a)(10){i), and examined by the 
operator at least quarterly for structural 
weaknesses, hazardous conditions, and 
proper functioning under § 816.49(a)(11). 
These standards are clear and 
enforceable. 


IIL. Procedural Matters 
Approval of other Agencies 


OSM has obtained all necessary 
comments and concurrences from other 
agencies. Sections 501 (a)(B) and (b) of 
the Act require the written concurrence 
of the Administrator of the 
Environmental Protection Agency on 
regulations relating to air or water 
quality standards promulgated under the 
Clean Air Act and the Clean Water Act. 
The Administrator of the Environmental 
Protection Agency has concurred in the 
issuance of this regulation. Section 
516(a) of the Act requires the written 
concurrence of the head of the 
department that administers the Federal 
Coal Mine Health and Safety Act of 
1969—the Assistant Secretary for Mine 
Safety and Health, U.S. Department of 
Labor—in OSM regulations concerning 
the surface effects of underground 
mining. The Assistant Secretary for 
Mine Safety and Health has concurred 
in the issuance of this regulation. 


Federal Paperwork Reduction Act 


The information collection 
requirements contained in Parts 816 and 
817 have been approved by the Office of 
Management and Budget under 44 U.S.C. 
3507 and assigned clearance numbers 
1029-0047 and 1029-0048. The 
information being required is to meet 
section 515 of the Act and the obligation 
to respond is mandatory. 


National Environmental Policy Act 


OSM has analyzed the impacts of 
these final rules in the “Final 
Environmental Impact Statement OSM 
EIS—1: Supplement” (FEIS) according to 
Section 102(2){c) of the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4332(2)(C)). The FEIS 
is available in OSM’s Administrative 
Record in Room 5315, 1100 L Street, NW, 
Washington, DC, or by mail request to 
Mark Boster, Chief, Branch of 
Environmental Analysis, Room 134, 
Interior South Building, U.S. Department 
of the Interior, Washington, DC 20240. 
This preamble serves as the record of 
decision under NEPA. The final rule is 
different from the draft final rules 
published in Volume III of the final EIS 
in that some paragraphs have been 
reorganized and additional clarifying 
language has been added to the rule 
which does not change the findings of 
the FEIS analysis. In addition, 
requirements for inspections and 
examinations of siltation structures are 
no longer spelled out in these rules but 
instead are established by reference to 
the final rules for inspection and 
examination of impoundment structures 
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at §§ 816.49 and 817.49. These changes 
have no environmental effect because 
effluent limitations at §§ 816.42 and 
817.42 must stil] be met, and safety 
standards have not been changed. 


Executive Order 12291 and Regulatory 
Flexibility Act 


The Department of the Interior (DOI) 
has examined these rules according to 
the criteria of Executive Order 12291. 
OSM has determined that these are not 
major rules and do not require a 
regulatory impact analysis because they 
will impose minor costs on the coal 
industry and coal consumers. In 
addition, the rules emphasize the use of 
performance standards instead of design 
criteria, which will allow operators to 
utilize the most cost-effective means of 
achieving compliance. 

The Department has also determined 
pursuant to the-Regulatory Flexibility 
Act, 5 U.S.C. 601 et seg., that these rules 
will not have a significant economic 
impact on a substantial number of small 
entities. The rules will allow small coal 
operators increased flexibility in 
meeting performance standards and 
should especially ease the regulatory 
burden on small coal operators in 
Appalachia. 


Adminstrative Record 


Copies of materials in the 
administrative record are available at 
OSM's Administrative Record, Room 
5315, 1100 L Street, NW, Washington, 
DC. 
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30 CFR Part 816 


Coal mining, Environmental 
protection, Reporting and recordkeeping 
requirements, Surface mining. 


30 CFR Part 817 
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For the reasons set forth in the 
preamble, 30 CFR Parts 816 and 817 are 
amended as set forth herein. 

Dated: September 15, 1983. 

Joy R. Gwaltney, 


Acting Deputy Assistant Secretary, Energy 
and Minerals. 
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PART 816—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
SURFACE MINING ACTIVITIES 


§816.42 [Amended] 

1. Paragraphs (a) and (c) of § 816.42 
are removed. 

2. Paragraph 816.42(b) is redesignated 
as § 816.42. 

3. Section 816.46 is revised to read as 
follows: 


§ 816.46 Hydrologic balance: Siltation 
structures. 


(a) Definitions. For the purposes of 
this section only: 

(1) Sil/tation structure means a 
sedimentation pond, a series of 
sedimentation ponds, or other treatment 
facility. 

(2) Disturbed area shall not include 
those areas— 

(i) In which the only surface mining 
activities include diversion ditches, 
siltation structures, or roads that are 
designed, constructed and maintained in 
accordance with this part; and (ii) For 
which the upstream area is not 
otherwise disturbed by the operator. 

(3) Other treatment facilities means 
any chemical treatments, such as 
flocculation, or mechanical structures, 
such as clarifiers, that have a point- 
source discharge and that are utilized to 
prevent additional contribution of 
suspended solids to streamflow or 
runoff outside the permit area. 

(b) General requirements. (1) 
Additional contributions of suspended 
solids sediment to streamflow or runoff 
outside the permit area shall be 
prevented to the extent possible using 
the best technology currently available. 

(2) All surface drainage from the 
disturbed area shall be passed through a 
siltation structure before leaving the 
permit area, except as provided in 
paragraph (b)(5) or (e) of this section. 

(3) Siltation structures for an area 
shall be constructed before beginning 
any surface mining activities in that 
area and, upon construction, shall be 
certified by a qualified registered 
professional engineer to be constructed 
as designed and as approved in the 
reclamation plan. 

(4) Any siltation structure which 
npapes water shall be designed, 
constructed and maintained in 
accordance with § 816.49 of this chapter. 

(5) Siltation structures shall be 
maintained until removal is authorized 
by the regulatory authority and the 
disturbed area has been stabilized and 
revegetated. In no case shall the 
structure be removed sooner than 2 
years after the last augmented seeding. 


(6) When siltation structure is 
removed, the land on which the siltation 
structure was located shall be regraded 
and revegetated in accordance with the 
reclamation plan and §§ 816.111-816.116 
of this chapter. Sedimentation ponds 
approved by the regulatory authority for 
retention as permanent impoundments 
may be exempted from this requirement. 

(c) Sedimentation ponds. (1) When 
used, sedimentation ponds shall— 

(i) Be used individually or in series; 

(ii) Be located as near as possible to 
the disturbed area and out of perennial 
streams unless approved by the 
regulatory authority, and 

(iii) Be designed, constructed, and 
maintained to— 

(A) Provide adequate sediment 
storage volume; 

(B) Provide adequate detention time to 
allow the effluent from the ponds to 
meet State and Federal effluent 
limitations; 

(C} Contain or treat the 10-year, 24- 
hour precipitation event (“design 
event”) unless a lesser design event is 
approved by the regulatory authority 
based on terrain, climate, other site- 
specific conditions and on a 
demonstration by the operator that the 
effluent limitations of § 816.42 will be 
met; 

(D) Provide a nonclogging dewatering 
device adequate to maintain the 
detention time required under paragraph 
(c)(1)(iii)(B) of this section; 

(E) Minimize, to the extent possible, 
short circuiting; 

(F) Provide periodic sediment removal 
sufficient to maintain adequate volume 
for the design event; 

(G) Ensure against excessive 
settlement; 

(H) Be free of sod, large roots, frozen 
soil, and acid- or toxic-forming coal- 
processing waste; and 

(I) Be compacted properly. 

(2)(i) Sedimentation ponds meeting 
the size or other qualifying criteria of 
§ 77.216(a) of this title shall comply with 
all the requirements of that section, and 
shall have principal and emergency 
spillways that in combination will safely 
pass a 100-year, 6-hour precipitation 
event. 

(ii) Sedimentation ponds not meeting 
the size or other qualifying criteria of 
§ 77.216(a) of the title shall provide a 
combination of principal and emergency 
spillways that will safely discharge a 25- 
year, 6-hour precipitation event. Such 
ponds may use a single spillway if the 
spillway (A) is an open channel of 
nonerodable construction and capable 
of maintaining sustained flows; and (B) 
is not earth- or grass-lined. 

(d) Other treatment facilities. (1) 


Other treatment facilities shall be 
designed to treat the 10-year, 24-hour 
precipitation event unless a lesser 
design event is approved by the 
regulatory authority based on terrain, 
climate, other site-specific conditions 
and a demonstration by the operator 
that the effluent limitations of § 816.42 
will be met. 

(2) Other treatment facilities shall be 
designed in accordance with the 
applicable requirements of paragraph (c) 
of this section. 

(e) Exemptions. Exemptions to the 
requirements of this section may be 
granted if— 

(1) The disturbed drainage area within 
the total disturbed area is small; and 

(2) The operator demonstrates that 
siltation structures and alternate 
sediment control measures are not 
necessary for drainage from the 
disturbed area to meet the effluent 
limitations under § 816.42 and the 
applicable State and Federal water 
quality standards for the receiving 
waters. 


PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 


§817.42 [Amended] 

4. Paragraphs (a) and (c) of § 817.42 
are removed. 

5. Paragraph 817.42(b) is redesignated 
§ 817.42. 

6. Section 817.46 is revised to read as 
follows: 


§817.46 Hydrologic balance: Siltation 
structures. 

(a) Definitions. For purposes of this 
section only: 

(1) Siltation structures shall mean a 


. sedimentation pond, a series of 


sedimentation ponds, or other treatment 
facility. 

(2) Disturbed area shall not include 
those areas (i) in which the only 
underground mining activities include 
diversion ditches, siltation structures, or 
roads that are designed, constructed and 
maintained in accordance with this part; 
and (ii) for which the upstream area is 
not otherwise disturbed by the operator. 

(3) Other treatment facilities means 
any chemical treatments, such as 
flocculation, or machanical structures, 
such as clarifiers, that have a point- 
source discharge and that are utilized to 
prevent additional contribution of 
suspended solids to streamflow or 
runoff outside the permit area. 

(b) General requirements. (1) 
Additional contributions of suspended 
solids and sediment to streamflow or 
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runoff outside the permit area shall be 
prevented to the extent possible using 
the best technology currently available. 

(2) All surface drainage from the 
disturbed area shall be passed through a 
siltation structure before leaving the 
permit area, except as provided in 
paragraph (b)(5) or (e) of this section. 

(3) Siltation structures for an area 
shall be constructed before beginning 
any underground mining activities in 
that area and, upon construction, shall 
be certified by a qualified registered 
professional engineer to be constructed 
as designed and as approved in the 
reclamation plan. 

(4) Any siltation structure which 
impounds water shall be designed, 
constructed and maintained in 
accordance with § 817.49 of this chapter. 

(5) Siltation structures shall be 
maintained until removal is authorized 
by the regulatory authority and the 
disturbed area has been stabilized and 
revegetated. In no case shall the 
structure be removed sooner than 2 
years after the last augmented seeding. 

(6) When the siltation structure is 
removed, the land on which the siltation 
structure was located shall be regraded 
and revegetated in accordance with the 
reclamation plan and §§ 817.111-817.116 
of this chapter. Sedimentation ponds 
approved by the regulatory authority for 
retention as permanent impoundments 
may be exempted from this requirement. 

(7) Any point-source discharge of 
water from underground workings to 
surface waters which does not meet the 
effluent limitations of § 817.42 shall be 
passed through a siltation structure 
before leaving the permit area. 

(c) Sedimentation ponds. (1) 
Sedimentation ponds, when used, 
shall— 


(i) Be used individually or in series; 

(ii) Be located as near as possible to 
the distrubed area and out of perennial 
streams unless approved by the 
regulatory authority; and 

(iii) Be designed, constructed, and 
maintained to— 

(A) Provide adequate sediment 
storage volume; 

(B) Provide adequate detention time to 
allow the effluent from the ponds to 
meet State and Federal effluent 
limitations; 

(C) Contain or treat the 10-year, 24- 
hour precipitation event (“design 
event”) unless a lesser design event is 
approved by the regulatory authority 
based on terrain, climate, other site- 
specific conditions and on a 
demonstration by the operator that the 
effluent limitations of § 817.42 will be 
met; 

(D) Provide a nonclogging dewatering 
device adequate to maintain the 
detention time required under Paragraph 
(c)(1)(iii}(B) of this section; 

(E) Minimize, to the extent possible, 
short circuiting; 

(F) Provide periodic sediment removal 
sufficient to maintain adequate volume 
for the design event; 

(G) Ensure against excessive 
settlement; 

(H) Be free of sod, large roots, frozen 
soil, and acid- or toxic-forming coal- 
processing waste; and 

(1) Be compacted properly. 

(Z)(i) Sedimentation ponds meeting 
the size or other qualifying criteria of 
§ 776.216(a) of this title shall comply 
with all the requirements of that section, 
and shall have principal and emergency 
spillways that in combination will safely 
pass a 100-year, 6-hour precipitation 
event. 
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(ii) Sedimentation ponds not meeting 
the size or other qualifying criteria of 
§ 77.216(a) of this title shall provide a 
combination of principal and emergency 
spillways that will safely discharge a 25- 
year, 6-hour precipitation event. Such 
ponds may use a single spillway if the 
spillway (A) is an open channel of 
nonerodable construction and capable 
of maintaining sustained flows; and (B) 
is not earth- or grass-lined. 

(d) Other treatment facilities.—(1) 
Other treatment facilities shall be 
designed to treat the 10-year, 24-hour 
precipitation even unless a lesser design 
event is approved by the regulatory 
authority based on terrain, climate, 
other site-specific conditions and a 
demonstration by the operator that the 
effluent limitations of § 817.42 will met. 


,. (2) Other treatment facilities shall be 


designed in accordance with the 
applicable requirements of Paragraph (c) 
of this section. 

(e) Exemptions. Exemptions to the 
requirements of this section may be 
granted if— 

(1) The disturbed drainage area within 
the total disturbed area is small; and 

(2) The operator demonstrates that 
siltation structures and alternate 
sediment control measures are not 
necessary for drainage from the 
disturbed drainage areas to meet the 
effluent limitations under § 817.42 and 
the applicable State and Federal water 
quality standards for the receiving 
waters. 


(30 U.S.C. 1201 et seq.) 
[FR Doc. 83-25661 Filed 9-22-83; 8:45 am] 
BILLING CODE 4310-05-M 
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DEPARTMENT OF EDUCATION 
34 CFR Parts 674, 675 and 676 


AGENCY: Department of Education. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Secretary proposes to 
amend the regulations for the National 
Direct Student Loan (NDSL), College 
Work-Study (CWS), and Supplemental 
Educational Opportunity Grant (SEOG) 
Programs. This amendment would 
require participating institutions to treat 
Veteran's Educational Assistance 
Program (VEAP) benefits in the same 
manner as they treat Bureau of Indian 
Affairs (BLA) education grants when 
they award financial aid under these 
programs. The Secretary is proposing 
this treatment of VEAP benefits as an 
incentive for persons to enlist in the 
Armed Services. 


DATES: Comments must be received on 
or before November 10, 1983. 


ADDRESS: Comments should be 
addressed to Margaret Henry, Campus- 
Based Policy Section, Office of Student 
Financial Assistance, U.S. Department 
of Education, Room 4018, Regional 
Office Building 3, 400 Maryland Avenue, 
SW., Washington, D.C. 20202. 


FOR FURTHER INFORMATION CONTACT: 
Margaret Henry, Campus-Based Policy 
Section, Office of Student Financial 
Assistance, U.S. Department of 
Education, Room 4018, Regional Office 
Building 3, 400 Maryland Avenue, SW., 
Washington, D.C. 20202, (202) 245-9720. 


SUPPLEMENTARY INFORMATION: On July 
6, 1981 the President established the 
Military Manpower Task Force whose 
purpose is to report on the status and 
prospects of the All-Volunteer Force and 
make recommendations to strengthen it. 
One of the functions of the Task Force is 
to examine programs of educational 
benefits available to military and former 
military personnel to determine how 
they might be changed to further 
encourage enlistment in the armed 
forces. The Task Force recommended in 
its October 1982 report to the President, 
that the Department of Defense, in 
coordination with the Department of 
Education and the Department of Health 
and Human Services, explore ways of 
using Federal student aid programs to 
provide incentives for military service. 

In carrying our the recommendation of 
the Task Force, Department of Defense 
and Department of Education personnel 
have held a number of meetings to 


explore ways in which the Title IV 
student aid programs might be used. 
One of the ways identified was the 
proposed treatment of VEAP benefits 
under the NDSL, CWS and SEOG 
Programs. These programs are known as 
the Campus-Based Programs. 


Treatment of VEAP Benefits in Relation 
to Campus-Based Aid 


Under this proposal, the treatment of 
VEAP benefits in a student's aid 
package would be made parallel to the 
treatment we have mandated since 1976 
for Bureau of Indian Affairs (BIA) 
grants. Basically, the treatment would 
set two requirements in packaging 
VEAP benefits and campus-based aid: 

(1) VEAP benefits would supplement, 
not replace, other grant aid. The 
institution's financial aid officer would 
prepare a veteran's financial aid 
package in a manner that is consistent 
in type and amount with packages 
prepared for non-veterans in similar 
financial circumstances. The VEAP 
benefits would supplement that 
package. The total amount of the 
campus-based aid would not be reduced 
as long as the total package did not 
exceed the student's need. Also, the 
amount of SEOG aid in the VEAP 
recipient's package would be the same 
as the amount of SEOG in the package 
of the student who is not eligible for 
VEAP benefits. 

(2) To prevent overawards, the 
institution's financial aid officer would 
first reduce the institution's loan/work 
aid. If the VEAP benefits, when 
combined with the other aid in the 
package, exceed the student's need, the 
overaward would be eliminated by 
reducing NDSL aid first, then the CWS 
award. Only after all NDSL and CWS 
awards had been completely eliminated 
would the SEOG aid be reduced to 
avoid an overaward. 


Executive Order 12291 


These proposed regulations have been 
reviewed in accordance with Executive 
Order 12291. 

They are classified as non-major 
because they do not meet the criteria for 
major regulations established in the 
Order. 


Regulatory Flexibility Act 


The Secretary certifies that these 
proposed regulations will not have a 
significant economic impact on a 
substantial number of small entities. The 
regulations merely instruct institutions 
on how to treat benefits received under 
the Veteran's Educational Assistance 
Program in awarding aid under the 
Campus-Based Programs. 
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Invitation To Comment 


Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations. 
Written comments and 
recommendations may be sent to the 
address given at the beginning of this 
document. All comments submitted on 
or before the [45th] day after publication 
of this document will be considered 
before the Secretary issues final 
regulations. 

All comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in Room 
4018, Regional Office Building 3, 7th and 
D Streets, SW., Washington, D.C., 
between the hours of 8:30 a.m. and 4:00 
p.m., Monday through Friday of each 
week except Federal holidays. 

To assist the Department in complying 
with the specific requirements of 
Executive Order 12291 and the 
Paperwork Reduction Act of 1980 and 
their overall requirement of reducing 
regulatory burden, public comment is 
invited on whether there may be further 
opportunities to reduce any regulatory 
burdens found in these proposed 
regulations. 


Assessment of Educational Impact 


The Secretary particularly requests 
comments on whether the regulations in 
this document would require 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States. 


List of Subjects 
34 CFR Part 674 


Education, Loan Programs— 
education, Student aid. 


34 CFR Part 675 


Education, Work-Study Programs— 
education, Student aid. 


34 CFR Part 676 


Education, Grant Programs— 
education, Student aid. 


Citation of Legal Authority 


A citation of statutory or other legal 
authority is placed in parentheses on the 
line following the affected provision of 
these proposed regulations. 


(Catalog of Federal Domestic Assistance 
Numbers: Supplemental Educational 
Opportunity Grant Program, 84.007; College 
Work-Study Program, 84.033; National Direct 
Student Loan Program, 84.038) 
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Dated: September 19, 1983. 
T. H. Bell, 

Secretary of Education. 

The Secretary of Education proposes 
to amend Parts 674, 675, and 676 of Title 
34 of the Code of Federal Regulations as 
follows: 


PART 674—NATIONAL DIRECT 
STUDENT LOAN PROGRAM 


1. Section 674.15 is revised to read as 
follows: 


§ 674.15 Coordination with BIA grants 
and/or VEAP benefits. 

* (a) To determine the amount of a 
NDSL for a student who is eligible for 
Bureau of Indian Affairs (BIA) education 
grants or Veterans’ Educational 
Assistance Program (VEAP) benefits 
authorized under chapter 32 of title 38, 
United States Code, an institution must 
prepare a package of student aid: 

(1) From resources other than the BIA 
education grant or the VEAP benefits 
the student has received or is expected 
to receive; and 

(2) That is consisteni in type and 
amount with packages prepared for 
students in similar circumstances who 
are not eligible for a BIA education 
grant or for VEAP benefits. 

* (b)(1) The BIA education grant or the 
VEAP benefits, whether received by the 
student before or after the preparation 
of the student aid package, supplements 
that package. 

(2) No adjustment may be made to the 
student aid package as long as the total 
of the package and the BIA education 
grant or the VEAP benefits are less than 
the institution’s determination of that 
student's financial need. 

*(c)(1) If the BIA education grant of 
the VEAP benefits, when combined with 
other aid in the package, exceed the 
student's need, the excess must be 
deducted and may be deducted only 
from the other assistance, not the BIA 
education grant or the VEAP benefits. 

(2) The institution must deduct the 
excess in the following sequence: loan, 
work-study awards, and grants other 
than Pell Grants. However, the 
institution may change the sequence if 
requested by a student and the 
institution believes the change benefits 
the student. 

*(d) To determine the financial need 
of a BIA-eligible or a VEAP-eligible 
student, a financial aid administrator is 
encouraged to consult with area officials 


in charge of BIA or veterans 
postsecondary financial aid. 


(20 U.S.C. 1087dd) 


PART 675—COLLEGE WORK-STUDY 
AND JOB LOCATION AND 
DEVELOPMENT PROGRAM 


2. Section 675.15 is revised to read as 
follows: 


§ 675.15 Coordination with BIA grants 
and/or VEAP benefits. 

*(a) To determine the amount of CWS 
compensation for a student who is 
eligible for Bureau of Indian Affairs 
(BIA) education grants or Veterans’ 
Educational Assistance Program (VEAP) 
benefits authorized under Chapter 32 of 
title 38, United States Code, an 
institution must prepare a package of 
student aid: 

(1) From resources other than the BIA 
education grant or the VEAP benefits 
the student has received or is expected 
to receive; and 

(2) That is consistent in type and 
amount with packages prepared for 
students in similar circumstances who 
are eligible for a BIA education grant or 
for VEAP benefits. 

*(b)(1) The BIA education grant or the 
VEAP benefits, whether received by the 
student before or after the preparation 
of the student aid package, supplements 
that package. 

(2) No adjustment may be made to the 
student aid package as long as the total 
of the package and the BIA education 
grant or the VEAP benefits are less than 
the institution’s determination of that 
student's financial need. 

*(c)(1) If the BIA education grant or 
the VEAP benefits, when combined with 
other aid in the package, exceed the 
student's need, the excess must be 
deducted and may be deducted only 
from the other assistance, not the BIA 
education grant or the VEAP benefits. 

(2) The institution must deduct the 
excess in the following sequence: Loans, 
work-study awards, and grants other 
than Pell Grants. However, the 
institution may change the sequence if 
requested by a student and the 
institution believes the change benefits 
the student. 

*(d) To determine the financial need 
of a BIA-eligible or a VEAP-eligible 
student, a financial aid administrator is 
encouraged to consult with area officials 
in charge of BIA or veterans 
postsecondary financial aid. 


(42 U.S.C 2753) 


PART 676—SUPPLEMENTAL 
EDUCATIONAL OPPORTUNITY GRANT 
PROGRAM 


3. Section 676.15 is revised to read as 
follows: 


§ 676.15 Coordination with BIA grants 
and/or VEAP benefits. 

*(a) To determine the amount of a 
SEOG for a student who is eligible for 
Bureau of Indian Affairs (BIA) education 
grants or Veterans’ Educational 
Assistance Program (VEAP) benefits 
authorized under chapter 32 of title 38, 
United States Code, an institution must 
prepare a package of student aid: 

(1) From resources other than the BIA 
education grant or the VEAP benefits 
the student has received or is expected 
to receive; and 

(2) That is consistent in type and 
amount with packages prepared for 
students in similar circumstances who 
are not eligible for a BIA education 
grant or for VEAP benefits. 

*(b)(1) The BIA education grant or the 
VEAP benefits, whether received by the 
student before or after the preparation 
of the student aid package, supplements 
that package. 

(2) No adjustment may be made to the 
student aid package as long as the total 
of the package and the BIA education 
grant or the VEAP benefits are less than 
the institution's determination of that 
student’s financial need. 

*(c)(1) If the BIA education grant or 
the VEAP benefits, when combined with 
other aid in the package, exceed the 
student’s need, the excess must be 
deducted and may be deducted only 
from the other assistance, not the BIA , 
education grant or the VEAP benefits. 

(2) The institution must deduct the 
excess in the following sequence: Loans, 
work-study awards, and grants other 
than Pell Grants. However, the 
institution may change the sequence if 
requested by a student and the 
institution believes the change benefits 
the student. 

*(d) To determine the financial need 
of a BIA-eligible or a VEAP-eligible 
student, a financial aid administrator is 
encouraged to consult with area officials 
in charge of BIA or veterans 
postsecondary financial aid. 


(20 U.S.C. 1070b-1) 


[FR Doc. 83-26027 Filed 9-23-83; 8:45 am} 
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